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THE STATE OF CAMPUS FREE EXPRESSION IN NORTH 

CAROLINA: A CLOSE LOOK AT THE “RESTORE/PRESERVE 

CAMPUS FREE SPEECH ACT” 
  

Victoria Smith Ekstrand and Chengyuan Shao*

 
 

INTRODUCTION 

 Concerned with the Goldwater Institute’s 2017 campus 
free speech legislative proposal and the adoption of campus free 
speech statutes around the country, this Article examines North 
Carolina’s 2017 Restore/Preserve Campus Free Speech Act 
using research findings from a campus-wide survey among 
undergraduate students at a public university in North Carolina. 
This Article reviews and analyzes the law to identify its key goals 
and provisions. Using social science survey methods, it then 
investigates what North Carolina undergraduate students think 
and understand about the First Amendment and its role on 
college campuses, particularly in relation to controversial 
speakers. By comparing the law’s concerns with the survey 
findings, we address whether and how the law addresses the gaps 
in students’ understanding of the First Amendment and its role 
on a college campus. Finally, this Article makes 
recommendations about what may be needed to help foster 
robust campus free expression. 
 

In 2017, the Goldwater Institute, a conservative think-
tank, issued a report titled, “Campus Free Speech: A Legislative 
Proposal.” 1  In it, the Institute lamented the death of free 
expression on college campuses in the wake of speaker bans, 
heckler’s vetoes, safe spaces, and restrictive speech policies.2 It 
also called for faculty and administrators to confront college 
students with “new ideas, especially ideas with which they 
disagree . . . .”3 In making a call for renewed action to protect 

                                                
* Victoria Smith Ekstrand is an Associate Professor at the University of North 
Carolina at Chapel Hill. Chengyuan Shao is a post-doctoral researcher at the 
University of Tübingen in Germany. For questions regarding the survey method and 
data analysis please contact Dr. Shao at chengyuan.shao@philosophie.uni-
tuebingen.de  
1 STANLEY KURTZ, JAMES MANLEY & JONATHAN BUTCHER, CAMPUS FREE SPEECH: 
A LEGISLATIVE PROPOSAL, GOLDWATER INST. (Jan. 30, 2017), 
https://goldwaterinstitute.org/wp-
content/uploads/cms_page_media/2017/2/2/X_Campus%20Free%20Speech%20P
aper.pdf. 
2 See id. 
3 Id. at 2. 
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First Amendment ideals on U.S. college campuses, the Institute 
proposed state legislatures pass a model bill to protect the 
conservative minority of college students.4 

 
The model bill was heavily criticized by the American 

Association for University Professors (AAUP) as 
“straightforwardly political” by seeking “to support what it sees 
as the embattled minority of conservatives on campus against the 
‘politically correct’ majority.”5 In a Chronicle of Higher Education 
piece titled, “How the Right Weaponized Free Speech,” 
historian Joan W. Scott claimed that the Institute’s proposal 
went further than calling on professors to present “both sides of 
an issue in the classroom” by removing the professor’s 
constitutionally protected role to regulate speech in the 
classroom: “In effect, students are allowed to say anything they 
want, removing intellectual authority from the professor.”6 In 
short, normally anti-regulation conservatives have been 
criticized for regulating free speech. 

 
Variations of the Goldwater bill have been adopted by at 

least seventeen states, with more than a dozen other states 
introducing bills and resolutions,7 but little is understood about 

                                                
4 Id. 
5 Campus Free-Speech Legislation: History, Progress, and Problems, AAUP (Apr. 2018), 
https://www.aaup.org/file/Campus_Free_Speech_2018.pdf [hereinafter Campus 
Free-Speech Legislation]. 
6 Joan W. Scott, How the Right Weaponized Free Speech, CHRON. OF HIGHER EDUC. 
(Jan. 7, 2018), https://www.chronicle.com/article/How-the-Right-Weaponized-
Free/242142. 
7 ALA. CODE § 16-68-3 (2019); ARIZ. REV. STAT. ANN. § 15-1861-1869 (2018); ARK. 
CODE ANN. § 6-60-1001 through § 6-60-1010 (2019); H.R. 63, 2017 Leg., Reg. Sess. 
(Cal. 2017); FLA. STAT. ANN. § 1004.097 (West 2019); GA. CODE ANN. § 20-3-48 
(2018); H.B. 622, 64th Leg., 2d Reg. Sess. (Idaho 2018); H.B. 422, 64th Leg., 2d 
Reg. Sess. (Idaho 2018); H.B. 2939, 100th Gen. Assemb., 1st Reg. Sess. (Ill. 2017); 
S.B. 302, 120th Gen. Assemb., 2d Reg. Sess. (Ind. 2018); S.B. 3120, 87th Gen. 
Assemb., 2018 Sess. (Iowa 2018); IOWA CODE § 261H (2018); S.B. 340, 87th Leg., 
2018 Sess. (Kan. 2018); KY. REV. STAT. ANN. § 164.348 (West 2019); LA. STAT. 
ANN. § 17:3399.31-.37 (2018); S.B. 349, 99th Leg., Reg. Sess. (Mich. 2017); S.B. 
2469, 90th Leg., 2d Reg. Sess. (Minn. 2018); MO. ANN. STAT. § 173.1550 (West 
2015); H.B. 2284, 99th Gen. Assemb., 2d Reg. Sess. (Mo. 2018); Legis. B. 718, 105th 
Leg., 2d Reg. Sess. (Neb. 2018); H.B. 477, 2017 Leg., 165th Sess. (N.H. 2017); S.B. 
6126, 2017 Leg., 240th Sess. (N.Y. 2017); N.C. GEN. STAT. §§ 116-300–304 (2020); 
H. Con. Res. 10, 132d Gen. Assemb., Regulation. Sess. (Ohio 2018); OHIO REV. 
CODE ANN. § 3345.21 (West); OKLA. STAT. tit. 70, § 2120; S.B. 1200, 56th Leg., 2d 
Reg. Sess. (Okla. 2018); S.B. 1085, 122d Gen. Assemb., 2d Reg. Sess. (S.C. 2018); 
S.B. 198, 93rd Leg. Assemb. (S.D. 2018);  S.D. CODIFIED LAWS § 13-53-53 (2019); 
TENN. CODE ANN. § 49-7-2405 (West 2018); TEX. EDUC. CODE ANN. § 51.9315 
(West 2019); VA. CODE ANN. § 23.1-401.1 (West 2018); H.B. 2223, 65th Leg., 2d 
Spec. Sess. (Wash. 2017); Assemb. B. 299, 103d Leg., Reg. Sess. (Wis. 2017); H.B. 
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the scope, reach, and differences among those laws. More 
importantly, the laws, passed largely in reaction to problems 
with controversial speakers on campus, raise fundamental 
questions about the actual state of free expression on college 
campuses today, including what students know about the First 
Amendment and their own attitudes and behaviors about 
campus free expression. The purpose of this Article is to examine 
one of these statutes against the actual condition of campus free 
expression in a state marred by both intense partisan politics and 
disputes about the leadership of its seventeen-campus system: 
North Carolina. 

 
North Carolina provides a particularly compelling case 

study because its embattled University of North Carolina 
(“UNC”) Board of Governors is run largely by Republican 
donors, party activists, and former Republican lawmakers, 8 
many of whom are closely connected to lawmakers in the state 
capitol and who have repeatedly and outwardly criticized the 
UNC system’s perceived liberal bias and silencing of 
conservatives’ voices.9  Members of the Board of Governors are 
elected by the North Carolina General Assembly.10 In 2017, the 
North Carolina legislature passed the “Restore/Preserve 
Campus Free Speech Act,” modeled on the Goldwater bill, to 
respond to these concerns and ensure that “all constituent 
institutions of The University of North Carolina officially 
recognize freedom of speech as a fundamental right.”11 The new 
law, which carries penalties up to and including student 
suspension, was largely criticized for selectively protecting free 
speech and creating a chilling effect on the speech of faculty and 

                                                
4203, 83d Leg., Reg. Sess. (W. Va. 2018); H.B. 137, 2018 Leg., Budget Sess. (Wyo. 
2018). See also Campus Free Speech Statutes, FIRE, 
https://www.thefire.org/category/campus-free-speech-statutes (last accessed Feb. 
23, 2021). 
8 Joe Killian, Trove of Emails Provides a Window into Conflicts at UNC, NC POL’Y 

WATCH (Jan. 10, 2018), http://www.ncpolicywatch.com/2018/01/10/trove-emails-
provides-window-conflicts-unc/. 
9 Jane Stancill, Campus Free Speech Bill Passes House, THE NEWS & OBSERVER (Apr. 26, 
2017), 
https://www.newsobserver.com/news/local/education/article146828989.html. 
10 About the Board of Governors, THE UNIV. OF N.C. SYSTEM, 
https://www.northcarolina.edu/leadership-and-governance/board-of-governors/ 
(last accessed May 10, 2021). 
11 An Act to Restore and Preserve Free Speech on the Campuses of the Constituent 
Institutions of the University of North Carolina, 2017 N.C. Sess. Laws 1397, 1398 
(Codified in N.C. GEN. STAT. § 116-300 (2020)) [hereinafter Restore/Preserve 
Campus Free Speech Act]. 
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students. 12  This study seeks to connect this bill’s embattled 
history with its ultimate purpose: to “ensure free, robust, and 
uninhibited debate and deliberation by students of constituent 
institutions” whether on or off campus.13 To do this, this study 
will identify the disconnect between what legislators and the 
Goldwater Institute say is the problem with what actually may be 
the problem with campus free expression in North Carolina. The 
goals and provisions of the Restore/Preserve Campus Free 
Speech Act will be compared to what North Carolina students 
actually understand about the First Amendment and campus free 
expression to identify measurable problems and possible 
solutions. 

 
This Article proceeds in four parts.  Part I addresses 

conservatives’ concerns about campus free expression and the 
need for legislation. Part II reviews the Goldwater bill and the 
adoption of North Carolina’s Restore/Preserve Campus Free 
Speech Act, also known as H.B. 527,14 to identify its key goals 
and provisions. Part III describes the survey method and findings, 
offering more informaton about what North Carolina 
undergraduate students understand about the First Amendment 
and its role on college campuses, particularly in relation to 
controversial speakers. Part IV offers a discussion and 
conclusion, making recommendations about what this research 
suggests about fostering robust campus free expression and what 
might best serve those ends. 

 

I. CONSERVATIVES’ CONCERNS ABOUT CAMPUS                  

FREE EXPRESSION 

North Carolina’s campus free expression law and the 
Goldwater statutes, in general, were the culmination of criticism 
that U.S. college campuses have become increasingly resistant to 
conservative voices, particularly in the wake of the 2016 election 
of President Donald Trump. Couched generally under the 
concern and disdain for campus “political correctness,” 

                                                
12 Joe Killian, Civil Liberties Advocates Wary of Campus Free Speech Bill Under 
Consideration by UNC Board of Governors, NC POL’Y WATCH (Dec. 24, 2017), 
http://www.ncpolicywatch.com/2017/10/24/civil-liberties-advocates-wary-
campus-free-speech-bill-consideration-unc-board-governors/. 
13 Restore/Preserve Campus Free Speech Act, 2017 N.C. Sess. Laws 1397. 
14 Id.; H.B. 527, N.C. GEN. ASSEMB., 
https://www.ncleg.gov/BillLookUp/2017/H527 (last accessed May 10, 2021). 
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conservatives criticized protests against controversial campus 
speakers, free-speech zones, new speech codes, “safe spaces,” 
and “trigger warning” policies. 15  Each of these concerns is 
addressed briefly below and is followed by a discussion of the 
model statute and North Carolina’s own Goldwater bill, the 
Restore/Preserve Campus Free Speech Act.16 

 
Conservatives’ concerns grew after invited speakers faced 

threats of and actual violence, hecklers’ vetoes, boycotts, and 
disinvitations. Conservative commentator Ann Coulter and alt-
right writer Milo Yiannopoulos faced violence at the University 
of California at Berkeley in 2017, 17  and others, like U.S. 
Secretary of Education Betsy DeVos, endured student hecklers 
at graduation ceremonies.18 The University of Florida grappled 
with violence when white supremacist Richard Spencer visited 
campus. 19  That event resulted in increased security and five 
arrests, including one for a man who fired a gun into a crowd.20 
No one was injured.21 At UNC-Chapel Hill, alumni threatened 
to withhold support from the Hussman School of Journalism and 
Media when Fox News commentator Tucker Carlson was 
invited in 2018 to give the annual Roy H. Park Lecture.22 

 
Since 1999, the Foundation for Individual Rights in 

Education (“FIRE”) has tracked an increasing number of 
                                                
15 Kurtz, Manley & Butcher, supra note 1, at 3.  
16 N.C. GEN. STAT. § 116-300 (2020). 
17 Jeremy W. Peters & Thomas Fuller, Ann Coulter Says She Will Pull Out of Speech at 
Berkeley, N.Y. TIMES (Apr. 27, 2017), 
https://www.nytimes.com/2017/04/26/us/ann-coulter-berkeley-speech.html; 
Madison Park & Kyung Lah, Berkeley Protests of Yiannopoulos Caused $100,000 in 
Damage, CNN (Feb. 2, 2017), https://www.cnn.com/2017/02/01/us/milo-
yiannopoulos-berkeley/index.html. Coulter eventually appeared at Berkeley in 2019 
to protest at significant expense. See Ben Klein, UC Berkeley Spends $290,000 on 
Security for Ann Coulter Talk, THE DAILY CALIFORNIAN (Dec. 28, 2019), 
https://www.dailycal.org/2019/12/28/uc-berkeley-spends-290000-on-security-for-
ann-coulter-talk. 
18 Sabrina Siddiqui, Betsy DeVos Booed While Giving Commencement Speech in Florida, 
THE GUARDIAN (May 20, 2017), https://www.theguardian.com/us-
news/2017/may/10/betsy-devos-booed-commencement-speech-florida.   
19 Eric Levenson, Protestors Heckle Richard Spencer at Univ. of Florida Talk, CNN (Oct. 
19, 2017, 9:00 AM), https://www.cnn.com/2017/10/19/us/university-florida-
richard-spencer-speech/index.html. 
20 Jeremy Bauer-Wolf, Lessons from Spencer’s Florida Speech, INSIDE HIGHER ED (Oct. 
23, 2017), https://www.insidehighered.com/news/2017/10/23/nine-lessons-
learned-after-richard-spencers-talk-university-florida. 
21 Id. 
22 Jane Stancill, Tucker Carlson Appearance at UNC Journalism School Prompts Outcry, 
THE NEWS & OBSERVER (Feb. 15, 2018), 
https://www.newsobserver.com/news/local/education/article200375894.html.  
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“disinvited” campus speakers as well as an increase in efforts to 
force disinvitations, noting that speakers are “much more likely 
to be targeted for disinvitation for holding or expressing 
viewpoints perceived as conservative by faculty or students.”23 
Those institutions with the highest number of disinvitation 
incidents “also maintain severely speech-restrictive policies,” 
according to FIRE.24 These policies, many in the form of new 
speech codes, occurred at the same time that students called for 
additional “safe spaces” on campus and increased “trigger 
warnings” within classrooms.25 We address each of these issues 
below. 

 
The growth of new campus codes has been largely a 

function of increasing campus oversight designed to thwart 
growing incidents of hate speech, assist campus police, and 
protect university obligations under civil rights laws to create a 
safe learning environment. As Keith Whittington writes, the 
adoption of such codes has led to lawsuits that reveal just how 
such codes are often broadly worded and arbitrarily enforced.26 
Still, Whittington writes, that has not stopped their use or 
enforcement: 

 
Rather than adopting narrow policies that targeted 
true threats, college administrators regularly 
favored policies that prohibited anything they 
found demeaning or offensive. Rather than 
restricting themselves to intervening in student 
affairs when someone had been threatened with 
violence, college administrators routinely policed 
the tone and content of student arguments and 
even classroom discussions. Rather than relying 
on faculty to teach and correct students who made 
weak or misguided but inflammatory arguments, 
they authorized administrators to discipline those 
students.27 

 
But such blanket criticism may fail to capture the recent 

and unique circumstances of each institution, its history, and 

                                                
23 DISINVITATION REPORT 2014, FIRE (May 28, 2014), 
https://www.thefire.org/disinvitation-season-report-2014/. 
24 Id. 
25 KEITH E. WHITTINGTON, SPEAK FREELY: WHY UNIVERSITIES MUST DEFEND FREE 

SPEECH 57–77 (2018).  
26 Id. at 88. 
27 Id. at 89. 
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the resurgence of hate crimes, particularly in the South. In 
perhaps the best-known example, white supremacists and 
members of “Unite the Right” threatened students and others 
near and on the University of Virginia campus in Charlottesville 
in August 2017, killing one protestor and injuring many others, 
after city officials permitted the group to carry out its rally 
despite online threats of violence.28 

 
In North Carolina, campus police have actually gone out 

of their way—some have said too far out of their way29—to 
allow confederate monument supporters and white supremacist 
voices on campus. In March 2019, UNC police allowed a group 
of armed white supremacists to remain on campus, sparking 
student outrage and a new chancellor’s assessment team to 
“review all significant campus police actions and major 
emergency management and public safety events in the 
future.”30  Campus police were seen shaking hands with the 
neo-confederates, who were “politely informed” about the rules 
against firearms on campus grounds.31 

 
At the University of Missouri, students protesting campus 

racism refused to allow a journalist covering their protest to 
photograph them in a tent city they had constructed on public 
property, creating a “safe space” for their work.32 “‘We ask for 
no media in the parameters so the place where people live, [seek] 
fellowship, and sleep can be protected from twisted insincere 
narratives,’ a Twitter account associated with the activists later 

                                                
28 Joe Heim, Recounting a Day of Rage, Hate, Violence and Death, WASH. POST (Aug. 14, 
2017), https://www.washingtonpost.com/graphics/2017/local/charlottesville-
timeline. 
29 Charlie McGee, Here Are a Few of the Threats Made in a Confederate Supporter’s On-
Campus Livestreams, THE DAILY TAR HEEL (Apr. 21, 2019), 
https://www.dailytarheel.com/article/2019/04/new-confederate-threats-0421. 
30 Charlie McGee, Confederate Group Brings Guns to Campus; No Arrests Made, THE 
DAILY TAR HEEL (March 21, 2019), 
https://www.dailytarheel.com/article/2019/03/confed-weapons-0321 (“North 
Carolina law makes it a felony to possess a firearm, openly or concealed, on any 
educational property . . . . However, neither University nor town police charged, 
arrested or issued trespass orders during the event.”). 
31 Joe Killian, UNC Students to Walk Out Over Police Policies Toward White Supremacist, 
Anti-Racist Protestors, NC POL’Y WATCH (Apr. 24, 2019), 
http://www.ncpolicywatch.com/2019/04/24/unc-students-to-walk-out-over-police-
policies-toward-white-supremacist-anti-racist-protesters/. 
32 Conor Friedersdorf, Campus Activists Weaponize ‘Safe Space,’  THE ATLANTIC 
 (Nov. 10, 2015), https://www.theatlantic.com/politics/archive/2015/11/how-
campus-activists-are-weaponizing-the-safe-space/415080/. 
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declared.”33  From the viewpoint of conservatives within the 
Goldwater Institute, however, the expansion of “safe spaces”  
to public forums represented an idea that can “easily become 
zero-sum.”34 As Whittington writes: 

 
From a space in which students can feel 
comfortable sharing their experiences and 
expressing their feelings, the focus has shifted to 
an “identity-safe environment” in which students 
can feel accepted and welcomed for who they are 
and feel free from the perception that they might 
be judged on the basis of features of their self-
identity. As the possible threats to a student’s self-
esteem multiply and grow increasingly subtle, the 
demands for actions to eliminate those threats 
grow apace.35 
 

Similarly, conservative concerns about “trigger warnings” 
also indicate unregulated expansion. Where such warnings 
were once limited to the study of war veterans suffering from 
Post-Traumatic Stress Disorder (PTSD) and were adopted by 
Internet sites to serve as a limited type of content warning,36 “the 
concept and terminology soon migrated into an ever-wider 
environment and mutated as it did so.”37 Before long, “faculty 
were advised to include trigger warnings on classroom materials 
that might be deemed risky to some.”38  Debates raged over 
whether and how to address the concerns expressed by students 
with varying disabilities, gender identities, sexual orientations, 
and races or ethnicities on campus. The term also quickly 
became a rhetorical ideograph and prompted conservative 
commentators to pejoratively label such students “snowflakes,” 
each with their own special needs and characteristics, unable to 
withstand a competitive and sometimes offensive marketplace 
of ideas.39 

                                                
33 Id. 
34 WHITTINGTON, supra note 25, at 69; see also Kurtz, Manley & Butcher, supra note 1. 
35 WHITTINGTON, supra note 25, at 68. 
36 Ali Vingiano, How the “Trigger Warning” Took Over the Internet, BUZZFEED NEWS 
(May 5, 2014, 2:37 PM), 
https://www.buzzfeednews.com/article/alisonvingiano/how-the-trigger-warning-
took-over-the-internet.  
37 WHITTINGTON, supra note 25, at 60. 
38 Id. 
39 See, e.g., George F. Will, On American campuses, freedom from speech, THE WASH. 
POST (Nov. 23, 2015), https://www.washingtonpost.com/opinions/on-american-
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II. NORTH CAROLINA’S RESTORE/PRESERVE                   

CAMPUS FREE SPEECH ACT 

In response to these debates and concerns, the Goldwater 
Institute, a conservative and libertarian think tank founded in 
1988, issued its report on January 30, 2017.40 According to the 
report, “freedom of speech is dying on our college campuses and 
is increasingly imperiled in society at large.”41 The report argued 
that students should be “confronted with new ideas, especially 
ideas with which they disagree.”42 

 
Relying on three prior campus expression reports––Yale 

University’s 1974 Woodward Report, 43  the University of 
Chicago’s 1967 Kalven Report,44 and the University of Chicago’s 
2015 Stone Report 45 ––the Goldwater proposal called for 
changing “the balance of forces contributing to the current 
baleful national climate for campus free speech.”46 The model 
bill’s provisions included: 

 
● An “official university policy that strongly 

affirms the importance of free expression, 
nullifying any existing restrictive speech codes 
in the process”; 

● A policy to prevent “administrators from 
disinviting speakers, no matter how 
controversial, whom members of the campus 
community wish to hear from”; 

● A set of “disciplinary sanctions for students 
and anyone else who interferes with the free 
speech rights of others”; 

                                                
campuses-freedom-from-speech/2015/11/13/98d33faa-8966-11e5-9a07-
453018f9a0ec_story.html.  
40 Kurtz, Manley & Butcher, supra note 1. 
41 Id. at 2. 
42 Id. 
43 REPORT OF THE COMMITTEE ON FREEDOM OF EXPRESSION AT YALE (Dec. 23, 
1974), https://yalecollege.yale.edu/get-know-yale-college/office-
dean/reports/report-committee-freedom-expression-yale.  
44 REPORT ON THE UNIVERSITY’S ROLE IN POLITICAL AND SOCIAL ACTION (Nov. 
1967), https://provost.uchicago.edu/reports/report-universitys-role-political-and-
social-action. 
45 REPORT OF THE COMMITTEE ON FREEDOM OF EXPRESSION (Jan. 2015), 
https://provost.uchicago.edu/sites/default/files/documents/reports/FOECommitt
eeReport.pdf. 
46 Kurtz, Manley & Butcher, supra note 1 at 4. 
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● An opportunity to recover court costs and 
attorney’s fees for persons whose free-speech 
rights have been improperly infringed; 

● A reaffirmation that “universities, at the 
official institutional level, ought to remain 
neutral on issues of public controversy to 
encourage the widest possible range of opinion 
and dialogue within the university itself”; 

● Information about the institution’s official 
policy on free expression; and 

● A “special subcommittee of the university 
board of trustees to issue a yearly report to the 
public, the trustees, the governor, and the 
legislature on the administrative handling of 
free speech issues.”47 

North Carolina’s version of the Goldwater bill closely 
followed this model and became law on July 31, 2017, without 
the governor’s signature.48 The Restore/Preserve Campus Free 
Speech Act, also known as House Bill 527, was passed by the 
North Carolina legislature in April 2017.49 The bill, championed 
by Lieutenant Governor Dan Forest and Republican lawmakers, 
passed the House after twenty minutes of debate. 50 
Representative Jonathan Jordan (R.) of Ashe and Watauga 
counties, the bill’s sponsor, said the bill was “not ideological” 
and was more about “doing the right thing.”51 Opponents of the 
North Carolina law expressed concern that the bill was 
introduced without input and debate from campus stakeholders 
and that many of the provisions of the law were already covered 
by First Amendment jurisprudence. Others, like Representative 
Verla Insko (D.) of Orange County, argued that the law was put 
forward by those with an “extreme agenda.” 52  UNC 
constitutional law professor Michael Gerhardt, who saw the law 
as redundant, said that campuses like UC Berkeley and Auburn 
University have overreacted to politically sensitive speech: “We 
just need to remember what the ideals and guarantees of the First 

                                                
47 Campus Free-Speech Legislation, supra note 5 at 3; see also Kurtz, Manley & Butcher, 
supra note 1, at 2. 
48 H.B. 527, supra note 14. 
49 Id. 
50 Stancill, supra note 9. 
51 Id. 
52 Id. 
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Amendment are, and how a public campus really respects them 
and arranges for them and provides for them.”53 

 
The North Carolina statute itself begins with an overall 

statement of commitment to campus free expression and requires 
the UNC Board of Governors to develop a policy for the system, 
consistent with the principles and requirements below.54 

A. Viewpoint Neutrality  

 Two provisions of the law remind institutions not to 
“shield individuals from speech protected by the First 
Amendment, including, without limitation, ideas and opinions 
they find unwelcome, disagreeable, or even deeply offensive.”55 
Furthermore, the law restricts institutions from taking action “on 
the public policy controversies of the day in such a way as to 
require students, faculty, or administrators to publicly express a 
given view of social policy.”56 Critics of this part of the bill have 
commented that such provisions are already inherent in First 
Amendment jurisprudence. 57  These critics maintain that the  
principle of viewpoint neutrality, which restricts the government 
from “regulating speech when the specific motivating ideology 
or the opinion or perspective of the speaker is the rationale for 
the restriction,”58 is already well established. 

B. Access 

 The law states that “[s]tudents and faculty have the 
freedom to discuss any problem that presents itself”59 subject to 
reasonable and constitutional time, place and manner 
restrictions.60 But then it adds that those discussions must be 

                                                
53 Id. 
54 N.C. GEN. STAT. § 116-300 (2020). 
55 Id. § 116-300(2). 
56 Id. § 116-300(3). 
57 Stancill, supra note 9.  
58 Rosenberger v. Rector & Visitors of the Univ. of Va., 515 U.S. 819, 829 (1995). 
59  N.C. GEN. STAT. § 116-300(4). 
60 The government may impose reasonable restrictions on the time, place or manner 
of protected speech, as long as the restrictions “are justified without reference to the 
content of the regulated speech, . . . are narrowly tailored to serve a significant 
governmental interest, and . . . leave open ample alternative channels for 
communication of the information.” See Ward v. Rock Against Racism, 491 U.S. 
781, 791 (1989) (quoting Clark v. Cmty. for Creative Non-Violence, 468 U.S. 288, 
293 (1984)). 
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ones “necessary to achieve a significant institutional interest.”61 
In terms of assembly and student protest, the law states that 
“[s]tudents and faculty shall be permitted to assemble and engage 
in spontaneous expressive activity as long as such activity is 
lawful and does not materially and substantially disrupt the 
functioning of the constituent institution.” 62  Additionally, it 
provides for access to UNC campuses “consistent with First 
Amendment jurisprudence regarding traditional public forums, 
designated public forums, and nonpublic forums, subject to 
reasonable time, place, and manner restrictions.”63 Furthermore, 
the law states that “institutions are open to any speaker whom 
students, student groups, or members of the faculty have 
invited”64 under such reasonable limitations. 
 

On their face, the new provisions are redundant, if not 
also alarming, given North Carolina’s history. North Carolina 
campuses have long been open to speakers whom students and 
faculty invite, and the First Amendment generally protects 
speakers on public campuses.65 In the late 1960s, UNC-Chapel 
Hill students sued the university after the state legislature passed 
a law restricting campus speakers associated with the 
Communist Party (also known as the “Speaker Ban Law”).66 In 
Dickson v. Sitterson,67 a federal  district court ruled that while the 
legislature may have had concerns regarding the presence of 
Communist speakers on campus, the statute was impermissibly 
vague and ran afoul of constitutional principles, including the 
First Amendment. 68  The law was highly criticized, and the 
incident remains a stain on UNC’s history and commitment to 
free and open campus expression.69 

 
The new law, to quote the former Yankees catcher Yogi 

Berra, is like déjà vu all over again. Its requirement that campus 
discussions are protected if they are “necessary to achieve a 

                                                
61 N.C. GEN. STAT. § 116-300(4). 
62 Id. 
63 Id. § 116-300(5). 
64 Id. § 116-300(6). 
65 Speech on Campus, ACLU https://www.aclu.org/other/speech-campus (last 
accessed Feb. 23, 2021). 
66 N.C. GEN. STAT. § 116-199, 116-200, repealed by Laws 1995, c. 379, § 17, eff. July 
6, 1995. 
67 280 F. Supp. 486 (M.D.N.C. 1968). 
68 Id. at 499. 
69 See Gene R. Nichol, Bill Aycock and the North Carolina Speaker Ban Law, 79 N.C. L. 
REV. 1725 (2001). 
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significant institutional interest” 70  is also arguably 
unconstitutionally content-based and vague. Such a provision 
favors the state’s interests above those of either students or 
faculty, and nowhere in the bill is a “significant institutional 
interest” clearly defined. 

C. Sanctions 

  The law requires each North Carolina institution to 
implement disciplinary sanctions for anyone who: 
 

[S]ubstantially disrupts the functioning of the 
constituent institution or substantially interferes 
with the protected free expression rights of others, 
including protests and demonstrations that 
infringe upon the rights of others to engage in and 
listen to expressive activity when the expressive 
activity has been scheduled pursuant to this policy 
or is located in a nonpublic forum.71  

 
Additionally, the law requires “a disciplinary hearing under 
published procedures” that at a minimum must include: 
 

(i) the right to receive advance written notice of the 
charges, (ii) the right to review the evidence in 
support of the charges, (iii) the right to confront 
witnesses against them, (iv) the right to present a 
defense, (v) the right to call witnesses, (vi) a 
decision by an impartial arbiter or panel, (vii) the 
right of appeal, and (viii) the right to active 
assistance of counsel.72  

In December 2017, the North Carolina Board of 
Governors adopted a new section to its UNC Policy Manual, 
titled “1300.8 Policy on Free Speech and Free Expression 
Within the University of North Carolina System.” 73  These 
additional policy guidelines of more than 3,500 words detail both 

                                                
70 N.C. GEN. STAT. § 116-300(4). 
71 Id. § 116-300(7). 
72 Id. § 116-300(8). 
73 UNC Policy Manual, § 1300.8 Policy on Free Speech and Free Expression Within the 
University of North Carolina System, UNC. SYS., 
https://www.northcarolina.edu/apps/policy/index.php?tab=policy_manual (last 
updated 9/17/2020) [hereinafter UNC Policy Manual]. 
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the purpose and consequences of violating the new law.74 Section 
IV of the policy specifically defines a substantial disruption as: 

 
A. Any action that qualifies as disorderly conduct 

under G.S. 14-288.4; 
B. Any action that qualifies as a disruption under 

G.S. 143-318.17; 
C. Any action in violation of a chancellor’s 

designation of a curfew period pursuant to G.S. 
116-212; 

D. Any action that results in the individual 
receiving a trespass notice from law 
enforcement.75 

 
 Not surprisingly, further analysis of these sections of the 
North Carolina code reveal some room for interpretation and 
possible debate within established First Amendment 
jurisprudence. For example, under North Carolina’s disorderly 
conduct code, “any utterance, gesture, display or abusive 
language which is intended and plainly likely to provoke violent 
retaliation and thereby cause a breach of the peace,”76 could be 
broadly interpreted by police to include “any utterance, gesture, 
display or abusive language”77 and result in premature arrests.  
As UNC professor and constitutional scholar Michael Gerhardt 
has pointed out, “the terms ‘disruption’ and ‘punishment’ are 
vague and crafting regulations around them ‘would raise some 
real serious First Amendment concerns.’”78  Additionally, the 
policy defines a substantial disruption as one that impedes the 
“free flow of traffic into or out of the event” or “interfere[s] 
substantially with the expressive activity.”79  Neither of these 
sections is defined and could censor more dissent during a protest 
than the First Amendment would likely tolerate.80 
 
 Penalties for violating the policy state that “[a]ny second 
finding of a material and substantial disruption or substantial 
interference shall presumptively result in at least a suspension as 
provided by the appropriate disciplinary procedures; however, 

                                                
74 See id. 
75 Id. § 1300.8(IV)(A)–(D).  
76 N.C. GEN. STAT. § 14-288.4(a)(2). 
77 Id. (emphasis added). 
78 Stancill, supra note 9. 
79 UNC Policy Manual, supra note 73, §1300.8(VII)(A).  
80 See id. 
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the institution may impose a different sanction if warranted.”81 
A third finding would “result in an expulsion of the student or 
dismissal from employment of the faculty member or staff employee; 
however, the institution may impose a different sanction if 
warranted.” 82  It is excessive and inconsistent to mandate a 
suspension and/or expulsion upon a second finding of a student 
who disrupted a campus event simply by shouting or blocking an 
aisle when violating underage drinking on campus is first met 
with penalties that range from mandatory education, written 
reprimand, or community service.83 

D. Monitoring 

 The law establishes a “Committee on Free Expression” 
comprised of members of the Board of Governors.84 The job of 
the committee is to issue a yearly report to the public that 
includes: 
 

(1) A description of any barriers to or disruptions 
of free expression within the constituent 
institutions; 

(2) A description of the administrative handling 
and discipline relating to these disruptions or 
barriers; 

(3) A description of substantial difficulties, 
controversies, or successes in maintaining a 
posture of administrative and institutional 
neutrality with regard to political or social 
issues; and; 

(4) Any assessments, criticisms, commendations, 
or recommendations the Committee sees fit to 
include.85 

                                                
81 Id. at § 1300.8(VII)(A)(1) (emphasis added). 
82 Id. (emphasis added). 
83 See Alcohol Policy, UNC CHAPEL HILL, 
https://unc.policystat.com/policy/6993377/latest/#autoid-k6485 (last updated Oct. 
10, 2019). See also Jamie Gwaltney & Cole Stanley, Board of Trustees Announces New 
Policy Regarding Alcohol Violations, THE DAILY TAR HEEL (July 21, 2016), 
https://www.dailytarheel.com/article/2016/07/board-of-trustees-announces-new-
policy-regarding-alcohol-violations (“‘Treating problem drinking purely as a crime 
will not work,’ said Winston Crisp, vice chancellor for student affairs. ‘We must 
fundamentally reconsider how we talk about these issues. Going forward, we must 
treat this as a public health concern.’”). 
84 N.C. GEN. STAT. § 116-301(a) (2020). 
85 Id. § 116-301(c)(1)–(4). 
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Under these additions to the UNC Policy Manual passed 
by the North Carolina Board of Governors, each institution must 
also designate a “responsible officer” for carrying out the new 
law at each institution.86 That officer is assigned as the primary 
contact for questions or concerns about compliance with the 
law. 87  The officer also coordinates additional campus-based 
training or educational opportunities for campus constituents.88 
The obvious comparisons to George’s Orwell’s Ministry of Truth 
in 1984 could not be more stark: A government group that 
determines what should be thought and taught, telling “complete 
truthfulness while telling carefully constructed lies . . . to use 
logic against logic, to repudiate morality while laying claim to 
it . . . to forget whatever it was necessary to forget.”89 Such a 
committee presents the potential for serious campus chilling 
effects at least and unconstitutional prior restraints at most. 

E. Education  

Finally, the law requires that all seventeen institutions in the 
North Carolina system include free expression education during 
freshman orientation.90 To date, it is not clear that this provision 
has been further described or implemented, although anecdotal 
reports from the UNC-Chapel Hill campus indicate that resident 
advisers in 2018 spent a few minutes discussing the importance 
of free speech with students. A notice about the policy is sent out 
by the UNC-Chapel Hill chancellor at the start of every 
semester.91 There is no evidence that faculty or students in the 
UNC system have been or will be included in discussions about 
creating a curriculum around First Amendment education, a 
serious and obvious oversight that assumes administrators know 
what should be taught and how effectively to teach it. 

 

 

                                                
86 UNC Policy Manual, supra note 73, §1300.8(VIII)(A). 
87 Id. at § 1300.8(VIII)(C). 
88 Id. 
89 GEORGE ORWELL, 1984 32 (Harcourt Brace Jovanovich, Inc.1949). See also U.S. v. 
Alvarez, 567 U.S. 709, 723 (2012) (“Our constitutional tradition stands against the 
idea that we need Oceania's Ministry of Truth.”). 
90 N.C. GEN. STAT. § 116-302 (2020). 
91 See Message from Carolina on the First Amendment and Free Speech Laws and Policies, U. 
NEWS (Aug. 20, 2018), https://www.unc.edu/posts/2018/08/20/message-from-
carolina-on-the-first-amendment-and-free-speech-laws-and-policies. 
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III.  A CAMPUS SURVEY STUDY 

Survey research methods are frequently employed by 
researchers and organizations to examine public attitudes toward 
the First Amendment and freedom of expression. The Freedom 
Forum Institute has been conducting the State of the First 
Amendment survey consecutively for more than twenty years, 
reflecting the public’s changing views on First Amendment 
freedoms.92 In recent years, controversies around college campus 
free speech have driven more institutions, such as the Knight 
Foundation, the Newseum Institute, and FIRE to either partner with 
Gallup or work independently in conducting nationwide survey 
projects on freedom of expression on college campuses.93 These 
surveys focused on students’ attitudes toward controversial guest 
speakers on campus and student views on limiting certain types 
of speech, such as hate speech.94 This survey project is greatly 
informed by these existing public opinion surveys on student 
expression on college campuses. It seeks to address three 
questions: 

 
1. What do students understand about free 

speech rights on a North Carolina campus?  
2. What do students understand about 

controversial speakers on a North Carolina 
campus?  

3. How comfortable do students feel about 
engaging in controversial issues on a North 
Carolina campus? 

                                                
92 See State of the First Amendment Survey, FREEDOM F. INST., 
https://www.freedomforuminstitute.org/first-amendment-center/state-of-the-first-
amendment (last visited Oct. 17, 2020). 
93 The Knight Foundation, together with the Newseum Institute have published the 
Free Expression on Campus survey consecutively in 2016 and 2017. See Free 
Expression on Campus: What College Students Think About First Amendment Issues, 
KNIGHT FOUND. (2016-2017), https://knightfoundation.org/reports/free-expression-
on-campus-what-college-students-think-about-first-amendment-issues/. In addition 
to university campuses, the Knight Foundation also continuously conducted the 
Future of First Amendment survey among high school students and teachers. See The 
Future of the First Amendment: 2018 Survey of High School Students and Teachers, KNIGHT 

FOUND. (2018), https://knightfoundation.org/reports/the-future-of-the-first-
amendment-2018/. In 2017, FIRE also published the Speaking Freely report on 
freedom of expression among college students. See Student Attitudes Free Speech Survey, 
FIRE (2017), https://www.thefire.org/publications/student-surveys/student-
attitudes-free-speech-survey.  
94 See sources cited supra note 93. 
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A. Procedure and Participants 

During the Fall 2018 semester, we conducted a campus-
wide survey study among undergraduate students at a large 
public university in North Carolina in conjunction with a group 
of undergraduates enrolled in a undergraduate research class on 
student expression.95 The survey targeted a randomly selected 
sample of 7,000 undergraduate students and asked about 
students’ knowledge of First Amendment protections of speech, 
attitudes toward protection of unpopular opinions on campus, 
acceptance of controversial guest speakers, and comfort level 
discussing controversial subjects on campus. In November 2018, 
we sent out an online survey to the sampled students through 
email and collected responses over two weeks. Respondents 
were offered incentives in exchange for completing the survey. 
All procedures in the survey were approved by the Institutional 
Review Board at the university. 

 
The survey had an overall response rate of 11.2 percent. 

After deleting incomplete and invalid questionnaires, a total of 
447 responses were used for data analysis. The sample 
demographic matched with the overall demographic of enrolled 
undergraduate students at the university. Table 1 shows the 
participant demographics. 

 
 
 
 

 
 
 
 
 
 
 
 
 

                                                
95 The authors wish to thank and acknowledge their student researchers (listed 
alphabetically): Iyon Baker, Dani Bieler, Kayla Boykins, Joshua Brown, Abby 
Cantrell, Sutton Cavalchire, Elizabeth Chicas, Adrianne Cleven, Jamey Cross, 
Chapel Fowler, Sam Freeman, Svannah Gillespie, Zachary Gorelick, Hayley 
Hardison, Davis Houk, Lilly Hyde, Faith Lovett, Stephen Miller, Taylor 
Montgomery, Savannah Morgan, Rebecca New, Augustus O’Leary, Eleanor 
Reneke, Brittney Robinson, Emma Rolader, Laura Shanahan, Leah Stanfield, 
Wilkins Swiger, Mariam Turner, Cole Villena, Victoria Young.  
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Table 1 Participant Demographics96 

Construct          N (%) 
Years in College (N=447)  

 
Freshmen 162 (36.2) 
Sophomore 83 (18.6) 
Junior 98 (21.9) 
Senior 100 (22.4) 
Does not apply 4 (0.9) 

 
Gender (N=447) 

 

Male 161 (36.1) 
Female 267 (59.7) 
Trans Male 9 (2.0) 
Trans Female 1 (0.2) 
Non-conforming 5 (1.1) 
Prefer not to answer 3 (0.7) 

Race (N=447) 
 

White 308 (68.9) 
Black 24 (5.4) 
Hispanic 13 (2.9) 
Asian 56 (12.6) 
American Indian or Alaska Native 3 (0.7) 
Native Hawaiian or Pacific Islander 1 (0.2) 
Multi-race 36 (8.1) 
Other  5 (1.1) 

Political ideology (N=447) 
 

Extremely liberal 40 (8.9) 
Liberal 146 (32.7) 
Slightly Liberal 71 (15.9) 
Moderate, middle of the road 86 (19.2) 
Slightly conservative 44 (9.8) 
Conservative  51 (11.4) 
Extremely conservative 6 (1.3) 

B. Concepts Measured  

1. Knowledge of the First Amendment 

To measure students’ knowledge of the First Amendment, 
eleven questions were asked. The first question asked 
participants to identify the five rights guaranteed under the First 
Amendment. Questions two to eleven asked about First 
                                                
96 A few participants chose not to answer the questions on gender and political 
ideology, as they are allowed to according to Institutional Review Board 
requirements. 
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Amendment protections regarding defamation, hate speech, 
obscenity, advocation of violence, false and deceptive 
advertising, social media speech, and the right of public 
universities to regulate campus speech and protest. Participants 
were asked to indicate if a statement was true, false, or if they did 
not know. Scores on the eleven items were summed to form a 
score for knowledge of the First Amendment. 

2. Support for Free Speech on Campus 

To measure attitudes toward freedom of speech on 
campus, participants were asked to indicate how much they 
agreed or disagreed with statements on a four-item scale 
(Cronbach’s α = .87).97 The statements read, “Students should be 
allowed to express unpopular opinions on campus,” and 
“Students should be allowed to say whatever they want, even if 
what they say could be seen as hateful/bullying others/offensive 
to others.” The four items were averaged to form a score on 
support for free speech on campus. Responses to all four items 
were measured on a 7-point Likert scale (1 = “Strongly disagree,” 
7 = “Strongly agree”). 

3. Support for Controversial Speakers on Campus 

Students’ attitudes toward controversial speakers on 
campus were measured using a five-item scale (Cronbach’s α 
= .84). The first two questions asked the extent to which students 
agreed or disagreed with the university inviting “speakers with a 
variety of viewpoints on political, social, economic and other 
issues to campus, including speakers whose perspectives are very 
different from [their] own,” and the university cancelling 
invitations to a speaker if “a speaker’s presence on campus might 
create the potential for violence.” The following three questions 
asked to what extent students think it is acceptable for 
controversial speakers to give a speech in class, in a lecture hall 
outside of class, and in a public area on campus. All items were 

                                                
97 Cronbach’s alpha is a measure of scale reliability. It measures the internal 
consistency of a scale, that is, how closely related a set of items are as a group. The 
individual items in a scale can be used to measure different dimensions of a larger 
concept. Where those individual items are internally consistent with each other, they 
can be averaged together into a score that represents that larger concept. A reliability 
coefficient of .70 or higher is considered “acceptable” in most social science 
situations. See Chelsea Goforth, Using and Interpreting Cronbach’s Alpha, U. VA. LIBR. 
RES. DATA SERVS. & SCIS. (Nov. 16, 2015), https://data.library.virginia.edu/using-
and-interpreting-cronbachs-alpha/.  
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measured using a 7-point Likert scale (1 = “Strongly disagree,” 
7 = “Strongly agree”). Scores on support for controversial 
speakers were the average of the five items. 

4. Comfort Discussing Controversial Subjects 

Students’ level of comfort talking about controversial 
subjects was measured using a 7-point Likert scale (1 = “Strongly 
disagree,” 7 = “Strongly agree”). Participants indicated the 
extent to which they agreed with the statement,  “I feel 
comfortable discussing my views about controversial subjects in 
the following settings: in class, outside class with professors, 
outside class with peers.” 

5. Other Disagreements and Demographics 

A categorical question was added asking what 
participants think is an appropriate way to express disagreements 
with a guest speaker, providing options including but not limited 
to: picketing or distributing literature outside the lecture hall, 
challenging the speaker in a Q&A session, interrupting the 
speaker during the lecture, and creating a social media campaign 
against the speaker. In addition, demographic factors such as 
gender, years in college, and political ideology were also 
measured in the survey. Political ideology was measured using a 
7-point scale ranging from “Extremely liberal” to “Extremely 
conservative.” 

C. Survey Findings 

Table 2 displays descriptive results for the central 
concepts measured in the survey. On average, participants 
scored 6.50 out of 11 for knowledge of First Amendment speech 
protections. Support for free speech and controversial speakers 
on campus were both well beyond the mid-point on the 7-point 
scale. Compared to talking to peers and professors outside of 
class, participants reported feeling the least comfortable talking 
about controversial subjects in class. 
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Table 2 Descriptive Statistics for Key Concepts 

Variables N M SD Measure 

1. Knowledge of First Amendment law*  447 6.50 1.79 0-11 
Five rights      
Defamation     
Hate speech     
Obscenity     
Advocating for violence in abstract manner     
False and deceptive advertising     
Social media content     
Public university bounded by the First Amendment     
University can regulate student speech by enforcing code of conduct     
University students can hold protest on campus     
University can establish T/P/M restrictions on protests     

2. Support for Free Speech on Campus (Cronbach’s α=.87) 447 4.62 1.53 1-7 
Students should be allowed to express unpopular opinions on 
campus. 

447 6.11 1.07   

Students should be allowed to say whatever they want, even if what 
they say could be seen as hateful.  

447 3.93 2.07  

Students should be allowed to say whatever they want, even if what 
they say could be seen as bullying others. 

447 3.78 1.97  

Students should be allowed to say whatever they want, even if what 
they say could be seen as offensive to others 

447 4.66 1.93  

3. Support for Controversial Speakers on Campus (Cronbach’s α=.84) 445 5.38 1.26 1-7 
The university should invite speakers with a variety of viewpoints on 
political, social, economic and other issues to campus, including 
speakers whose perspectives are very different from my own. 

447 5.91 1.27  

When a speaker's presence on campus might create the potential for 
violence, UNC should make every effort to protect the speaker and 
the crowd rather than cancel the invitation. 

446 5.09 1.87  

I think it is acceptable for a controversial speaker to speak in a 
public area on campus. 

446 5.15 1.70  

I think it is acceptable for my professors to invite controversial 
speakers to our class. 

447 5.23 1.64  

I think it is acceptable for a controversial speaker to speak in a 
lecture hall outside of class. 

447 5.53 1.50  

4. Comfort Discussing Controversial Subjects 444 4.64 1.55 1-7 
In class 447 4.11 1.92  
Outside class with professor 444 4.38 1.82  
Outside class with peers 447 5.44 1.61  

* Percentage of participants who answered the knowledge questions correctly: five rights 51.7%, defamation 
65.1%, hate speech 48.5%, obscenity 41.4%, advocating for violence in abstract manner 32.2%, false and 
deceptive advertising 53.7%, social media content 60.9%, public university bounded by the First Amendment 
89.9%, University can regulate student speech by enforcing code of conduct 51.9%, University students can 
hold protest on campus 98.2%, University can establish T/P/M restrictions on protests 56.4%. 
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Regarding knowledge of First Amendment rights and 
protections for different types of speech, 51% of participants 
correctly named the five freedoms guaranteed under the First 
Amendment; more than half (51.3%) scored higher than the pass 
line (6.6) on the 0-11 scale. The percentage of surveyed students 
who correctly answered the knowledge questions about First 
Amendment protection for each type of speech was as follows: 
defamation (65.1%), hate speech (48.5%), obscenity (41.4%), 
advocating violence in an abstract manner (32%), false and 
deceptive advertising (53.7%), social media speech (60.9%). 
These results indicated student understanding of particular areas 
of First Amendment law. Meanwhile, the majority of students 
(89.9%) understood that a public university is bound by the First 
Amendment, while 52% knew that the university administrators 
could constitutionally regulate student speech by enforcing a 
student code of conduct. Almost all students (98.2%) were aware 
that, under the First Amendment, students in a public university 
can hold peaceful protests on campus, while about 56% were 
aware that the university administrators can also constitutionally 
enforce time, place, and manner restrictions on protests. 

 
The survey showed strong support among students for 

freedom of speech on campus. An overwhelming majority  
(92.8%) agreed that students should be allowed to express 
unpopular opinions on campus. The majority (60.9%) agreed 
that unpopular opinions should be allowed even if the speech 
could be seen as offensive. However, less than half felt that 
speech should be protected when it could be seen as hateful 
(43.4%) or bullying (41.5%). On average, the combined scale 
measuring support for free speech on campus had a mean score 
of 4.62 on a 1-7 scale, implying strong support for free speech 
among surveyed students. 

 
Support for controversial speakers on campus was also 

high among surveyed students. The majority (86%) agreed that 
the university should invite speakers with a variety of viewpoints 
on political, social, economic, and other issues to campus, 
including speakers whose perspectives are very different from 
their own. Most (65.1%) believed that instead of cancelling the 
invitation, the university should make every effort to protect the 
speaker and the crowd when a speaker’s presence on campus 
might create the potential for violence. When it comes to ways 
of expressing disagreement at a guest speaker event, very few 
(6.9%) would interrupt the speaker during the lecture; instead, 
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the majority reported that they would challenge the speaker in 
the Q&A session (84.3%) or distribute literature outside the 
lecture hall (51.2%). 

 
Correlation analysis showed that knowledge of First 

Amendment law, support for free speech on campus, and 
support for controversial speakers are significantly related to one 
another. Knowledge of First Amendment law was positively 
related to support of free speech on campus, as well as with 
support for controversial speakers on campus. This means that 
the more knowledgeable students were about the law, the more 
supportive they were of freedom of speech and controversial 
speakers on campus. Furthermore, political ideology was 
significantly related to support for free speech and support for 
controversial speakers. Students who identified as more 
conservative were more likely to support freedom of speech and 
controversial speakers on campus. Table 3 displays the 
correlations among key variables. 

 

Table 3 Pearson Correlations Among Key Variables  
  1   2   3   4 5 

1. Support for controversial speakers  --        
2. Support for free speech on campus .575** --      
3. Knowledge of First Amendment law .151** .121* --    
4. Political ideology  .426** .434** .064 --  
5. Comfort discussing controversial 
subjects 

-.248** -.296** -.016 -.507** -- 

** Correlation is significant at the 0.01 level (2-tailed). 
* Correlation is significant at the 0.05 level (2-tailed). 

 

Regarding comfort discussing controversial subjects on 
campus, survey results showed that only about half of 
participants felt comfortable discussing controversial subjects in 
class  (51.7%) and outside of class with professors (55.5%),  while 
the majority (81.2%) felt comfortable talking about controversial 
subjects outside of class with peers. Moreover, as shown in Table 
3, there was a significant negative correlation between comfort 
and political ideology. Students who identified as more 
conservative were generally less likely to feel comfortable talking 
about controversial topics. 

  
In addition, a comparison analysis showed significant 

differences between male and female students on the concepts 
measured in this survey. Male students were more supportive of 
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having controversial speakers on campus, more supportive of 
free speech on campus, and scored higher on knowledge of First 
Amendment law than their female counterparts. But female 
students generally felt more comfortable talking about 
controversial subjects on campus. Table 4 displays the 
comparison analysis results. 

 

Table 4 T-test Results Comparing Males and Females on Key Variables 
 Male  Female  

 M SD  M SD t-test 
Support for controversial 
speakers 

5.89 1.106  5.06 1.258 6.880** 

Support for free speech on 
campus 

5.26 1.567  4.24 1.380 6.819** 

Knowledge of First 
Amendment 

6.84 1.774  6.30 1.777 3.062** 

Comfort discussing 
controversial subjects 

4.40 1.66  4.76 1.46 2.295* 

* p<.05, ** p<.01 

 
IV.   DISCUSSION AND CONCLUSION 

 The results of the survey indicate that North Carolina 
students are generally knowledgeable about First Amendment 
freedoms, and contrary to the concerns of Republican legislators, 
students are overwhelmingly supportive of controversial guest 
speakers on campus. A majority of students (86%) thought that 
the university should invite speakers with a variety of viewpoints, 
including speakers whose perspectives are very different from 
their own; and 65.1% believed that the university should not 
cancel the invitation when the speaker’s presence on campus 
might create the potential for violence. Instead, students believed 
that campus security should play an active role in ensuring 
peaceful outcomes when controversial speakers are invited. The 
notion that North Carolina students are “snowflakes” who do 
not wish to hear from those whose views differ from their own 
appears to be unfounded. In light of these findings, the Act is a 
solution in search of a problem. Improving campus expression is 
a noble goal, but understanding the true state of free expression 
on North Carolina’s campuses requires research. Legislation 
based on a handful of incidents without the appropriate data and 
context not only is misguided, but it also runs the risk of 
endangering free expression. The threat of legislating content-
based restrictions is real. 
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Another important finding is that there exists a significant 
correlation between knowledge of First Amendment law and 
support for freedom of speech and controversial guest speakers 
on campus. Those who are more knowledgeable about First 
Amendment law are more likely to support free speech and 
welcome controversial guest speakers on campus. Although this 
is only a correlation, instead of causation, it shows that students’ 
knowledge of free speech laws influences how they react to 
unpopular ideas and controversial guest speakers on campus. 
Knowledge can nurture tolerance and facilitates rational debate, 
which is why education and research about the First 
Amendment should be the primary means for building tolerance 
and enhancing free speech on college campuses.98 

 
If the survey indicates any measure of concern, however, 

it is in the comfort level students have in discussing controversial 
subjects in their classrooms. While students generally feel 
comfortable discussing controversial subjects outside class with 
their peers, they feel less comfortable having such discussions in 
class. This could be because faculty are not welcoming of diverse 
views, as Republicans charge, or because students generally 
don’t feel comfortable participating in large classroom settings. 
Recent educational research found that instructor participation 
and class size both positively affect student participation in 
online teaching; however, the impact of instructor participation 
in facilitating class discussion weakens as class size increases.99   
Either way, it’s clear that students experience hesitancy engaging 
in difficult discussions in class, which should be a cause for 
concern. More research is needed to explore the cause for this 
unfortunate reality. However, it is clear that North Carolina 
students and educators should be thinking about ways to open 
up classes for more exchange, particularly since conservative 
students, who expressed more openness to freedom of speech, 
felt more chilled in classroom settings in North Carolina. In the 
interest of academic freedom, we emphasize that students and 
professors, not legislators, should take up this role. Together, 
teachers and students should consider and discuss the terms for 
debate and discussion within each class, a set of terms that 
encourages openness but also trust among the members. Campus 

                                                
98 See GREG LUKIANOFF & JONATHAN HAIDT, THE CODDLING OF THE AMERICAN 

MIND: HOW GOOD INTENTIONS AND BAD IDEAS ARE SETTING UP A GENERATION 

FOR FAILURE 235–69 (2018). 
99 Elizabeth J. Parks-Stamm et al., The Effect of Instructor Participation and Class Size on 
Student Participation in An Online Class Discussion Forum. British Journal of Educational 
Technology, 48 BRITISH J. OF EDUC. TECH. 1250–59 (2017). 
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centers for faculty excellence could also play an active role in 
changing the nature of this reality. 

 
Disadvantages of survey research, such as self-reported 

data and, in this study, a small sample of racial and gender 
minorities, limit the conclusions that can be drawn from this 
data. For example, self-reported support for freedom of speech 
does not necessarily equate to actual support for (or willingness 
to listen to) speech that expresses dissenting views from the views 
of the students responding to the survey. In addition, due to the 
small sample of people of color and LGBTQ+ individuals, we 
are unable to draw meaningful conclusions about minority 
students’ comfort level discussing controversial issues on 
campus. Future research could use qualitative approaches to 
clarify this important aspect of student expression. 

 
 The education and monitoring sections of the 
Restore/Preserve Campus Free Speech Act as currently written 
are unlikely to address the problems articulated here. The survey 
findings indicate that better knowledge of the First Amendment 
is related to more support for First Amendment. As written, the 
statute vaguely requires some type of freshman orientation 
session; the North Carolina Board of Governors’ policy, derived 
from the law, requires a designated free expression representative 
to study and issue reports and emails. In our view, more input 
from faculty and students is necessary to successfully implement 
these requirements and encourage a more robust campus 
expression environment. Edicts from the top down about 
campus speech are not likely to change the culture. The results 
here and in a similar survey100 have been presented to North 
Carolina faculty governance groups for discussion,101 with an eye 
toward new strategies for student and faculty engagement. In 
addition, future pedagogical strategies should take into 
consideration gender differences. More research is needed to 
capture exactly what a successful First Amendment program 
might look like, but we could at least work on stronger 
professional bonds between students and faculty engaging in 
collaborative research. This might provide an opportunity for 
students and professors to build the kinds of connections that 

                                                
100 See JENNIFER LARSON ET AL., FREE EXPRESSION AND CONSTRUCTIVE DIALOGUE 

AT THE UNIVERSITY OF NORTH CAROLINA AT CHAPEL HILL (Mar. 2, 2020), 
https://fecdsurveyreport.web.unc.edu/files/2020/02/UNC-Free-Expression-
Report.pdf. 
101 Jennifer Larson et al., Free Expression and Constructive Dialogue Research Event, INST. 
ARTS & HUMANS. (Feb. 12, 2020), https://iah.unc.edu/event/fecd/. 
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foster productive and challenging classroom debate. 
 
 North Carolina’s Restore/Preserve Campus Free Speech 
Act and the findings of this survey provide a unique opportunity 
to create a platform for First Amendment education and debate 
throughout the seventeen-campus system. Further research 
should investigate reasons for the hesitancy North Carolina 
students experience in their campus classrooms. New programs 
and curricula should not only address First Amendment 
education, but more importantly, actively involve students in 
that research. Such a program would potentially offer valuable 
guidance for campuses nationwide with similar state laws and 
concerns.
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ABSTRACT 

Human trafficking through religious organizations is a 
frequently overlooked issue in both human trafficking and First 
Amendment scholarship. In the face of expanding protections 
for religious organizations, the ministerial exception has grown 
into a powerful doctrine that shields religious entities from 
employment-related legal consequences in civil courts. Courts 
must recognize the ministerial exception’s expanded reach and 
refuse to allow its operation as a jurisdictional bar for human 
trafficking cases arising under the Trafficking Victims Protection 
Act (“TVPA”). Lower courts in the United States have begun 
addressing the intersection of the ministerial exception and the 
TVPA and arrived at opposing conclusions. This Article 
provides legal and normative justifications for refusing to apply 
the ministerial exception to trafficking claims and contributes to 
First and Thirteenth Amendment scholarship by furnishing 
courts with several interpretive alternatives that can be used to 
resolve the tension that arises when these constitutional 
provisions come into conflict. 
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INTRODUCTION 

 An estimated forty million people across the world are 
victims of human trafficking, with hundreds of thousands of 
those victims believed to be in the United States. 1  Human 
trafficking is defined as compelling someone to engage in 
commercial labor or sex against their will through force, fraud, 
or coercion. 2  While traffickers come in all forms, human 
trafficking through the use of religious organizations is an under-

                                                
*J.D. 2020, Yale Law School; B.A. 2017, Columbia University. Juliana would like 
to thank Ambassador Luis C.deBaca for inspiring this article and guiding it through 
its development. 
1 The Victims, NAT’L HUM. TRAFFICKING HOTLINE,  
https://humantraffickinghotline.org/what-human-trafficking/human-
trafficking/victims (last visited Oct. 4, 2020). 
2 22 U.S.C. § 7102 (2018). 
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recognized problem in the United States. For decades, numerous 
religious organizations have been suspected, accused, or found 
guilty of trafficking their members and employees by forcing 
them to work for the organization against their will. 3  The 
Trafficking Victims Protection Act (“TVPA”) is one of the most 
important pieces of legislation in the United States’ fight against 
human trafficking, which notably provides a civil remedy for 
victims of human trafficking. 4  Unfortunately, current 
interpretations and applications of the ministerial exception have 
put these civil remedies in jeopardy for people subjected to 
human trafficking by religious entities. 
 
 The ministerial exception is a common law outgrowth of 
the First Amendment’s Free Exercise and Establishment clauses 
and provides religious organizations with a safe harbor against 
civil lawsuits regarding employee treatment. 5  The ministerial 
                                                
3 See, e.g., United States v. King, 840 F.2d 1276, 1277-80, 1283 (6th Cir. 1988) 
(affirming an involuntary servitude conviction against the leaders of the House of 
Judah religious group for forcing children to do agricultural work against their will); 
United States v. Broussard, 767 F. Supp. 1536, 1538, 1545 (D. Or.), amended, 767 F. 
Supp. 1545 (D. Or. 1991) (allowing 29 counts of involuntary servitude against the 
leader of the religious Ecclesia Athletic Association); Turner v. Unification Church, 
602 F.2d 458, 458 (1st Cir. 1979) (dismissing an involuntary servitude claim against 
the Holy Spirit Association for the Unification of World Christianity, commonly 
referred to as the Unification Church); Religious Leader Charged in Child Slave Labor 
Case Dies, AP (Aug. 30, 2018), 
https://apnews.com/4a34560670b94bbaa8dcd6d287e40fa5/Religious-leader-
charged-in-child-slave-labor-case-dies; see generally Hamadou Boiro & Jónína 
Einarsdóttir, “A Vicious Circle”: Repatriation of Bissau-Guinean Quranic Schoolboys From 
Senegal, J. HUM. TRAFFICKING 6:3, 265–80 (Nov. 14, 2018) (discussing religiously-
affiliated human trafficking in countries outside of the United States). On May 11, 
2021 a class action complaint was filed by more than 200 Indian nationals recruited 
to the United States under R-1 visas who were allegedly forced to labor by building a 
Hindu temple in Robbinsville, New Jersey for over 87 hours per week at a rate of 
approximately $1.20 per hour. Compl. ¶ 1-3, Mukesh Kumar et al v Bochasanwasi 
Shri Akshar Purushottam Swaminarayan Sanstha, Inc et al.  (D.N.J. 2021) (No. 
3:21-cv-11048). One month earlier, a self-appointed bishop was sentenced to twelve 
years in federal prison for labor trafficking and wire fraud charges after being found 
guilty of coercing ministry members into forced labor. Woman Sentenced to 12 Years in 
Prison for Coercing Members of Church Ministry Into Forced Labor, U.S. DEP’T OF 

JUSTICE, (Apr. 6, 2021), https://www.justice.gov/usao-ndil/pr/woman-sentenced-
12-years-federal-prison-coercing-members-church-ministry-forced-labor. 
4 For the purposes of this article, the terms “human trafficking,” “involuntary 
servitude,” and “slavery” are used largely interchangeably. While these terms may 
have slightly different definitions depending on their interpretive source, the terms 
here are used to mean involuntary, compelled labor, specifically the type that is 
prohibited by the Thirteenth Amendment; 18 U.S.C. § 1595. 
5 See, e.g., Shukla v. Sharma, No. 07 CV 2972 (CBA), 2009 WL 10690810, at *2, *3 
(E.D.N.Y. Aug. 21, 2009), report and recommendation adopted, No. 07-CV-2972 
(CBA), 2009 WL 3151109 (E.D.N.Y. Sept. 29, 2009). 
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exception operates by denying employees standing to sue, which 
deprives a court of subject matter jurisdiction over the case.6 This 
effect is significant, insofar as pleading the ministerial exception 
provides a near-blanket level of protection for religious 
organizations.7 Once pleaded, the ministerial exception is likely 
to be successful at defeating the suit.8 During the 2020 term, the 
Supreme Court expanded the reach of the ministerial exception 
to cover suits not only brought by titled ministers within an 
organization, but also to those brought by any employee that a 
religious organization believes should be covered.9 The Supreme 
Court did not provide a definition of “employee” and instead 
applied the ministerial exception to anyone serving an important 
ministerial function, as defined by the organization itself.10 This 
broad standard would also likely cover suits brought by members 
of a congregation who are not formally employed by the religious 
organization. The full effects of the Our Lady of Guadalupe School 
decision will not be understood for a while, but with the Court 
tipping right with a firm 6-3 conservative supermajority, the 
ramifications of this decision are likely to be great. 
 
 While the ministerial exception has been historically 
applied to labor claims arising under the Fair Labor Standards 
Act, the Americans with Disabilities Act, the Age 
Discrimination in Employment Act, and Title VII, courts have 
now begun to litigate the applicability of the ministerial 
exception to TVPA claims.11 However, resolving whether the 
ministerial exception should cover TVPA cases requires more 
than a comparison to these federal statutes. Unlike other 
employment legislation, the TVPA is rooted in the Thirteenth 
Amendment and therefore necessitates unique treatment. The 
Thirteenth Amendment’s protections for individuals held in 
involuntary servitude elevate the TVPA beyond other workplace 

                                                
6 Id. 
7 Hosanna-Tabor Evangelical Lutheran Church & Sch. v.  E.E.O.C., 565 U.S. 171, 
195 n.4 (2012) (explaining that the ministerial exception “operates as an affirmative 
defense to an otherwise cognizable claim”). 
8 See, e.g., Shukla, 2009 WL 10690810, at *4 (citing Kraft v. Rector, Churchwardens 
& Vestry of Grace Church in N.Y., No. 01–CV–7871 (KMW), 2004 WL 540327, at 
*4 (S.D.N.Y. Mar. 17, 2004)).  
9 Our Lady of Guadalupe Sch. v. Morrissey-Berru, 140 S. Ct. 2049, 2072 (2020) 
(Sotomayor, J., dissenting).  
10 Id. 
11 See Shukla, 2009 WL 10690810, at *3 (citing cases); Patsakis v. Greek Orthodox 
Archdiocese of Am., 339 F. Supp. 2d 689, 694 (W.D. Pa. 2004) (citing cases). 
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issues and mandate special consideration when confronted with 
the First Amendment’s religious protections.12 
 

Two courts in the United States have already analyzed 
this issue and reached opposing conclusions. A district court in 
New York resolved the question correctly,13  and the Central 
District of California erred by failing to recognize the way that 
the Thirteenth Amendment distinguishes TVPA claims from 
traditional labor lawsuits.14 Future litigation on this issue is likely 
to arise, with the Second Circuit positioned to hear arguments 
regarding the NXIVM human trafficking cases in future 
appeals. 15  If more courts embrace the Central District of 
California’s flawed approach, religious traffickers will gain 
increased protections contrary to legal requirements, and the 
United States will regress in its fight against human trafficking. 
For the reasons discussed in this Article, courts should avoid 
setting dangerously flawed legal precedent and refuse to apply 
the ministerial exception to TVPA suits. 

 
 In this piece, I make two arguments. The first is a 
doctrinal argument that the Central District of California’s 
decision to apply the ministerial exception to TVPA cases is not 
legally sound given both the existing jurisprudence and the 
requirements of the First and Thirteenth Amendments. The 

                                                
12 See, e.g., Shukla, 2009 WL 10690810, at *6.  
13 See id. 
14 See Headley v. Church of Scientology Int’l, No. CV 09-3987 DSF (MANx), 2010 
WL 3184389, at *6 (C.D. Cal. Aug. 5, 2010), aff'd on other grounds, 687 F.3d 1173 
(9th Cir. 2012). 
15 The criminal prosecution of Keith Raniere, guru and leader of the NXIVM group, 
is likely to be appealed to the Second Circuit, and the Second Circuit may be called 
on to make a collateral determination on the ministerial exception. Raniere and his 
co-conspirators were indicted by the Grand Jury of the Eastern District of New York 
for numerous counts, including Forced Labor, Sex Trafficking, Sex Trafficking 
Conspiracy, and Conspiracy to Commit Forced Labor under §§ 1589 and 1591 of the 
TVPA. Indictment, No. 18-CR-204, 2019 WL 1458957 (E.D.N.Y. Mar. 13, 2019); 
United States v. Raniere, 384 F. Supp. 3d 282, 296 (E.D.N.Y. 2019). Despite 
NXIVM not explicitly touting itself as a religious organization, it has been described 
as such by many, and Raniere came close to claiming religious protections by 
referencing in his filings the Headley case from the Central District of California 
which applied the ministerial exception to TVPA. Headley, 687 F.3d at 1180. By 
citing to Headley in his attempt to dismiss the indictment, Raniere sought to indirectly 
take advantage of the Ninth Circuit’s decision expanding the ministerial exception to 
human trafficking cases. These arguments were rejected by the Eastern District of 
New York but may be relitigated in future appeals. Raniere, 384 F. Supp. 3d at 314 
(E.D.N.Y. 2019). If the Second Circuit discusses the ministerial exception’s 
application to TVPA cases, a circuit split on this issue would be on its way to being 
established. 
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second argument approaches the question from a normative 
perspective. I will explain why refusing to examine human 
trafficking claims that arise between religious organizations and 
their employees is pragmatically dangerous. It can create a safe 
harbor for human traffickers who disguise themselves as 
religious entities, and for genuine religious organizations that 
deliberately embrace practices which amount to human 
trafficking. While current jurisprudence supports a strong 
prioritization of the Thirteenth Amendment, this piece also 
discusses several doctrinally consistent interpretive alternatives 
that courts could embrace to simultaneously safeguard First 
Amendment protections while avoiding the pitfalls of applying 
the ministerial exception to TVPA cases. 
 

I. THE ROOTS OF THE MINISTERIAL EXCEPTION 

 The ministerial exception stems from the basic tenets of 
separation of church and state—that religious organizations 
should be able to select their own proselytizers, without 
government interference.16 Its fundamental purpose is to keep 
courts “out of employment disputes involving those holding 
certain important positions with churches and other religious 
institutions.”17 This Article revolves around three foundational 
questions: how far the ministerial exception should reach, what 
types of investigation it should avoid, and which employees it 
should cover.18  
 

Over the years, increased judicial hesitancy to investigate 
or regulate religious organizations has allowed the ministerial 
exception to grow beyond its original straight-forward 
application to now cover nearly all labor disputes and 

                                                
16 The ministerial exception exists to prevent state labor regulation from infringing on 
a religious organization’s ability to select its ministers based on doctrine, even when 
the selection criteria may otherwise be discriminatory or in violation of state and 
federal laws. See, e.g., Kedroff v. St. Nicholas Cathedral of Russian Orthodox 
Church, 344 U.S. 94, 116 (1952). 
17 Our Lady of Guadalupe Sch. v. Morrissey-Berru, 140 S. Ct. 2049, 2060 (2020). 
18 See, e.g., Serbian Eastern Orthodox Diocese v. Milivojevich, 426 U.S. 696, 697–98 
(1976) (determining that an Illinois Supreme Court decision finding the procedures 
of the Holy Assembly of Bishops and the Holy Synod of the Serbian Orthodox 
Church for the removal of a bishop from his position to be “arbitrary and invalid” 
was an impermissible violation of the First and Fourteenth Amendments because it 
constituted “improper judicial interference with the decisions of the highest 
authorities of a hierarchical church”).  
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employment discrimination actions.19 Attempts to employ the 
ministerial exception in human trafficking cases are a relatively 
recent development in federal litigation and have only been 
tested twice—leading to the differing approaches by the district 
courts discussed in this article. In Shukla v. Sharma,20 a magistrate 
judge on the Second Circuit refused to place human trafficking 
claims under the ministerial exception’s coverage, while the 
Central District of California, in Headley v. Church of Scientology 
International,21 found that the ministerial exception did indeed 
reach TVPA claims.  

A.  Shukla v. Sharma 

 Shukla addressed the application of the ministerial 
exception to TVPA cases as a matter of first impression and 
reached the legally sound conclusion that the ministerial 
exception does not apply to TVPA suits.22 Devendra Shukla was 
a Hindu priest, brought to the United States on an R–1 religious 
worker visa to work at the Ashram congregation in New York.23 
Shukla sued the director of the Ashram under the TVPA, 
alleging that his passport was confiscated upon arrival in the 
country and that he was treated like a slave of the Ashram.24 
 
 Shukla was decided by Magistrate Judge Cheryl Pollak, 
whose opinion was later adopted by a district court judge in the 
Eastern District of New York. 25  Pollak’s opinion properly 
removes the TVPA from a labor and employment framework, 
discussing human trafficking not as a mere extension of improper 

                                                
19 See Shukla v. Sharma, No. 07 CV 2972 (CBA), 2009 WL 10690810, at *4 
(E.D.N.Y. Aug. 21, 2009), report and recommendation adopted, No. 07-CV-2972 
(CBA), 2009 WL 3151109 (E.D.N.Y. Sept. 29, 2009) (citing Kraft v. Rector, 
Churchwardens & Vestry of Grace Church in N.Y., No. 01–CV–7871 (KMW), 2004 
WL 540327, at *4 (S.D.N.Y. Mar. 17, 2004)).  
20 No. 07 CV 2972 (CBA), 2009 WL 10690810, at *1 (E.D.N.Y. Aug. 21, 2009), 
report and recommendation adopted, No. 07-CV-2972 (CBA), 2009 WL 3151109 
(E.D.N.Y. Sept. 29, 2009). 
21 No. CV 09-3987 DSF MAN, 2010 WL 3184389, at *6 (C.D. Cal. Aug. 5, 2010), 
aff'd on other grounds, 687 F.3d 1173 (9th Cir. 2012). 
22 Shukla, 2009 WL 10690810, at *6. 
23 Id. at *5. 
24 Id. at *2 (alleging that he was “subjected to exploitative work conditions, tortured, 
abused, and forced to live under enslaved conditions”) (internal quotation marks 
omitted). 
25 Shukla v. Sharma, No. 07-CV-2972 (CBA), 2009 WL 3151109, at *1 (E.D.N.Y. 
Sept. 29, 2009). 
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labor practices, but as a unique type of abuse.26 The opinion 
reads “[t]he type of abuse addressed by the TVPA is so extreme, 
offensive, and contrary to fundamental human rights as to 
distinguish it from the type of conduct that ordinarily gives rise 
to violations of labor and employment laws.” 27  The Shukla 
opinion focuses on this critical distinction between traditional 
wage and hour claims and human trafficking claims, explaining 
that “[a]lthough labor and employment laws seek to eradicate 
certain societal evils, such as poverty and discrimination, the 
TVPA seeks to address the evil of human trafficking 
and forced labor, both of which strike directly at the core 
individual liberty.”28 

B.  Headley v. Church of Scientology International 

 In contrast, the district court in Headley affirmatively 
applied the ministerial exception to a TVPA claim and allowed 
the Church of Scientology to eliminate the court’s subject matter 
jurisdiction through the ministerial exception.29 Referencing the 
Shukla decision, Judge Fischer refused to follow the New York 
court, holding that the ministerial exception does not apply to 
the TVPA.30 The Headley opinion dismissed the Shukla decision 
stating that “[t]he only support for this argument comes from an 
out-of-circuit magistrate judge’s report and recommendation that 
does not even cite to Ninth Circuit decisions on the ministerial 
exception, let alone apply the exception in accordance with 
Ninth Circuit case law.”31 
 
 Plaintiffs Marc and Claire Headley joined the Church of 
Scientology’s secretive “Sea Org” as teenagers.32 They labored 
for over 100 hours per week but received only $50 in weekly 
stipends in addition to their Church-provided living expenses.33 
They were also assigned additional manual labor as a form of 
discipline. 34  Further, they alleged that they were unable to 

                                                
26 Shukla, 2009 WL 10690810, at *7. 
27 Id. 
28 Id.  
29 Headley v. Church of Scientology Int’l, No. CV 09-3987 DSF (MANx), 2010 WL 
3184389, at *6 (C.D. Cal. Aug. 5, 2010). 
30 Id. 
31 Id. 
32 Headley v. Church of Scientology Int’l, 687 F.3d 1173, 1174 (9th Cir. 2012). 
33 Id. at 1176. 
34 Id. 
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leave.35 Claire and Marc Headley filed suit against the Church of 
Scientology under the TVPA.36 
 
 Unlike Magistrate Judge Pollak on the Second Circuit, 
Judge Fischer approached the TVPA and trafficking as an 
extension of labor relations.37 The Headley court readily accepted 
the Church of Scientology’s argument that the challenged 
conduct was “doctrinally motivated,” and therefore refused to 
investigate the merits of the Headleys’ claims. 38  The court 
explained that “inquiry into these allegations would entangle the 
Court in the religious doctrine of Scientology and the doctrinally-
motivated practices of the Sea Org.”39 Judge Fisher applied the 
labor-based precedent of the ministerial exception to the 
trafficking claim, explaining that it would be impossible to 
disentangle the Headleys’ allegations from the Church of 
Scientology’s religious doctrine.40 Throughout the Ninth Circuit 
opinion as well, much deference was given to the Church of 
Scientology’s claims of doctrine.41 Although the Ninth Circuit 
did not reach the ministerial exemption question, both the trial 
court and the Ninth Circuit exhibited a reluctance to distinguish 
human trafficking from existing ministerial exception 
jurisprudence.42 
 
 The district court opinion improperly allows room for 
human trafficking to be legitimately contained within religious 
doctrine deserving of judicial protection. Judge Fisher wrote 
“[d]etermining whether Scientology’s practices of routing out, 

                                                
35 Id. at 1177. 
36 Id. at 1178. 
37 Headley v. Church of Scientology Int'l, No. CV 09-3987 DSF MAN, 2010 WL 
3184389, at *4-6 (C.D. Cal. Aug. 5, 2010). 
38 Id. at *6. 
39 Id.  
40 For example, Claire Headley alleged that one of the methods of control exerted 
over her by the Church of Scientology was its forcing her to obtain two abortions. Id. 
at *5. Judge Fischer explained that “inquiry concerning the pressure Plaintiff 
allegedly faced after becoming pregnant would require review of Scientology’s 
doctrine prohibiting Sea Org members from raising children.” Id. at *6. 
41 The Ninth Circuit began its analysis by setting forth Scientology’s expectations for 
its members, effectively laying out First Amendment exemptions for the 
organization. Headley, 687 F.3d at 1174 (“The Sea Org demands much of its 
members, renders strict discipline, imposes stringent ethical and lifestyle constraints, 
and goes to great efforts to retain clergy and to preserve the integrity of the ministry. 
These features of the Sea Org flow from the teachings and goals of the Scientology 
religion.”).  
42 See id. at 1181. See also Headley, 2010 WL 3184389, at *6. 
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censorship, or heavy manual labor as a form of discipline, for 
example, constitute involuntary servitude within the meaning of 
the TVPA is precisely the type of entanglement that the Religion 
Clauses prohibit.”43 This extreme deference to religious doctrine 
dangerously allows the legitimization of religious practices that 
would otherwise be prohibited by the Thirteenth Amendment.44 
 
 The Ninth Circuit’s refusal to reach the ministerial 
exemption question prevents the Headleys and others similarly 
situated from using the legal system to remediate alleged human 
trafficking. In fact, this district court approach would, if it were 
binding precedent, legitimize human trafficking by religious 
organizations and give them carte blanche to ignore the Thirteenth 
Amendment. The Headley district court decision to apply the 
ministerial exception to TVPA cases allows First Amendment 
protections to entirely overwhelm and cast aside any Thirteenth 
Amendment concerns, effectively permitting religious 
organizations to engage in serious human rights abuses without any 
judicial scrutiny. 
 

II. DOCTRINALLY, IMPOSITION OF FIRST AMENDMENT 

INVIOLABILITY IS AHISTORICAL AND INAPPROPRIATE IN 

AN ANTI-SLAVERY SETTING 

 Resolving conflicts between the First and Thirteenth 
Amendment requires careful attention, but upon analysis of the 
legal issues at hand, it becomes clear that the First Amendment’s 
religious protections do not crush the Thirteenth Amendment’s 
guarantees. The ministerial exception is a powerful statutory bar, 
so allowing the ministerial exception to operate in TVPA cases 
would functionally place even the strongest violations of the 
Thirteenth Amendment subservient to any minor First 
Amendment violation. From a legal doctrine perspective, the 
Thirteenth Amendment’s prohibition on involuntary servitude 
and slavery should be firmly prioritized over the protections 
provided to religious organizations under the Free Exercise and 
Establishment clauses. This section will discuss the legal 
justifications for placing TVPA cases outside the ministerial 
exception’s reach. 

                                                
43 Headley, 2010 WL 3184389, at *6. 
44 See, e.g., Jennifer M. Chacón, Misery and Myopia: Understanding the Failures of U.S. 
Efforts to Stop Human Trafficking, 74 FORDHAM L. REV. 2977, 2998 (2006) (arguing 
that the TVPA was enacted to “revitalize” the protections of the Thirteenth 
Amendment against involuntary servitude). 



   

2021]                    MINISTERIAL EXCEPTION                      323 

 

A. The Thirteenth Amendment Supersedes the First Amendment in 
a Constitutional Framework  

When constitutional protections come into conflict, courts 
must decide how to prioritize and sacrifice opposing rights. 
Unlike the traditional labor dispute claims arising under the Fair 
Labor Standards Act or the Americans with Disabilities Act, 
human trafficking claims under the TVPA stem directly from the 
Thirteenth Amendment’s prohibition of slavery and involuntary 
servitude.45 Following the Civil War, slavery and involuntary 
servitude were deemed so abhorrent as to be specifically 
outlawed by constitutional amendment.46 The severity of this 
constitutional prohibition is great enough to warrant distinct 
treatment, and the law must treat human traffickers more 
severely than it treats ordinary exploitative employers. American 
jurisprudence supports this proposition: unlike other 
constitutional amendments subject to balancing tests, courts 
have historically understood the Thirteenth Amendment as 
imposing an absolute and non-negotiable prohibition.47 

 
 Placing the Thirteenth Amendment above the First 
Amendment is not a revolutionary idea. Despite the First 
Amendment’s constitutional guarantee, courts and legislatures 
have determined that the Free Speech clause is limited when 
adversely positioned against the Thirteenth Amendment.48  In 
United States v. Bradley, 49  the First Circuit discussed a divide 
between speech that consisted of “improper threats or coercion” 
which would be outlawed and regulated by the TVPA, and 
“permissible warnings of adverse but legitimate consequences” 

                                                
45  Jennifer Mason McAward, The Thirteenth Amendment, Human Trafficking, and Hate 
Crimes, 39 SEATTLE U. L. REV. 829, 829 (2016) (“[T]he Thirteenth Amendment basis 
of the TVPA has never been questioned in court.”). 
46 U.S. CONST. amend. XIII, § 1.  
47 See, e.g., United States v. Shackney, 333 F.2d 475, 485 (2d Cir. 1964) (“[T]he prime 
purpose of those who outlawed ‘involuntary servitude’ in the predecessors of the 
13th Amendment, in the Amendment itself, and in statutes enacted to enforce it, was 
to abolish all practices whereby subjection having some of the incidents of slavery 
was legally enforced.”); see also Jones v. Alfred H. Mayer Co., 392 U.S. 409, 439–42 
(1968); United States v. Reynolds, 235 U.S. 133, 149 (1914); Richard 
Delgado, Religious Totalism as Slavery, 9 N.Y.U. REV. L. & SOC. CHANGE 51, 53 
(1979).  
48 See, e.g., United States v. Bradley, 390 F.3d 145, 151 (1st Cir. 2004), cert. granted, 
judgment vacated on other grounds, 545 U.S. 1101 (2005). 
49 390 F.3d 145 (1st Cir. 2004). 

 



324 FIRST AMENDMENT LAW REVIEW [Vol. 19 

that fall outside the scope of anti-trafficking regulation.50  By 
prohibiting “improper threats” intended to coerce trafficking 
victims to enter into or remain in positions of involuntary 
servitude, courts have already interpreted the TVPA as imposing 
limitations on the First Amendment––here, the Free Speech 
clause. 51  In the context of coercive speech, the Thirteenth 
Amendment is not balanced against the First Amendment, but 
instead entirely trumps it. If the Thirteenth Amendment can 
restrict Free Speech, the same interpretive standard ought to be 
applied when the Thirteenth Amendment enters into conflict 
with the First Amendment’s religious provisions. 

B. The Thirteenth Amendment Deliberately did not Carve out 
Religious Protections  

 The Thirteenth Amendment does not prohibit all forms 
of forced labor, but instead permits certain forms of involuntary 
servitude to continue, namely as punishment for crimes. 52 
Notably, no religious accommodation was provided in the 
amendment. 53  Courts frequently look at historical 
understandings and patterns of interpretation when analyzing 
the Thirteenth Amendment, and such inquiries do not support 
applying the ministerial exception to TVPA cases. 54  When 
drafted, the Thirteenth Amendment specifically carved out 
prison labor as an acceptable form of involuntary servitude.55 
The drafters were particularly aware of the forms of servitude 
they wished to permit, and the fact that the Thirteenth 
Amendment’s deliberate carve-outs did not include any religious 
protections means that it was never intended to fall subservient 
to First Amendment claims.56 From a purposivist perspective, 

                                                
50 Id. at 151. 
51 Id. 
52 U.S. CONST. amend. XIII, § 1. 
53 Id. 
54 See, e.g., Butler v. Perry, 240 U.S. 328, 332 (1916) (explaining that the Thirteenth 
Amendment was intended to cover “those forms of compulsory labor akin to African 
slavery which, in practical operation, would tend to produce like undesirable 
results”); United States v. Bibbs, 564 F.2d 1165, 1167–68 (5th Cir. 1977) (explaining 
that opportunity for escape did not defeat a slavery claim because slaves in the 
antebellum period were often unsupervised). See also United States v. Kozminski, 487 
U.S. 931, 945 (1988); L.A. Schechter Poultry Corp. v. United States, 295 U.S. 495, 
523 (1935); United States v. Mussry, 726 F.2d 1448, 1451 (9th Cir. 1984). 
55 U.S. CONST. amend. XIII, § 1. 
56 See Butler, 240 U.S. at 333 (“[The Thirteenth Amendment] introduced no novel 
doctrine with respect of services always treated as exceptional.”). 
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religious protections should not overwhelm Thirteenth 
Amendment concerns. 
 

Prior to the Civil War and the ratification of the 
Thirteenth Amendment, many religious organizations were 
closely associated with and even owned slaves. 57  Several 
southern churches owned and rented out slaves as a means of 
covering church expenses.58  Jennifer Oast explains that slave 
ownership by Presbyterian churches in the American South often 
“paid the minister’s salary and provided for other needs of the 
church. In many cases the slaves were the only endowment the 
congregation required.” 59  These churches saw slavery as a 
worthwhile financial investment, not only for direct profits 
associated with owning and leasing enslaved people, but also for 
the “increase” that perpetuated slavery for generations.60 

 
Religious institutions that did not hold slaves themselves, 

such as the Jesuit Georgetown University, still maintained strong 
ties to slavery.61 Georgetown University was largely financed by 
income derived from slave plantations owned by the Jesuits who 
helped found and maintain the school. 62  Slavery was so 
fundamental to American religious life that it was one of the root 
causes of the North/South schisms in the Baptist and 
Presbyterian churches in the late nineteenth century.63 Church 
ownership of slaves was a heavily debated and recognized reality 
of American religious life, yet no special protections were 

                                                
57 See, e.g., Jennifer Oast, “The Worst Kind of Slavery”: Slave-Owning Presbyterian 
Churches in Prince Edward County, Virginia, 76 J.S. HIST. 867, (2010), 
https://www.jstor.org/stable/27919282. 
58 Id. at 868. 
59 Id.  
60 Id. at 869–70. Slavery was considered profitable both for the labor provided by 
enslaved people and for their potential to have children who would be born into 
slavery and could be either sold, leased, or forced to labor for the economic benefit of 
their proprietary church. Id. 
61 See, e.g., What We Know: Georgetown University and Slavery, GEO. SLAVERY ARCHIVE 

(2015), http://slaveryarchive.georgetown.edu/items/show/4 (last visited Oct. 18, 
2020). 
62 Id. 
63 See Oast, supra note 57, at 899; James Moorehead, Presbyterians and Slavery, 
PRINCETON AND SLAVERY, https://slavery.princeton.edu/stories/presbyterians-and-
slavery (last accessed Oct. 10, 2020); Tom Gjelten, Southern Baptist Seminary Confronts 
History of Slavery and ‘Deep Racism’, NPR KQED (Dec. 13, 2018), 
https://www.npr.org/2018/12/13/676333342/southern-baptist-seminary-confronts-
history-of-slaveholding-and-deep-racism; Adeel Hassan, Oldest Institution of Southern 
Baptist Convention Reveals Past Ties to Slavery, N.Y. TIMES (Dec. 12, 2018), 
https://www.nytimes.com/2018/12/12/us/southern-baptist-slavery.html. 
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afforded to religious institutions in the Thirteenth Amendment. 
Slaves owned by these organizations were emancipated 
alongside all other American slaves. 

 
The Thirteenth Amendment’s failure to carve-out exceptions 

for religious organizations in the face of widespread slave 
ownership by churches at the time of its ratification is 
informative: The Thirteenth Amendment was always intended 
to supersede the First Amendment’s religious freedom 
protections.  

C.  The Free Exercise and Establishment Clauses do not Provide 
Immunity for Religious Organizations  

 Despite the revered importance of the First Amendment’s 
Free Exercise and Establishment Clauses, courts have imposed 
limitations on the reach of the First Amendment’s religious 
protections in numerous settings. There is no legal justification 
for making religious protections uniquely inviolable in the 
human trafficking realm. In Employment Division, Department of 
Human Resources v. Smith,64 the Supreme Court explained that 
“the right of free exercise does not relieve an individual of the 
obligation to comply with a valid and neutral law of general 
applicability.”65 In Prince v. Massachusetts,66 the Supreme Court 
stated that “the family itself is not beyond regulation in the public 
interest, as against a claim of religious liberty.” 67  Similarly, 
parents are required to vaccinate their school children, even if 
such vaccination goes against their religious beliefs.68 Individuals 
may not “engage in religious practices inconsistent with the 
peace, safety and health of the inhabitants of the State.”69 
 

Courts have also rejected the notion that the owner of a 
restaurant may refuse to serve people of color because of a 
religious belief against racial intermixing.70 In Newman v. Piggie 

                                                
64 494 U.S. 872, 879 (1990). 
65 Id. at 879 (internal quotation marks omitted). 
66 321 U.S. 158 (1944). 
67 Id. at 166.  
68 See Jacobson v. Commonwealth of Massachusetts, 197 U.S. 11, 29 (1905); see also 
Cude v. State, 337 S.W.2d 816, 819 (1964). 
69 Cude, 337 S.W.2d at 819. 
70 Newman v. Piggie Park Enters., Inc., 256 F. Supp. 941, 945 (D.S.C. 
1966), rev’d, 377 F.2d 433 (4th Cir. 1967), aff’d, 390 U.S. 400 (1968). But see 
Masterpiece Cakeshop, Ltd. v. Colorado Civil Rights Comm’n, 138 S. Ct. 1719, 
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Park Enterprises, Inc., 71  the court readily denied a restaurant 
owner’s First Amendment free exercise claims, stating “[t]his 
court refuses to lend credence or support to his position that he 
has a constitutional right to refuse to serve members of the Negro 
race in his business establishments upon the ground that to do so 
would violate his sacred religious beliefs.”72 

 
Courts have already limited the extent of freedoms that 

religious organizations have when contravening certain larger 
societal norms. For example, the Supreme Court upheld a 
prohibition on polygamy, despite it being part of the explicit 
religious doctrine of the Church of Jesus Christ of Latter-Day 
Saints.73 In Reynolds v. United States,74 the Court firmly stated that 
“professed doctrines of religious belief” would not supersede the 
“law of the land.”75 Discussing the prohibition on polygamy, the 
Court stated, “[i]t is impossible to believe that the constitutional 
guaranty of religious freedom was intended to prohibit 
legislation in respect to this most important feature of social 
life.”76 

                                                
1724 (2018) (permitting a cake shop owner to refuse to customers based on the 
owner’s religious beliefs). 
71 Newman, 256 F. Supp. at 941. 
72 Id. at 945. 
73 Reynolds v. United States, 98 U.S. 145, 164 (1878). 
74 98 U.S. 145 (1878). 
75 Id. at 167. 
76 Id. at 165. Despite not having a dedicated constitutional amendment, marriage was 
deemed a “fundamental” right that resides within “constitutional imperatives” by the 
Supreme Court in Obergefell v. Hodges. Obergefell v. Hodges, 576 U.S. 644, 670–71 
(2015). Yet even with the heightened status of marriage as a constitutional right, the 
Supreme Court still found itself balancing the First Amendment rights of the shop 
owner––both religious and speech––against “an otherwise valid exercise of state 
power” in Masterpiece Cakeshop. Masterpiece Cakeshop, Ltd. v. Colorado Civil Rights 
Comm’n, 138 S. Ct. 1719, 1724 (2018). Despite an outcome expanding religious 
protections, the Court still engaged in more detailed analysis than it would in a 
ministerial exception case. The cake shop owner was not permitted to simply claim a 
religious exemption and avoid any fact-based inquiry. The Court noted that whether 
a cake shop owner had the right to refuse service to a same-sex couple seeking a 
wedding cake because of the owner’s religious beliefs was a “delicate question,” but 
ultimately determined that an explicit constitutional provision took precedence over 
a state statute, the Colorado Anti-Discrimination Act. Id. Quite the opposite––
Masterpiece Cakeshop reached the Supreme Court after a hearing by the Colorado Civil 
Rights Commission. Had the cake shop been operated as part of a religious group, 
like so many businesses, that fired someone for their sexuality, then no fact-based 
inquiry or balancing of factors would have occurred. Instead, pleading the ministerial 
exception at the summary judgment level would have sufficed to give the cake shop 
owners a free pass.  
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The Reynolds Court also drew a notable distinction 
between belief and action to explain away First Amendment 
issues, writing, “[l]aws are made for the government of actions, 
and while they cannot interfere with mere religious belief and 
opinions, they may with practices.” 77  The Court went on to 
provide examples of scenarios that, similar to polygamy, would 
not be deemed acceptable regardless of religious belief.78 These 
included human sacrifice and the burning of a wife when her 
husband dies.79 It seems reasonable to place human trafficking 
within the same category of morally unacceptable behaviors that 
ought to be regulated and prohibited, regardless of religious 
belief. 

 
 Further, the ministerial exception was never intended to 
be inviolable, and it should not become one of the few federal 
doctrines without any exception. The Second Circuit has 
separately noted that boundaries to the ministerial exception do 
indeed exist, although the court did not delineate these specific 
limits.80 Given the admitted existence of areas untouched by the 
ministerial exception, it seems more than reasonable to believe 
that human trafficking and slavery would be among of them. 
Courts have been willing to impose numerous restrictions on the 
unfettered free exercise of religion for the promotion of overall 
societal objectives,81 and a similar exception should be made to 
allow for the enforcement of human trafficking prohibitions. 
There is no legal doctrine that requires, or supports, deeming the 
ministerial exception untouchable and superior to all other 
constitutional rights and doctrines arising out of the First 
Amendment. 

D.  Regardless of the Ministerial Exception’s Outgrowth to Cover 
All Employment Decisions, Human Trafficking Falls Outside 
the Scope of Labor Disputes  

The application and discussion of ministerial exception case 
law suggests that the ministerial exception was intended 
primarily for use in the labor setting and, as originally 
contemplated, the ministerial exception would not have directed 
                                                
77 Reynolds, 98 U.S. at 166. 
78 Id. 
79 Id. 
80 See Rweyemamu v. Cote, 520 F.3d 198, 209 (2d Cir. 2008) (noting that boundaries 
to the ministerial exception exist but refusing to extend them to the present case).   
81 See supra notes 64–76 and accompanying text. 
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itself at Thirteenth Amendment issues. 82  The ministerial 
exception, even in its expanded form, can remain entirely intact 
without being applied to TVPA claims since human trafficking 
and slavery are not mere extensions of labor disputes, but 
comprise something else altogether. 

 
Human trafficking is not properly bounded as a labor 

issue and merits a distinct treatment. In Shukla, Magistrate Judge 
Pollak rightfully resisted the popular desire to confine human 
trafficking within the labor law framework.83 Unlike traditional 
labor disputes stemming from wage claims and workplace 
conditions, slavery and trafficking rest on the coercion of labor, 
regardless of payment to the victim.84 While forced labor clearly 
falls on the labor spectrum, its position on that spectrum is so 
extreme that it necessitates additional remedies and distinct 
consideration, especially given its unique Thirteenth 
Amendment status. Confining human trafficking to generic 
employment law would redefine trafficking as a practice that 
could be validly contained in contracts and business 
arrangements. Nothing could stray further away from public 
policy. Unlike employment disputes rooted in contract law, 
human trafficking is fundamentally about the infringement of 
personal liberty. 85  Human trafficking manages to be 

                                                
82 See Hosanna-Tabor Evangelical Lutheran Church and Sch. v. E.E.O.C., 565 U.S. 
171, 188 (2012) (explaining that the ministerial exception “precludes application of 
[employment discrimination] claims concerning the employment relationship 
between a religious institution and its ministers”). Interestingly, one dissenting 
opinion in a  lower court case applying the ministerial exception addressed the 
concern that the absence of federal jurisdiction within religious organizations could 
lead to abuses in power. Catholic Charities of Sacramento, Inc. v. Superior Court, 85 
P.3d 67, 105 n.6 (2004) (Brown J., dissenting) (“[I]t is not clear how an employer is 
in a position to impose anything on its employees to which they object. (U.S. Const., 
13th Amend. [prohibiting slavery or involuntary servitude].) Only the state, which 
holds the monopoly on coercive force, can compel adults to remain where they do 
not choose to be and do what they do not wish to do.”). 
83 Shukla v. Sharma, No. 07 CV 2972 (CBA), 2009 WL 10690810, at *7 (E.D.N.Y. 
Aug. 21, 2009), report and recommendation adopted, No. 07-CV-2972 (CBA), 2009 WL 
3151109 (E.D.N.Y. Sept. 29, 2009). 
84 See 22 U.S.C. § 7101(a), (b)(24) (stating that trafficking is “by means of force, 
fraud, or coercion”); Headley v. Church of Scientology Int'l, 687 F.3d 1173, 1181 
(9th Cir. 2012) (finding that the Headleys did not establish a genuine issue of 
material fact that their labor was obtained “‘by means of’ improper conduct” for their 
TVPA claim). 
85 See People v. Guyton, 20 Cal. App. 5th 499, 506, 229 Cal. Rptr. 3d 117, 122 
(2018), rev. denied  (May 9, 2018) (“Human trafficking entails a deprivation 
of liberty.”).  
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simultaneously both a labor issue, and something entirely 
distinct. 

 
 Since human trafficking should not be treated as an 
employment practice, the ministerial exception’s application in 
the sphere of employment decisions should have no bearing on 
whether the ministerial exception should cover TVPA claims. 
When refusing to apply the ministerial exception to Shukla’s 
lawsuit, Magistrate Judge Pollack properly reasoned that 
“[g]iven the relative magnitude of the deprivation of individual 
liberty in cases covered by the TVPA, and the international scope 
and significance of human trafficking, the TVPA transcends the 
boundaries of the ministerial exception.”86 
 

III. NORMATIVELY, THE MINISTERIAL EXCEPTION OUGHT 

NOT BE APPLIED TO THIRTEENTH AMENDMENT CLAIMS 

 Extending the ministerial exception’s reach to cover 
human trafficking cases would be an inappropriate and unwise 
expansion of the First Amendment that violates societal norms 
and enables the perpetuation of slavery within the United States. 
Shukla did not win his TVPA claim despite the court’s refusal to 
apply the ministerial exception as a jurisdictional bar; 87  and 
given the fact pattern and previous cases, it is unlikely that the 
Headleys would have won their trafficking claim against the 
Church of Scientology either. But regardless of the particulars of 
these two cases, expanding the ministerial exception to TVPA 
suits creates a significant danger that must not be ignored. A 
court applying the ministerial exception to dismiss a TVPA case 
effectively makes the determination that no matter how heinous 
the alleged human trafficking violation, it is more important to 
protect the First Amendment interests of religious organizations. 

A.  Religious Organizations are Not Necessarily Aligned with the 
Moral “Good” 

 Religious organizations are not immune from trafficking 
concerns and human rights abuses solely by virtue of their 
religious missions. Mainstream religions have been accused of 

                                                
86 Shukla, 2009 WL 10690810, at *7. 
87 Shukla v. Sharma, No. 07-CV-2972 (CBA), 2009 WL 3151109, at *1 (E.D.N.Y. 
Sept. 29, 2009). 
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numerous human rights violations, notably the Catholic 
Church’s most recent child sex abuse cover-up.88 The Catholic 
Church spent over $4 billion in pay outs between 1980 and 2019 
to settle sex abuse cases involving their clergy.89 It was estimated 
that in 2020, over 5,000 new cases would come to light in 
California, New York, and New Jersey alone due to openings in 
statute of limitation windows for child sex abuse cases across the 
country.90 
 

Religious doctrine alone does not protect against abuses, 
and religious institutions remain subject to criminal laws.91 The 
civil cause of action within the TVPA was not included in the 
original bill and was instead added later as part of the TVPA’s 
reauthorization in 2003 to bolster the fight against human 
trafficking.92 The criminal and civil provisions operate in tandem 
as a “comprehensive and coordinated campaign to eliminate 
modern forms of slavery.”93 

 
  The types of abuses alleged in Shukla and Headley are 
reminiscent of the behavior patterns exhibited by non-religious 
traffickers. The Headleys feared escaping the Sea Org not only 
because they were monitored and escorted by other members of 
the organizations, but also because the ‘base’ they lived on 
contained over $100 million of audio/visual security equipment, 
and the couple had received threats of being harmed upon 
leaving.94 Marc Headley also specifically alleged three instances 
of physical force being used against him.95 The alleged abuses of 
the Church of Scientology are not limited to the Headleys; 
outside of the Headley lawsuit, other Sea Org members have 
alleged that they have been held against their will and forced to 

                                                
88 Bernard Condon & Jim Mustian, Surge of New Abuse Claims Threatens Catholic 
Church Like Never Before, PBS NEWS HOUR (Dec. 3, 2019, 12:27 AM), 
https://www.pbs.org/newshour/nation/surge-of-new-abuse-claims-threatens-
catholic-church-like-never-before. 
89 Id. 
90 Id.  
91 Emp. Div., Dep't of Human Res. of Oregon v. Smith, 494 U.S. 872, 879 (1990) 
(“[T]he right of free exercise does not relieve an individual of the obligation to 
comply with a ‘valid and neutral law of general applicability.’”). 
92 Human Trafficking Key Legislation, U.S. DEP’T OF JUST. (Jan. 6, 2017), 
https://www.justice.gov/humantrafficking/key-legislation. 
93 Id. 
94 See Headley v. Church of Scientology Int’l, 687 F.3d 1173, 1176–77 (9th Cir. 
2012). 
95 Id. at 1180. 
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work 100 hours per week doing tasks such as compiling 
Scientology literature for almost no pay.96 Similar to many other 
trafficking victims, Shukla had his passport confiscated, became 
an undocumented immigrant, and was subjected to a 
combination of physical and verbal abuse as he was forced to 
labor.97 
 

Religion ought not excuse trafficking. Regardless of 
whether traffickers are genuinely motivated by their religions, or 
whether they are merely employing religion as a cover-up for 
their trafficking practices, traffickers should not be permitted to 
shield themselves behind religious doctrine while enslaving 
vulnerable populations. Religious organizations also include 
“new religions,” popularly referred to as “cults,”98  several of 
which have already faced criminal trafficking prosecutions over 
the years. For example, leaders of the religious group House of 
Judah were convicted for putting children in their congregation 
into positions of involuntary servitude.99 Eldridge Broussard was 
convicted of twenty-nine counts of involuntary servitude through 
his work leading the Eccelesia Athletic Association, which 
enslaved children and forced them to undergo rigorous athletic 
training to compete in sporting tournaments for profit. 100 
Unfortunately, prosecutors are unable to criminally convict all 
religious trafficking cases, and, as a result, the trafficking legal 
landscape relies heavily on the TVPA’s civil remedies. Allowing 
religious organizations to take advantage of the ministerial 
exception in TVPA settings will enable the perpetuation of 
Thirteenth Amendment violations. 

 

                                                
96 Scientology’s ‘Slave Labor’ Scandal, THE WEEK (Mar. 29, 2010), 
https://theweek.com/articles/495686/scientologys-slave-labor-scandal. 
97 Shukla v. Sharma, No. 07-CV-2972 (CBA), 2009 WL 3151109, at *1 (E.D.N.Y. 
Sept. 29, 2009). 
98 Tina Rodia, Is it a cult, or a new religious movement?, PENN TODAY (Aug. 29, 2019), 
https://penntoday.upenn.edu/news/it-cult-or-new-religious-movement. 
99 United States v. King, 840 F.2d 1276, 1277 (6th Cir. 1988). 
100 United States v. Broussard, 767 F. Supp. 1536, 1538 (D. Or. 1991), amended, 767 
F. Supp. 1545 (D. Or. 1991).  
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B.  Extending the Ministerial Exception to Include TVPA Cases 
Creates a Safe Harbor for Human Trafficking via Religious 
Organizations 

Traffickers seeking civil protection for their crimes can 
easily exploit the ministerial exception by claiming to run a 
religious organization. New religions are relatively easy to set up 
and receive the same First Amendment protections as more 
established religious groups. 101  If the ministerial exception is 
found to apply to TVPA cases, individuals hoping to profit from 
forced labor will be able to disguise themselves as religious 
entities and avail themselves of the vast benefits of the ministerial 
exception at little cost. 102  The district court’s approach in 
Headley, if adopted by the Ninth Circuit, would effectively 
preclude all civil liability for human traffickers who hide behind 
the veil of a religious order.103 

 
As applied in Headley, the ministerial exception provides 

a safe harbor for religious organizations that make their members 
and employees engage in forced labor. A trafficker need not even 
establish their own religious group to take advantage of this 
liability shield, since even religiously affiliated schools, hospitals, 
and corporations have been found to qualify as religious 
institutions for purposes of applying the ministerial exception.104 
Courts have left open the possibility that the ministerial 
exception might also apply to for-profit religious entities, rather 
than exclusively to not-for-profit ones.105 Combining for-profit 
ventures with the economic incentives behind human trafficking 
is reckless and can lead to devastating real-world consequences, 

                                                
101 United States v. Ballard, 322 U.S. 78, 87 (1944) (“The religious views espoused by 
respondents might seem incredible, if not preposterous, to most people. But if those 
doctrines are subject to trial before a jury charged with finding their truth or falsity, 
then the same can be done with the religious beliefs of any sect. When the triers of 
fact undertake that task, they enter a forbidden domain. The First Amendment does 
not select any one group or any one type of religion for preferred treatment.”). 
102 Id. 
103 Where it has been applied, the ministerial exception has led to widespread 
dismissal of disputes involving religious organizations. C.f. Shukla v. Sharma, No. 07 
CV 2972 (CBA), 2009 WL 10690810, at *4 (E.D.N.Y. Aug. 21, 2009), report and 
recommendation adopted, No. 07-CV-2972 (CBA), 2009 WL 3151109 (E.D.N.Y. Sept. 
29, 2009) (citing Kraft v. Rector, Churchwardens & Vestry of Grace Church in N.Y., 
No. 01–CV–7871 (KMW), 2004 WL 540327, at *4 (S.D.N.Y. Mar. 17, 2004)). 
104 See Shukla, 2009 WL 10690810, at *4. 
105 Id. at *5; c.f. Burwell v. Hobby Lobby Stores, Inc., 573 U.S. 682 (2014) (granting 
other religious protections to for-profit corporations). 
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especially as the Supreme Court continues to expand religious 
protections. 

 
Business ventures with religious ties have already been 

known to engage in practices that likely constitute human 
trafficking. For example, the MudMan burger chain in Montana 
had been staffing its restaurants with “interns” who worked sixty 
hours per week, while receiving as little as $2 an hour 
compensation.106 These “interns” had all been recruited from 
Potter’s Field, an evangelical Christian group run by MudMan’s 
owners.107 Similarly, the Holy Tabernacle Born Again Faith Inc. 
religious organization forced children at the McCollum Ranch 
to work over forty hours a week in fish markets, where they 
would engage in dangerous manual labor, with little to no pay.108 
If religious organizations are granted protection against human 
trafficking claims, more of these types of arrangements are likely 
to emerge. 

 
The ministerial exception’s extreme deference to religious 

organizations makes it too easy for ill-intentioned individuals to 
abuse. Combatting human trafficking is an incredibly 
challenging endeavor, and opening the door for shrewd 
traffickers to disguise themselves as religious organizations can 
cause extensive damage to the fight against human trafficking. 
Trafficking rings can be highly sophisticated, and it is naïve to 
underestimate the ability of traffickers to adapt to a changing 
legal landscape. 109  The highly-structured NXIVM trafficking 
ring, for example, received cult accusations as early as 2003, but 
it took nearly fifteen years for authorities to successfully build a 
legal case against the organization.110 Too often, authorities are 
unwilling or unable to prosecute human trafficking cases, and the 
TVPA’s civil remedies are central to the anti-human trafficking 
landscape. The decision to prioritize First Amendment 
considerations over Thirteenth Amendment realities by 

                                                
106 Pilar Melendez, Montana Pastor Accused of Abusing His Flock Reopens His Burger 
Chain to Outrage, THE DAILY BEAST (May 19, 2020), 
https://www.thedailybeast.com/potters-field-minister-michael-rozell-reopens-
mudman-burger-chain-despite-abuse-allegations.  
107 Id. 
108 Martha Quillin, How Could This Alleged Child Slavery Happen? Religious Freedom 
Helped it Stay Hidden, NEWS & OBSERVER (Feb. 08, 2018), 
https://www.newsobserver.com/news/local/article199116809.html. 
109 Alexandra Stein, Keith Raniere Nxivm Trial: Why It's So Hard to Stop a Cult, BBC 
NEWS (June 20, 2019), https://www.bbc.com/news/world-48635278. 
110 Sharon Thorne, Cult of Personality, FORBES (Oct. 12, 2003), 
https://www.forbes.com/forbes/2003/1013/088.html?sh=5bfc25361853. 
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following the Headley district court approach will have 
devastating impacts for both victims and survivors of human 
trafficking. 
 

IV. INTERPRETIVE ALTERNATIVES TO AVOID THE       

TRAPPINGS OF THE MINISTERIAL EXCEPTION 

 As suggested above, optimally the Supreme Court should 
adopt the approach emerging in the Second Circuit through the 
Eastern District of New York and limit the ministerial exception 
so that TVPA cases fall outside of its reach. This blanket 
restriction on the ministerial exception’s scope would properly 
align with the relevant jurisprudence and avoid dangerous 
practical ramifications. However, if the Court is unwilling to 
eliminate the ministerial exception in human trafficking cases 
altogether, it can still embrace numerous interpretive alternatives 
that will attain similar outcomes while providing greater 
deference to First Amendment concerns. This section will 
discuss four of these alternatives––three of which can be readily 
embraced and one of which has already been discussed in the 
literature, but warrants caution. 

A. First Alternative – Constrain the Ministerial Exception to 
Employment Decisions Based on Doctrinal Issues  

The scope of the First Amendment’s religious protections 
is generally limited to issues that directly infringe on religion, as 
opposed to providing freedom from regulation altogether. 111 
Compared to other First Amendment doctrines, the ministerial 
exception has uniquely outgrown the confines of the First 
Amendment. Even in the landmark Burwell v. Hobby Lobby112 case 
that is recognized as having widely expanded religious 
protections, the Supreme Court only exempted Hobby Lobby 
from following the Food and Drug Administration’s contraceptive 
mandate in its health insurance plan and did not exclude Hobby 
Lobby Stores from FDA regulation as a whole.113 Yet this typical 

                                                
111 Emp. Div., Dep't of Human Res. of Oregon v. Smith, 494 U.S. 872, 879 (1990). 
112 573 U.S. 682 (2014). 
113 Id. at 692. Even though Burwell v. Hobby Lobby Stores, Inc. dealt with religious 
freedom under the Religious Freedom Restoration Act, as opposed to directly under 
the First Amendment, this comparison is helpful to understand the treatment of 
religious liberties. 
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approach to safeguarding First Amendment protections has not 
been paralleled with ministerial exception pleadings. Instead of 
restricting the ministerial exception to cases involving specific, 
actual doctrinal entanglement, courts adopted a broader 
interpretation that places all employment-related decisions under 
the scope of the First Amendment.114 To restrain the reach of the 
ministerial exception, courts could use the same approach 
employed in other First Amendment areas by first determining 
whether the facts underlying a dispute are based in doctrine, and 
only then applying the ministerial exception as a jurisdictional 
bar. 

 
Currently, the ministerial exception is not restricted to 

cases related to religious doctrine. For example, in Our Lady of 
Guadalupe School v. Morrissey-Berru,115 the Supreme Court applied 
the ministerial exception to the firing of a teacher at a religious 
school who had requested medical leave for breast cancer 
treatment.116 The school explained that they fired the teacher for 
“poor performance--namely, a failure to observe the planned 
curriculum and keep an orderly classroom.”117 The dismissal was 
not attributed to any doctrinally-related issues, yet the ministerial 
exception still barred the suit from moving forward.118 This type 
of decision-making would be the equivalent of courts allowing 
Hobby Lobby Stores to claim that its religious views impact 
healthcare decisions, and therefore no regulation whatsoever of 
employee health care plans would be permitted. Following the 
logic of the ministerial exception, any court’s analysis to 
determine whether a particular aspect of a health plan had any 
connection to the organization’s religious doctrine would 
therefore be forbidden and deemed “excessive entanglement.” 

 
The ministerial exception has grown to essentially protect 

all hiring and firing decisions. It provides religious organizations 
with full discretion over the treatment of its employees under the 
rationale that religions should be able to choose their 

                                                
114 See, e.g., E.E.O.C. v. Roman Catholic Diocese, 48 F. Supp. 2d 505, 515 (E.D.N.C. 
1999), aff'd, 213 F.3d 795 (4th Cir. 2000); Duquesne Univ. of the Holy Spirit v. Nat'l 
Labor Relations Bd., 947 F.3d 824, 834 (D.C. Cir. 2020); Cmty. Econ. Dev., Inc. v. 
Cote, No. TTD CV 07-5001261-S, 2008 WL 5481209, at *6 (Conn. Super. Ct. Dec. 
1, 2008). 
115 140 S. Ct. 2049 (2020). 
116 Id. at 2059. 
117 Id. 
118 Id. 
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proselytizers.119 Several lower courts have applied the ministerial 
exception as a jurisdictional bar to employment suits involving 
religious organizations, regardless of whether any connection 
between religious doctrine and the contested employment 
decision existed. 120  While some employment decisions are 
directly related to religious doctrine––such as the Catholic 
Church requiring priests to be male––others, such as decisions 
based on an individual’s race, age, or disability status, as well as 
those based on poor workplace performance, may have nothing 
to do with a religion’s doctrine. Even so, the ministerial 
exception affords all cases the same broad protection. This 
expansion of the ministerial exception goes beyond what is 
necessary and effectively exempts religious organizations from 
all employment laws.121 

 
Courts can limit this free pass by requiring religious 

organizations that plead the ministerial exception to have a 
doctrinal reason behind contested employment decisions. A 
religious organization that provides a good-faith doctrinal 
rationale for its decision would be afforded the full ministerial 
exception, while those that cannot would be subject to the same 
rules and regulations as other employers. Deference could still be 
afforded to a religious organization’s own interpretations of 
doctrine, but the ministerial exception would no longer affect 
matters where it ought not be applied. For example, traditional 
wage and hour disputes would not fall under the ministerial 
exception insofar as religious doctrine does not establish a 
minimum wage or regulate overtime. Importantly, the First 

                                                
119 See, e.g., Hosanna-Tabor Evangelical Lutheran Church and Sch. v. E.E.O.C., 565 
U.S. 171, 196 (2012) (barring employment discrimination suits by a minister 
challenging her court’s decision to fire her); Lee v. Sixth Mount Zion Baptist Church 
of Pittsburgh, 903 F.3d 113, 121 (3d Cir. 2018) (applying the ministerial exception to 
employment contract disputes); Rweyemamu v. Cote, 520 F.3d 198, 209 (2d Cir. 
2008) (applying the ministerial exception to bar a Title VII claim due to 
“impermissible entanglement”); Werft v. Desert Sw. Annual Conference of United 
Methodist Church, 377 F.3d 1099, 1102–03 (9th Cir. 2004) (applying the ministerial 
exception to a disability discrimination suit brought by a minister who was “forced to 
resign” because of the Church’s refusal to make reasonable accommodations). 
120 See, e.g., Combs v. Central Tex. Annual Conference, 173 F.3d 343, 345–50 (C.A.5 
1999); E.E.O.C. v. Roman Catholic Diocese, 213 F.3d 795, 800–01 (C.A. 4th 2000); 
Natal v. Christian & Missionary All., 878 F.2d 1575, 1578 (1st Cir. 1989); Petruska 
v. Gannon Univ., 462 F.3d 294, 303–07 (C.A.3 2006); Rweyemamu, 520 F.3d at 204–
09. 
121 See Lee, 903 F.3d at 122 (“[W]e are not aware of any court that has ruled on the 
merits (i.e., not applied the ministerial exception) of a breach of contract claim 
alleging wrongful termination of a religious leader by a religious institution.”). 
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Amendment does not prohibit all religious entanglement, but 
only excessive entanglement. 122  The initial determination of 
whether a decision is based on doctrine would not constitute the 
level of entanglement frowned-upon in our legal system, since an 
organization unable to provide a doctrinal reason for its decision 
would not suffer any doctrinal incursions by further judicial 
analysis.123 

 
This approach would allow TVPA cases to move forward 

because human trafficking is not a permitted religious practice, 
regardless of doctrine. Religious organizations would not be able 
to benefit from the ministerial exception in trafficking lawsuits 
because “the standards that govern what constitutes trafficking 
and forced labor do not depend on the interpretation of religious 
doctrine.”124 This method would also avoid excessive religious 
entanglement because human trafficking is analyzed entirely 
through a secular framework. 

 
At its core, the ministerial exception is about providing 

religious organizations with the freedom to make their own 
doctrinal decisions without judicial interference. Requiring an 
organization to state a piece of doctrine justifying a disputed 
employment decision would protect First Amendment interests 
while avoiding the pitfalls of an overly broad ministerial 
exception. 

B. Second Alternative – Raise the Standard for Determining which 
Employees are Covered by the Ministerial Exception   

 In Our Lady of Guadalupe, the Supreme Court 
reinterpreted its previous standards for determining which 
employees were covered for the purposes of the ministerial 
exception. Prior to this decision, courts had adopted the four-
factor test established in Hosanna-Tabor to determine when the 

                                                
122 Walz v. Tax Comm'n of City of New York, 397 U.S. 664, 670 (1970). 
123 See First Amendment - Ministerial Exception - Ninth Circuit Avoids Constitutional 
Question, Holding That Ministers did not State a Claim That Church of Scientology Violated 
Trafficking Victims Protection Act - Headley v. Church of Scientology Int'l, 687 F. 3d, 
126 HARV. L. REV. 2121, 2123 (2013) (explaining that the Headley court could have 
“emphasized that the Establishment Clause prohibits only excessive entanglement” to 
resolve the case in a narrower manner).  
124 Shukla v. Sharma, No. 07 CV 2972 (CBA), 2009 WL 10690810, at *7 (E.D.N.Y. 
Aug. 21, 2009), report and recommendation adopted, No. 07-CV-2972 (CBA), 2009 WL 
3151109 (E.D.N.Y. Sept. 29, 2009). 
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exception applied.125  In Our Lady of Guadalupe, however, the 
Supreme Court rejected a strict factor-based approach and 
instead determined that “[w]hat matters, at bottom, is what an 
employee does.”126 This functional approach had the potential to 
limit the ministerial exception by applying it only to individuals 
highly ranked within religious organizations. Unfortunately, 
however, Our Lady of Guadalupe permits religious organizations 
to decide for themselves which employees conduct essential 
functions, and, therefore, should be covered by the ministerial 
exception.127  Given the powerful operation of the ministerial 
exception at the summary judgment level, the effect of this 
decision is to “allow[] employers to decide for themselves 
whether discrimination is actionable.”128 With such unchecked 
discretion, no organization would choose to subject itself to 
judicial scrutiny, and the ministerial exception effectively serves 
as a complete civil liability shield. This broad interpretation 
allows even employees who are not members of the same 
religion as the organization to fall under the ministerial 
exception’s reach.129 
 
 Instead of bestowing religious organizations with such 
broad discretion, courts could engage in a more substantive 
analysis to determine whether an individual performs functions 
that are indeed crucial to the ministerial functioning of a religious 
organization. As Justice Sotomayor explains in her dissent, 
“[a]lthough certain religious functions may be important to a 
church, a person’s performance of some of those functions does 
not mechanically trigger a categorical exemption from generally 
applicable antidiscrimination laws.”130  It is the courts’ job to 
make these determinations. 
 

                                                
125 Hosanna-Tabor looked at the following four factors to determine whether an 
employee was covered by the ministerial exception: 1) whether the minister was 
bestowed with formal religious title, 2) whether the title reflected training and 
ministerial substance, 3) whether the employee embraced the title and held 
themselves out as a minister, and 4) whether the employee’s job included important 
religious functions. Hosanna-Tabor Evangelical Lutheran Church & Sch. v. 
E.E.O.C., 565 U.S. 171, 191–92 (2012). 
126 Our Lady of Guadalupe Sch. v. Morrissey-Berru, 140 S. Ct. 2049, 2059 (2020).  
127 Id. at 2070 (Thomas, J., concurring) (“What qualifies as ‘ministerial’ is an 
inherently theological question, and thus one that cannot be resolved by civil courts 
through legal analysis.”). 
128 Id. at 2076 (Sotomayor, J., dissenting). 
129 Id.  
130 Id.  
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By engaging in this low level of substantive analysis and 
sacrificing a fraction of the vast protections currently afforded to 
religious entities, courts—not self-interested religious 
organizations—would determine whether an employee ought to 
be covered by the ministerial exception. Courts would consider 
someone’s role within the organization to decide whether they 
fall within the ministerial exception’s original intent. After 
conducting this preliminary finding, if an employee is deemed to 
be a proselytizing ‘minister,’ courts could continue to apply the 
ministerial exception as a bar to an employee’s claims. However, 
if the employee is not deemed to be truly performing a crucial 
religious function, courts would engage in the same analysis 
afforded in other employment settings and provide each side 
with the requisite due process as the case moves forward. 

 
Refusal to apply the ministerial exception to certain 

employees would not automatically necessitate a negative 
finding against the religious organization. Indeed, at this point, 
religious organizations would be in the same position as other 
employers facing comparable suits, and courts would proceed by 
engaging in the merits of the case. If needed to account for an 
organization’s religious doctrine and purpose, religious entities 
could be allowed to introduce doctrinal arguments for their 
employment decisions that would be unavailable to secular 
employers. Such a judicial investigation does not improperly 
infringe on First Amendment protections, for if this were the 
case, religious organizations would be entirely immune from 
laws. 131  In affording special protections for religious 
organizations, we must remember that a religious mission does 
not negate an organization’s status as an employer and must not 
exempt it from all labor-related regulations. 

C. Third Alternative – Give Force to the “Outward Physical Acts” 
Distinction 

 The Supreme Court first considered the ministerial 
exception in Hosanna-Tabor, where it established a key 
distinction that could be better developed to properly restrict the 

                                                
131 C.f. Bob Jones Uni. v. United States, 461 U.S. 574, 593 (1983) (holding that the 
First Amendment did not prohibit the Internal Revenue Service’s revocation of a 
religious university’s tax exempt status in response to the university engaging in 
racial discrimination, which was found to be contrary to a “fundamental national 
public policy”).  
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ministerial exception’s scope. 132  Ministerial exception 
jurisprudence has not yet delved into Hosanna-Tabor’s exclusion 
of outward physical acts from the ministerial exception’s reach. 
“The Court in Hosanna-Tabor expressly 
distinguished ‘government regulation of only outward physical 
acts’––which it found to be permissible––from 
impermissible ‘government interference with an internal church 
decision that affects the faith and mission of the church 
itself.’”133 Developing this distinction between the permissible 
regulation of outward physical acts and the impermissible 
regulation of internal church decisions could help restrain the 
scope of the ministerial exception. 
 
 The Hosanna-Tabor court created the outward physical act 
caveat to distinguish between the present case involving teachers 
at a religious school and Employment Division, Department of 
Human Resources of Oregon v. Smith.134 In Smith, the court upheld 
Oregon’s prohibition on peyote use, regardless of its effect on 
religious practice. 135  The Hosanna-Tabor Court set up a 
distinction based not on the regulatory laws being enforced, but 
on the effect of their enforcement. The Court explains that while 
the Americans with Disabilities Act’s prohibition on retaliation 
and Oregon’s prohibition on peyote use are both “valid and 
neutral law[s] of general applicability,” the effect of the laws 
differ since “a church’s selection of its ministers is unlike an 
individual’s ingestion of peyote.” 136  The Court continues 
drawing out the contrasting nature of these cases, stating that 
“Smith involved government regulation of only outward physical 
acts. The present case, in contrast, concerns government 
interference with an internal church decision that affects the faith 
and mission of the church itself.”137 

                                                
132 Hosanna-Tabor Evangelical Lutheran Church & Sch. v. E.E.O.C., 565 U.S. 171, 
195 (2012). 
133 United States v. Thompson, 896 F.3d 155, 166 (2d Cir. 2018), cert. denied, 139 S. 
Ct. 2715 (2019) (citing Hosanna-Tabor, 565 U.S. at 190). 
134 494 U.S. 872 (1990). 
135 Since Hosanna-Tabor, Smith has been superseded by the Religious Freedom 
Restoration Act of 1993 [hereinafter RFRA]. 42 U.S.C. § 2000bb et seq. (2018). 
RFRA was enacted “to provide greater protection for religious exercise than is 
available under the First Amendment.” Holt v. Hobbs, 574 U.S. 352, 357 (2015). 
Nonetheless, the history of Smith does not negate Hosanna-Tabor’s built-in distinction 
of outward physical acts and interference with internal church decisions. 
136 Hosanna-Tabor, 565 U.S. 171 at 190. 
137 Id. 
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 This distinction between outward acts and internal 
decisions could be explored further and applied to involuntary 
servitude cases. The line is tricky, but it can be drawn. Hosanna-
Tabor dealt with an individual being removed from the religious 
hierarchy and excused from their ministerial duties, which 
would qualify as an internal decision.138 This type of decision is 
fundamentally what the ministerial exception was designed to 
protect from government interference. In contrast, involuntary 
servitude cases are not based on shifting roles within a religious 
organization, but are instead premised on non-consensual forced 
labor, which has a definitively outward effect. Forcing an 
unwilling individual to labor is an act that has an external effect 
extending well beyond the religious organization’s internal 
management. 

D. Fourth Alternative – Apply the “Harm Principle” when 
Analyzing the Ministerial Exception 

The ministerial exception could be constrained by 
imposing an internal balancing test that operates within the 
limits of the First Amendment. Molly Gerratt advocates for 
employing the “harm principle” in the ministerial exception 
analysis.139 The “harm principle” in this context would balance 
the religious conduct that would otherwise be protected under 
the First Amendment against the harm that it imposes on 
individuals.140 

 
Applied to the ministerial exception, the harm principle 

would have courts determine “whether a state’s interest in 
employment regulation laws is ‘compelling’ and whether that 
state interest outweighs a religious institution’s free exercise 
rights.” 141  Under this framework, anti-trafficking protections 
contained within the Thirteenth Amendment would not be 

                                                
138 Id. at 171. 
139 Molly A. Gerratt, Closing a Loophole: Headley v. Church of Scientology International as 
an Argument for Placing Limits on the Ministerial Exception from Clergy Disputes, 85 S. 
CAL. L. REV. 141, 142 (2011). 
140 Id. at 177. The harm principle traces back to the early foundations of American 
laws and early political philosophers such as John Locke and John Stuart Mill and 
can be identified throughout American jurisprudence. Marci A. Hamilton, Religious 
Institutions, the No-Harm Doctrine, and the Public Good, 2004 BYU L. REV. 1099, 1116 
(2004) (referring to the “harm principle” as the “no-harm principle”); see, e.g., 
Reynolds v. United States, 98 U.S. 145, 166 (1878); Prince v. Massachusetts, 321 
U.S. 158 (1944); Emp. Div. v. Smith, 494 U.S. 872, 890 (1990); Com. v. Bonadio, 
415 A.2d 47, 50 (Pa. 1980). 
141 Gerratt, supra note 139, at 182.  
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maintained per se but would likely be permitted to move forward 
after courts made their own analyses of whether the alleged 
harms are sufficiently serious to warrant some infringement 
upon the First Amendment. In all likelihood, human trafficking 
would constitute a severe enough harm to circumvent religious 
protections provided by the ministerial exception. 

 
The “harm principle” would still afford significant room 

for court interpretation and would require courts to engage in 
individualized analyses based on the facts of the cases before 
them. With this broad discretion for court enforcement and 
application, the harm principle could severely constrain the 
ministerial exception in a multitude of scenarios––not just those 
involving human trafficking. 

 
There are, however, substantial risks to this approach. 

The harm principle could easily be interpreted to prioritize the 
harms that religious organizations may face without their 
expansive First Amendment protections and serve to continue 
the expansion of religious protections at the expense of 
individual rights. The major drawback of the harm principle 
resides in its broad definition of “harm,” which can be easily co-
opted and would lead to unintended consequences. Concepts 
such as “psychic harm” and “communal harm” may ultimately 
restrict liberties and affect other politically salient issues such as 
LGBT rights and abortion access.142 While the harm principle 
could restrict religious protections granted via the ministerial 
exception and safeguard Thirteenth Amendment rights, it could 
also have the opposite effect. Given the broadness of already-
existing religious protections, and the large space afforded for 
religious considerations, this Article does not advocate for the 
use of the harm principle to mitigate the reach of the ministerial 
exception.  
 

CONCLUSION 

 The ministerial exception exists to protect religious 
organizations from the type of government interference that 
would prevent the fulfillment of religious missions. It does not 
exist to exempt religious organizations from all laws and 

                                                
142 See, e.g., Steven D. Smith, Is the Harm Principle Illiberal?, 51 AM. J. JURIS. 1, 1 
(2006). 
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regulations, and it certainly does not exist to give religious 
organizations a free pass to traffic their employees. The 
Trafficking Victims Protection Act is a vital piece of legislation 
that provides survivors of human trafficking with civil remedies 
against the infringement of their constitutional Thirteenth 
Amendment rights. The First Amendment’s Free Exercise and 
Establishment clauses must not be interpreted to vanquish 
Thirteenth Amendment protections. Such an approach would be 
counter to public policy and to the original intent and mission of 
the Thirteenth Amendment, which deliberately did not carve out 
an exemption for religious organizations. 
 

Permitting the use of the ministerial exception as a 
defense to TVPA cases is improper from both legal and 
normative perspectives. Human trafficking in religious 
organizations is an unfortunately common occurrence, and 
religious traffickers must not be excused solely by virtue of their 
religious status. Courts handling TVPA cases should not permit 
the use of the ministerial exception as a jurisdictional bar given 
the unique legal status that human trafficking has in American 
law. The Thirteenth Amendment must not be reduced to simply 
another manifestation of labor laws that fall subservient to broad 
religious freedoms in the United States and must instead be 
upheld as constitutionally vital and crucial to the fight against 
human trafficking.  



REGULATE ME ONLINE? REGULATE ME NOT?: A FORUM-
BASED ANALYSIS EXAMINING THE GOVERNMENT’S ABILITY 

TO REGULATE CONSTITUENTS ONLINE  
 

Sterling Gutierrez* 

 

Over the past decade, local governments and 
municipalities have begun to create policies governing their 
constituents’ actions on government-managed social media 
profile pages.1 Is this sort of regulation a violation of our First 
Amendment rights? While authors have examined various 
interconnections of social media sites and First Amendment 
jurisprudence,2 this Note will explore and argue that 
government-managed social media pages that incorporate 
content-moderation policies should generally be labeled public 
fora created by government designation; to put it another way, 
these fora have been opened by the government for the sole 
purpose of allowing specifically regulated communication to 
occur between the government officials regulating that account 
and their constituents. As social media accounts can constitute 
different features or parts of the specific medium that make up 
that social media platform,3 not all of these features fall within 
the forum label of a designated public forum. Therefore, some 
social media features will not be found to be a designated public 
                                                             
* Special thanks to Rick Su, Professor of Law at the University of North Carolina 
School of Law, for his comments and suggestions. 
1 See Social Media Comments Policy, LOUDOUN CNTY. VA., 
https://www.loudoun.gov/2779/Social-Media-Comments-Policy (last visited Nov. 
28, 2020); see also Fairfax County Social Media Policy & Guidelines for Official Accounts, 
FAIRFAX CTY. VA. (May 2015), 
https://www.fairfaxcounty.gov/publicaffairs/sites/publicaffairs/files/assets/docum
ents/fairfax-county-social-media-policy.pdf; Public Social Media Comments Policy, 
GREENSBORO N.C., https://www.greensboro-nc.gov/government/city-
news/official-social-media-sites/public-social-media-comments-policy (last visited 
Nov. 28, 2020); Social Media Comments Policy, BURLINGTON N.C., 
https://www.burlingtonnc.gov/1181/Social-Media-Comments-Policy (last visited 
Nov. 28, 2020); Social Media Center, CHARLOTTE N.C., 
https://charlottenc.gov/newsroom/Pages/SocialMediaCenter.aspx (last visited 
Nov. 28, 2020). 
2 See generally Lisa A. Anderson, The First Amendment and Local Government Use of 
Social Media, 99-JUL MICH. B.J. 30 (2020) (commenting on local government use of 
social media policies); Kathleen McGarvey Hidy, Social Media Use and Viewpoint 
Discrimination: A First Amendment Judicial Tightrope Walk with Rights and Risks Hanging 
in the Balance, 102 MARQ. L. REV. 1045 (2019) (analyzing the risks posed by judicial 
reaction to a rights-centric approach to viewpoint discrimination claims); Nick 
Reade, Is There a Right to Tweet at Your President?, 88 FORDHAM L. REV. 1473 (2020) 
(arguing that court rulings have unconstitutionally compelled the speech of social 
media companies, resulting in far-reaching ramifications). 
3 For example, Facebook is a social media platform that contains different features 
(or parts), such as the News Feed, the Timeline, the user’s inbox, and more that all 
constitute the specific medium that make up Facebook. 
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forum; instead, they may be found to be traditional public fora, 
while hopefully none will be found to be nonpublic fora. With 
this context, these social media features may be found to be 
covered by the open meeting label, or successfully regulated by 
government speech or proprietary powers. Government speech, 
proprietary powers, and open meeting labels have been held by 
the Supreme Court to be within the powers of the government to 
regulate through content-based restrictions.4 For government 
speech, no forum analysis is necessary and no First Amendment 
violation will occur under this designation; however, for the 
open meeting label, content-neutral restrictions need to be found 
reasonable as to time, place, and manner, and content-based 
restrictions must be attributable to a compelling government 
interest; finally, the proprietary powers doctrine requires that 
restrictions for nonpublic fora are shown to be reasonable and 
without viewpoint discrimination.5 

 
 When determining the constitutionality of regulations 

that create speech restrictions, the Supreme Court has pointedly 
focused its First Amendment decisions mainly upon the content 
of the regulated speech.6 Given how the Court targets the content 
of the regulated speech, as opposed to the content-based speech 
regulation, it is important to understand the broader picture by 
which the Court has defined and analyzed fora. The Court has 
used three major fora to encompass the spectrum of 
constitutional protection for expressive activity: (1) traditional 
public fora, (2) public fora created by government designation, 
and (3) nonpublic fora.7 

 
Generally, the Supreme Court has “rejected the view that 

traditional public forum status extends beyond its historic 
confines” of streets, sidewalks, and parks.8 The Court has never 
precisely stated what those confines are as there is no working 
definition for the terms “street,” “sidewalk,” or “park.”9 The 
Court has also never strictly adhered to limiting the traditional 

                                                             
4 See discussion infra Parts I.A, I.B, I.C. 
5 See discussion infra Parts I.A, I.B, I.C. 
6 See, e.g., Perry Educ. Ass’n v. Perry Local Educators’ Ass’n, 460 U.S. 37, 45 (1983) 
(stating how “content-based” regulations can restrict speech either on the basis of its 
subject matter or on the basis of its viewpoint). 
7 Id. at 45–6. 
8 Arkansas Educ. Television Com’n v. Forbes, 523 U.S. 666, 678 (1998). 
9 See Cornelius v. NAACP Legal Def. & Educ. Fund, Inc., 473 U.S. 788, 800 (1985) 
(stating how the principal purpose of traditional public fora is the free exchange of 
ideas, without clarifying the boundaries).  
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public forum category to these three historic confines.10 While 
the Court has shown flexibility in its application of the public 
forum analysis when comparing different public fora to streets, 
sidewalks, and parks, it appears reluctant to expand the historical 
confines to include the web pages of a government-managed 
social media-based forum. 

 
Beyond this, the Supreme Court has also recognized that 

the government can open non-traditional spaces for use as a 
public forum, labeling them as “designated public fora” and 
often calling them “limited public fora.”11 The Court has held 
that the government creates this public forum “only by 
intentionally opening a nontraditional forum for public 
discourse.”12 The Court “look[s] to the policy and practice of the 
government to ascertain whether it intended to designate a place 
not traditionally open to assembly and debate as a public 
forum.”13 For example, in International Society for Krishna 
Consciousness, Inc. v. Lee¸14 the Court determined that airports are 
not used for the “free exchange of ideas” and, thus, would fail to 
be found a public forum after analysis.15 However, in Southeastern 
Promotions, Ltd. v. Conrad,16 the Court determined that the 
Memorial Auditorium was a “public forum[] designed for and 
dedicated to expressive activities,”17 and found the city’s refusal 
to permit use of its auditorium for the “Hair” musical to be a 
constitutional violation.18 

 
For the third group, the Court has held that “[i]mplicit in 

the concept of the nonpublic forum is the right to make 
distinctions in access on the basis of subject matter and speaker 
identity.”19 In some cases, the Court has indicated that all 
government properties not contained within the spectrum of 
traditional public fora and public fora intentionally opened by 
the government are nonpublic fora.20 Yet, a resounding 
                                                             
10 See Heffron v. Int’l Soc’y for Krishna Consciousness, Inc., 452 U.S. 640, 655 
(1981) (finding a state fair to be a public forum); Edwards v. South Carolina, 372 
U.S. 229, 235 (1963) (finding the grounds of a state capitol to be a traditional public 
forum). 
11 Warren v. Fairfax Cnty, 196 F.3d 186, 193 (4th Cir. 1999). 
12 Cornelius, 473 U.S. 788, 802 (1985). 
13 Id. 
14 505 U.S. 672 (1992). 
15 Id. at 685. 
16 420 U.S. 546 (1975). 
17 Id. at 555. 
18 Id. at 562. 
19 Perry Educ. Ass’n v. Perry Local Educators Ass’n, 460 U.S. 37, 49 (1983). 
20 See Krishna Consciousness, 505 U.S. at 680. 
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characteristic that is assumed—time and again—in all Court 
cases addressing nonpublic fora is that “opening the nonpublic 
forum to expressive conduct will somehow interfere with the 
objective use and purpose to which the property has been 
dedicated.”21 

 
When it comes to government regulation of social media 

comments on the Internet, the Supreme Court has yet to address 
how it would analyze and define government-based Internet 
policies and practices, as this is a relatively new and open issue. 
However, courts have begun to analyze whether local 
governments and municipalities have violated the First 
Amendment through their creation of “social media 
commenting policies” by looking at whether such a forum 
should be defined as: (1) government speech; (2) a proprietary 
power; or (3) an open meeting of the local government or 
municipality.22 

 
In Part One, this Note looks to explore these three 

avenues and their inter-relation to the three fora—traditional, 
nonpublic, and government designated—the Supreme Court has 
used to encompass the spectrum of constitutional protection for 
expressive activity. In Part Two, this Note will look to simulate 
how the Supreme Court could potentially come out on the issue 
of government-based policy regulation of the Internet, 
specifically targeting regulation of social media comments 
occurring in many local governments and municipalities today. 
Finally, in Part Three, this Note will explore future implications 
of a Supreme Court decision on this issue and the trickle effect—
such as the government being able to regulate your speech on the 
Internet—that could occur regarding one’s First Amendment 
rights. 

 
 

                                                             
21 Warren v. Fairfax Cnty, 196 F.3d 186, 193 (4th Cir. 1999). See, e.g., Arkansas 
Educ. Television Com’n v. Forbes, 523 U.S. 666, 676 (1998); Krishna Consciousness, 
505 U.S. at 681; Cornelius v. NCAAP Legal Def. & Educ. Fund, Inc., 473 U.S. 788, 
800 (1985); Greer v. Spock, 424 U.S. 828, 838 (1976); Adderley v. Florida, 358 U.S. 
39, 47–48 (1966). 
22 See, e.g., Walker v. Div. Sons of Confederate Veterans, Inc., 576 U.S. 200 (2015) 
(regarding government speech); Garlock v. Wake County Bd. Of Educ., 211 N.C. 
App. 200 (2011) (regarding open meetings); Pleasant Grove City v. Summum, 555 
U.S. 460 (regarding a local municipalities exercise of its proprietary powers). 
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I. FREEDOM TO COMMENT OR FREEDOM TO BE REGULATED 

A. Government Speech 

 When it comes to how limited public fora have been 
analyzed under the First Amendment, there are two common 
levels of analysis. First, the “internal standard”23 has been used 
“[i]f the government excludes a speaker who falls within the class 
to which a designated [limited] public forum is made generally 
available.”24 In this case, the limited public forum is treated as a 
traditional public forum for analysis purposes.25 Second, the 
“external standard”26 restricts the “government’s ability to 
designate the class for whose especial benefit the forum has been 
opened.”27 All the Supreme Court has stated regarding these 
limitations is that “entities of a ‘similar character’ to those 
allowed access may not be excluded.”28 Thus the “selection of a 
class by the government must only be viewpoint neutral and 
reasonable in light of the objective purposes served by the 
forum.”29 
 

In Walker v. Texas Division, Sons of Confederate Veterans, 
Inc,30 the Court analyzed whether Texas specialty license plate 
designs were government speech, where a nonprofit 
organization was requesting a specialty license plate featuring a 
Confederate battle flag.31 The Court concluded that government 
speech was at issue by relying on the precedent set in Pleasant 
Grove City v. Summum.32 Historically, Texas, among other states, 
has used license plates to convey government speech such as 
“slogans urging action, promoting tourism, and touting local 
industries.”33 Additionally, “Texas license plate designs ‘are 

                                                             
23 Warren, 196 F.3d at 193. 
24 Id. (quoting Arkansas Educ. Television Com’n, 523 U.S. at 676). 
25 Id. 
26 Id. at 194. 
27 Id. 
28 Id. (citing Perry Educ. Ass’n v. Perry Local Educators’ Ass’n, 460 U.S. 37, 48 
(1999)). 
29 Id.; see also Cornelius v. NAACP Legal Def. & Educ. Fund, Inc., 473 U.S. 788, 
825–27 (1985). In Cornelius, Justice Blackmun opines that a limited public forum, in 
this case, becomes analytically indistinct from a nonpublic forum. Cornelius, 473 U.S. 
at 825–27. 
30 576 U.S. 200 (2015). 
31 Id. at 200. 
32 Id. at 201. For a discussion of the facts, holding, and reasoning of Summum, see 
infra Section I.B. 
33 Walker, 576 U.S. at 201. 
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often closely identified in the public mind with the [State].’”34 
The individual plates are “government article[s] serving the 
governmental purposes of vehicle registration and 
identification.”35 Texas owns all plate designs, requires every 
Texas vehicle owner to display the plates, and issues every Texas 
plate.36 Finally, “Texas maintains direct control over the 
messages conveyed on its specialty plates, by giving the Board 
final approval over each design.”37 Given all this, the Court 
determined that Texas’ specialty plates were similar enough to 
the monuments in Summum to call for the government speech 
label. The Court determined that the plates were not a nonpublic 
forum because the “government is . . . a proprietor, managing its 
internal operations.”38 The Court reasoned that a private party’s 
involvement in the plate approval had no determinative standing 
over the “governmental nature of the message” nor did it 
“transform the government’s role into that of a mere forum-
provider.”39 

 
 What Walker made clear is that the Court has “refused 
‘[t]o hold that the Government unconstitutionally discriminates 
on the basis of viewpoint when it chooses to fund a program 
dedicated to advance certain permissible goals, because the 
program in advancing those goals necessarily discourages 
alternative goals.’”40 Additionally, the Court clarified that 
“Texas’ specialty license plates are not a ‘traditional public 
forum.’”41 The Court also stated that “Texas’ policies and the 
nature of its license plates indicate that the State did not intend 
its specialty license plates to serve as either a designated public 
forum or a limited public forum.”42 
 

Yet, in a fiery dissenting opinion, Justice Alito wrote that 
the Court’s decision “categorizes private speech as government 
speech and thus strips it of all First Amendment protection.”43 
Alito argued that the majority’s reliance solely on the precedent 

                                                             
34 Id. (citing Pleasant Grove City v. Summum, 555 U.S. 460, 470 (2009)); see infra 
Section I.B for discussion of Summum. 
35 Walker, 576 U.S. at 201. 
36 Id. 
37 Id. 
38 Id. at 216 (citing Int’l Soc’y for Krishna Consciousness, Inc. v. Lee, 505 U.S. 672, 
678 (1992)). 
39 Id. at 217. 
40 Id. at 208 (citing Rust v. Sullivan, 500 U.S. 173, 194 (1991)). 
41 Id. at 215. 
42 Id. at 216. 
43 Id. at 221 (Alito, J., dissenting). 
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in Summum was a complete misunderstanding of that 
precedent.44 Given that the central issue in Summum was whether 
the municipal government had created a forum for private speech 
in the park by erecting a monument there, Alito distinguished the 
characteristics which rendered public monuments government 
speech in Summum from the present case involving Texas’ 
specialty plate program.45 He discussed how, historically, 
monuments have always served to express a government 
message; historically, landowners have never allowed third 
parties to use their property to permanently house monuments 
that do not convey the landowners’ wishes; and, spatially, parks 
can only accommodate a “limited number of permanent 
monuments” and thus serve a government purpose.46 Alito 
found the contrast between the history of public monuments and 
the Texas license plate program to be incredibly vast.47 

 
Ultimately, Alito found that this instance was not 

government speech but a government-designated public forum 
whereupon private parties exercised their right of First 
Amendment self-expression of speech that was being regulated 
by the Texas state government; concluding, he found that the 
forum analysis should have led to a discovery of unconstitutional 
content-based regulation of Texas citizens’ freedom of speech.48 

 
The contrast between the majority and dissent in Walker 

is important to note as this 2015 Supreme Court opinion sets the 
precedent whereupon a state or local government can 
theoretically call their regulation of citizens’ private purchases—
such as a license plate, an Internet domain name, a house, and 
so on—government speech, so long as: (1) these private 
purchases are regulated by a government agency; and (2) these 
purchases are generally viewable by some undisclosed number of 
government constituents over the course of a given period of 
time. This calls into question whether the government could 
integrate this “catch-all” approach on Internet-based 
government fora in the future and be given a favorable verdict by 
the Supreme Court against any First Amendment challenges. 

 

                                                             
44 Id. at 227. 
45 Id. at 229. 
46 Id. at 228–29. 
47 Id. at 230. 
48 Id. at 235–36. 
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Yet, the Supreme Court ruling in Walker came on a 5-4 
split decision.49 Since then, the Supreme Court has encountered 
major turnover: Justice Scalia passed away in 2016; Justice 
Kennedy retired in 2018; and Justice Ginsburg passed away in 
2020.50 These three justices were all replaced during Donald 
Trump’s sole presidential term: Justice Gorsuch joined in 2017; 
Justice Kavanaugh joined in 2018; and, most recently, Justice 
Barrett joined in 2020.51 Given the 5-4 split decision, this ruling 
could readily be overturned in the foreseeable future. Coming 
out the other way around—where forum analysis is conducted 
and finds a government-designated public forum, where 
heightened scrutiny is applied—there could be a finding that 
unconstitutional, content-based regulations were implemented 
by the government. To surmise, the present forum doctrine 
analysis, accounting for any implemented government speech 
defense, could soon be decided in the opposite direction. 
Therefore, the Walker decision highlights how uncertain the 
application of the forum doctrine and applicable forum defenses 
currently stand with the Internet—a relatively new and 
unexplored First Amendment forum––in mind. 

 
An important question to touch on is what can cause the 

Supreme Court to rule a space is a nonpublic versus public 
forum. In Lehman v. City of Shaker Heights,52 a candidate running 
for political office argued that his First Amendment rights were 
violated by the city’s refusal to allow him to post political ads on 
the city transit system.53 The Supreme Court plurality concluded 
that the city transit system was not a public forum that required 
it to accept payment and subsequently place Lehman’s political 
advertisement.54 Shaker Heights contracted with a third party to 
manage the advertising space on the city’s transit system.55 
Lehman applied for and was denied space for his political 
advertising, even though space was available.56 Some of the ads 
accepted around that same timeframe included “cigarette 
companies, banks, savings and loan associations, liquor 

                                                             
49 Id. at 203 (majority opinion, written by Breyer, J., and joined by Thomas, J., 
Ginsburg, J., Sotomayor, J., and Kagan, J.).    
50 See About the Court, SUPREME COURT OF THE UNITED STATES, 
https://www.supremecourt.gov/about/members_text.aspx (last visited Apr. 29, 
2021). 
51 Id.  
52 418 U.S. 298 (1974). 
53 Id. at 299–301. 
54 Id. at 304. 
55 Id. at 299. 
56 Id. at 300. 
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companies” and more.57 Yet, in the twenty-six years of 
operation, the City had never accepted a “political or public . . . 
advertis[ments] on its vehicles.”58 The plurality opinion found 
that the city’s transit system was a means of commerce for the 
city as opposed to an open space or meeting hall forum.59 Thus, 
the plurality concluded that “the managerial decision to limit car 
card space to innocuous and less controversial commercial and 
service oriented advertising” did not rise to a First Amendment 
violation.60 “The city consciously has limited access to its transit 
system advertising space” 61 without violating any constituents’ 
freedom of speech as the city was found to be a nonpublic forum 
subject to a lower level of scrutiny.62 Given the reasonableness of 
the content-based regulations of the ads allowed, the plurality 
opinion concluded that Lehman’s First Amendment rights were 
not violated without the city government explicitly raising the 
government speech argument, which it would have handily 
won.63 

 
However, in a dissenting opinion, Justice Brennan argued 

that the facts supported the creation of a public forum through 
which Lehman’s First Amendment rights were violated.64 This is 
because the city purposely opened the advertisement cards for 
“the dissemination of information and expression of ideas when 
it accepted and displayed commercial and public service 
advertisements on its rapid transit vehicles.”65 Justice Brennan 
highlights how the city discriminated among the forum’s users 
“solely on the basis of message content.”66 While reasonable 
time, place, and manner restricts are constitutional, the city—
according to Justice Brennan—attempted to justify this ban by 
arguing that political advertising in the transit cars is an 
inappropriate forum for expression and debate of that sort.67 The 
public forum doctrine required the Court to balance the 
competing interests of the government, the speaker, and the 
audience; given the balancing of competing interests, Justice 
Brennan found that the plurality improperly assessed the primary 

                                                             
57 Id. 
58 Id. at 300–01. 
59 Id. at 303. 
60 Id. at 304. 
61 Id. 
62 See R.A.V. v. St. Paul, 505 U.S. 377, 421–22 (1992). 
63 Lehman, 418 U.S. at 304. 
64 Id. at 310 (Brennan, J., dissenting). 
65 Id. 
66 Id. 
67 Id. at 311–12. 
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use of the city’s transit system and any disruption that could 
occur from free expression of the advertising card spaces.68 “By 
accepting commercial and public advertising, the city effectively 
waived any argument that advertising in the transit cars is 
incompatible with the rapid transit system’s primary function of 
providing transportation. A forum for communication was 
voluntarily established . . . .”69 Ultimately, Justice Brennan found 
a designated public forum was created and Lehman’s freedom of 
speech should be protected from “discrimination based solely 
upon subject matter or content.”70 Justice Brennan opined that 
“the [fact that the] discrimination is among entire classes of 
ideas, rather than among points of view within a particular class, 
does not render it any less odious.”71 Finally, Justice Brennan 
rejected the nonpublic forum argument raised by the plurality 
and city, as the endorsement of an opinion expressed in 
advertisement on public transit is not likely to be attributed to the 
local government in the same way as the opinions of a speaker 
in a public park are not likely to be attributed to the city 
administration.72 

 
The plurality opinion of Lehman showed that the 

Supreme Court found the city’s transit system to be a nonpublic 
forum subject to lower scrutiny and didn’t require the city to raise 
the government speech argument to justify its content-based 
speech restrictions. As the dissenting Justice Brennan aptly 
pointed out, a major purpose of the city’s transit system is the 
exchange of transit ad space for money; inherently, it follows that 
there should be heightened scrutiny under the forum analysis for 
the city to prove that they have a compelling government interest 
to regulate the ad space through content-based restrictions. There 
is no reason that the City of Shaker Heights should have been 
found by the plurality to be a nonpublic forum. The forum 
analysis should have concluded that this is a public forum, yet 
the city should have raised a government speech argument to 
avoid forum analysis and justify the city’s exclusion of content 
on a selective basis, as constituents would view the political ads 
as the government speaking—the reality is that Shaker Heights 
didn’t need to raise the government speech argument to target 
exclusion of a small minority of ads, as the Court improperly 

                                                             
68 Id. 
69 Id. at 314. 
70 Id. at 315. 
71 Id. at 316. 
72 Id. at 321. 
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labeled the transit system a nonpublic forum that justified the 
city’s content-based restrictions. Ultimately, Lehman highlights 
the fallibility of the Court’s forum analysis that resulted in a 
minimization of the constituents’ First Amendment protections, 
as nonpublic fora are subject to lower scrutiny. 

 
These implications directly apply to an Internet-based 

forum where the major purpose would be the dissemination of 
information, and any local or state government could 
strategically argue that they have restricted certain content-based 
page ads, as opposed to others, solely because they moderate that 
Internet page and do not want these ads to be misinterpreted as 
views of their own. In application, this would look something 
like a local government providing ad-rental space on its 
government-controlled page, hoping to promote local municipal 
businesses. The local government broadcasts the following 
constraints for its ad space: the business must be locally owned 
and operated; the business must agree to pay a monthly fee; and 
the business must subscribe to any government-based 
promotions developed to increase tourism. A locally owned and 
operated sex toy shop, Candy, is ready to agree to all these 
conditions. However, when Candy seeks to rent ad space on the 
local government’s online page, the government denies them 
that right, even with space available. In court, the local 
government raises the government speech defense to account for 
its desired content-based regulation of its government-controlled 
page. The local government argues that Candy would distort the 
image of the local community—one that is becoming 
increasingly more conservative and is populated by a majority 
Baptist community. Upon review, the court rules against the 
merits of the government’s argument that the ad space is a 
nonpublic forum, citing the facts as contra Lehman; as the local 
government successfully argued for the ad space to be seen as 
government speech, the court is precluded from conducting a 
forum analysis on this First Amendment issue. The court 
determined that the ad space is government speech given the 
potential for the government’s online viewership to incorrectly 
label this local community as a sex-positive municipality that 
desires more sex-centered culture to move there. However, the 
court opinion makes clear that the court would have found the 
ad space to be a nonpublic forum but for the government speech 
defense. While the Supreme Court decided Lehman in 1974, this 
opinion sets the precedent to allow a local or state government 
body to not have to worry about the Supreme Court’s stated 
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adherence in Perry73 that content-based restrictions must be 
supported by a compelling government interest, as the courts 
have shown that certain spaces can be questionably labeled 
nonpublic fora that have an easier time passing constitutional 
scrutiny. Overall, the distinction between a public and nonpublic 
forum seems unclear and subjective at times. 

 
What Walker directly highlights and Lehman indirectly 

highlights is that government speech arguments can be 
successfully raised (but don’t always need to be) in both public 
and nonpublic forum settings. Once the Supreme Court has 
decided that the speech “at issue” is government speech, there is 
no longer a burden on the government to prove the speech 
restrictions are content neutral. Applying this to government-
controlled social media pages, the issue to determine would be 
whether the Supreme Court would find the government exercises 
enough control as to not warrant a forum analysis—as 
government speech makes the forum analysis inapplicable. 
Walker displayed that the Texas government could successfully 
argue that government speech allowed them to regulate the 
creation of license plates through a third-party manager. Lehman 
showcased how the city government of Shaker Heights didn’t 
need to raise a government speech argument to successfully 
defend Shaker Heights’ regulation of the creation of ad-based 
content on their public transit system, as the public transit system 
was found to be a nonpublic forum. These Supreme Court cases 
give the pretense that government regulation of their 
constituents’ First Amendment rights extends beyond the 
government bodies themselves; at a minimum, this extension 
goes to all third-party systems that the government associates 
with—whether they must have a contractual relation with them 
is unclear. 

 
Therefore, it is very likely that the Supreme Court would 

hold that a government-controlled social media page—managed 
by a third party such as Facebook or Twitter—could successfully 
argue that government speech justifies their right to make 
content-based restriction on their forum page. For example, if a 
District Attorney’s (DA’s) government-controlled social media 
page decided to regulate some of its constituents’ comments—
such as those questioning the DA’s actions in relation to a rise in 
gang-related violence, during the DA’s term—the DA could 
                                                             
73 460 U.S. 37 (1983) (discussing how a content-based restriction must be shown to 
serve a compelling state interest to pass scrutiny).  
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claim a successful government speech defense that targets these 
comments. Essentially, the argued defense would show that the 
constituents’ comments are purporting to state the view of the 
DA as agreeing that gang-related violence has risen in the district 
during the past term—at least this is how the online viewership 
has been interpreting these comments. The government speech 
defense would allow the DA’s government-controlled social 
media page to successfully moderate such constituents’ 
comments through deletion, without being subjected to a First 
Amendment violation due to content-based discrimination. For, 
“the Government’s own speech . . . is exempt from First 
Amendment scrutiny.”74 

 
Of important note, the government speech defense 

becomes rather weak when trying to disentangle certain elements 
and aspects of a particular online platform.75 Essentially, this 
would create a scenario where the Supreme Court would need to 
mince out each separate element of the respective online 
platform to ensure that each element is given a separate and 
distinct forum analysis. Then it would be up to the government 
to elicit the government speech defense for each online 
platform’s element, as seen fit. This is highlighted most readily 
by the Court labeling the singular element-containing forum of a 
license plate on a car or the ad space on the body of a bus, as 
compared to the Court labeling the multifaceted, element-
containing forum of a social media platform. 

B. Proprietary Power 

In Adderley v. State of Florida,76 student demonstrators 
argued that their First Amendment rights were violated when 
they entered government-owned jail grounds to protest prior 
arrests and city segregation policies.77 The Court found that the 
demonstrators were arrested solely for being on “that part of the 
jail grounds reserved for jail uses [only].”78 The Court noted that 
historically, there was no evidence providing that “similarly 
large groups of the public [had] been permitted to gather on this 
[private] portion of the jail grounds for any purpose.”79 
Additionally, the Court noted that “[t]he [government], no less 
                                                             
74 Johanns v. Livestock Mktg. Assn., 544 U.S. 550, 553 (2005). 
75 See supra text accompanying note 3. 
76 385 U.S. 39 (1966). 
77 Id. at 40–41. 
78 Id. at 47. 
79 Id. (footnote omitted). 
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than a private owner of property, has power to preserve the 
property under its control for the use to which it is lawfully 
dedicated.”80 This emphasis of proprietary power highlighted 
how the land that is under the total control of the government 
may be used in any capacity that the government sees fit without 
being found unconstitutional under a plaintiff’s claim of First 
Amendment violations. 

 
 Yet, in a dissenting opinion, Justice Douglas believed 
history supported the jailhouse as being “an obvious center for 
protest,” likening it to other seats of government such as “an 
executive mansion, a legislative chamber, a courthouse, or the 
statehouse itself.”81 Looking toward evidence in the record, 
Justice Douglas found that the “jailhouse grounds were not 
marked with ‘No TRESPASSING!’ signs, nor [did the State] 
claim that the public was generally excluded from the 
grounds.”82 Justice Douglas also found any attempt to analogize 
the proprietary rights of the government to that of a private 
owner completely off-base: “say[ing] that a private owner could 
have done the same if the rally had taken place on private 
property is to speak of a different case [.]”83 
 
 While the majority of Adderley made it clear that a 
government’s proprietary powers will be respected and used 
when a forum analysis is conducted to analyze whether the 
public’s First Amendment rights have been violated, Justice 
Douglas’s dissenting opinion left open the door to question 
whether just because the government owns something, it can do 
whatever, whenever it wants, with no need to account for our 
First Amendment rights. In a hypothetical situation where a 
group of constituents claim that their First Amendment rights 
have been violated by not being allowed to state their objections 
openly, on social media, toward a public official that maintains 
a government-controlled social media account, the government 
would have trouble successfully arguing that the government is 
exercising its proprietary powers over that account. The 
government does not per se own the Internet; it could claim 
ownership to things such as domain names or URL addresses 
that lend themselves to this concept of a government’s 
proprietary power, but under the current jurisprudence of First 

                                                             
80 Id. 
81 Id. at 49 (Douglas, J., dissenting). 
82 Id. at 52. 
83 Id. 
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Amendment law, it is a relatively weak argument to make. A 
government body can clearly exercise a domain of ownership 
over sections of a jail—like the government did in Adderley—to 
control their constituents’ freedom of speech. However, at this 
point, the same cannot be said of a government-controlled social 
media page. 
 

The Supreme Court has ruled that the government can 
use proprietary powers to regulate constituents’ speech on the 
government’s property.84 However, it is important to understand 
the Supreme Court’s stance on whether the government can 
successfully use proprietary powers to discriminate against a 
third party’s ability to build structures on the government’s 
property when facially similar structures have already been 
erected by private parties. In Pleasant Grove City v. Summum,85 a 
religious organization argued that their freedom of speech was 
being violated when a government park—that previously erected 
another donated monument—declined to erect a monument 
desired by that organization.86 The Supreme Court held that the 
city government was within its proprietary powers to exercise its 
right to erect and deny whatever monuments it desired on its 
land.87 The public park in Pleasant Grove City had “15 
permanent displays, at least 11 of which were donated by private 
groups or individuals[,]” including a Ten Commandments 
monument.88 The City passed a resolution limiting monuments 
in the park to “those that ‘either (1) directly relate to the history 
of Pleasant Grove, or (2) were donated by groups with 
longstanding ties to the Pleasant Grove community.’”89 The City 
used this resolution as the basis for rejecting Summum’s requests 
for erecting a monument in the park.90 While the district court 
denied the respondents claim, the Tenth Circuit reversed on the 
basis that “public parks have traditionally been regarded as 
public for[a],” and the City needed a compelling justification that 
was narrowly tailored to accomplish its goal of differentiating 
between Summum’s requested monument and the others 
currently erected.91 The Supreme Court analyzed whether the 
petitioners were “engaging in their own expressive conduct” or 

                                                             
84 Adderley, 385 U.S. 39, 48 (1966). 
85 555 U.S. 460 (2009). 
86 Id. at 466. 
87 Id. at 464. 
88 Id. at 464–65. 
89 Id. at 465. 
90 Id. at 466. 
91 Id. 
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whether the petitioners were “providing a forum for private 
speech.”92 The Supreme Court has generally held that 
“[p]ermanent monuments displayed on public property typically 
[showcase the government’s use of proprietary powers]”93  
because the government can decide what will or will not be 
displayed to communicate a message on government property, 
without a constitutional violation. Analogizing how 
governments use monuments to communicate messages to the 
way “kings, emperors, and other rulers” have used monuments 
to communicate messages to their subjects, the Supreme Court 
strengthened its analysis by noting that monuments are erected 
with a designated purpose.94 Ultimately, property owners do not 
usually permit construction of monuments without rationally 
interpreting what message they will convey on the property 
owner’s behalf. As the Court observed, “[t]his is true whether the 
monument is located on private property or on public 
property[.]”95 

 
The Supreme Court’s opinion in Summum makes clear 

that the government has the right to control and regulate what 
can and cannot be placed on its property when such regulation 
is aimed at monitoring how the government’s constituents will 
perceive the message. This applies to land that has traditionally 
been regarded as public fora, such as state and local parks. 
Therefore, the Court held that the resolution of Pleasant Grove 
City was proper in that it aimed to condition an organization’s 
request of erecting monuments on whether it would tend to 
support the viewpoints that the local government desired to 
espouse. 

 
Both Adderley and Summum display that the Supreme 

Court allows the government to execute its proprietary powers 
in relation to both public and private government property, 
specifically regarding the affixation of any object on that 
property for a fixed or fluctuating time that will be perceived as 
the government’s own speech. To put it simply, if the 
government owns it, then the government can decide what can 
and will be put on its land. The government’s execution of its 
proprietary powers is exempt from heightened scrutiny that 

                                                             
92 Id. at 467. 
93 Id. at 470. 
94 Id. 
95 Id. at 471. 
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would be normally triggered by a government’s regulation of its 
constituents’ speech.96  

 
In the case where the forum at issue is a government-

controlled social media page, the government would have to 
exercises clear ownership over the social media site—this is a 
necessary condition as social media sites contain a variety of 
elements that each require an individual forum analysis to be 
conducted. 97 For example, the government would need to own 
and operate a government-specific social media site. 
Furthermore, a constituent would need to request to display a 
custom webpage design layout—such as one that has Bible 
verses wrapped throughout the background—that would appear 
on some, if not all, of that government-specific social media site’s 
pages. Then the government would need to argue that under its 
proprietary powers—of that public or privately-regulated forum 
site—such a webpage design layout would either espouse a 
viewpoint the government does or does not desire to have its 
constituents contribute to it. 

 
As a hypothetical, imagine a state government has 

created a state owned-and-operated government site. The 
purpose of this site is to allow candidates running for election to 
have a controlled forum where each candidate can advocate for 
themselves and for any position on the ballot up to election day. 
Constituents are given limited access to the site: the constituents 
can only view potential candidates on the ballot, ask them 
questions through commenting on candidates’ campaign 
webpages, and show support to candidates through “likes” or 
anecdotal plugs. The state supports this owned-and-operated 
government site by having different private parties—throughout 
the state—purchase and fund candidate webpages. The private 
party donation is recognized on the bottom of each funded 
candidate page, with a short-word attribution proposed by the 
donor and approved by the government. Thus, a candidate’s 
campaign page could say, “This webpage is supported by Farmer 
Joe of Corn Farms, Incorporated.” A handful of alt-right 
supporters submitted their short-word attribution that stated the 
following: “This webpage is supported by the Ku Klux Klan of 
Wake-Up Media, Incorporated.” The government denies this 
proposal and rejects all subsequent proposals by the group. The 
alt-right supporters bring suit, and the government defends its 

                                                             
96 See id. at 473. 
97 See discussion infra Section II. 
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actions by claiming proprietary power over the site. The court 
rules in favor of the government, stating that the campaign forum 
is owned-and-operated by the government; therefore, the 
government can moderate what is and is not purchased and 
placed on the site, since it could reasonably be construed that the 
government or that specific campaign page supports the alt-right 
movement.  

 
Given the previous example and hypothetical, a 

fundamental issue arises when applying Summum and Adderley 
to a government-controlled social media site. Control is the key, 
determinative factor. The government simply does not control or 
own a social media forum, and there does not appear to exist a 
good basis for making such an argument. It would be one thing—
like in the hypothetical—if the government bought and 
controlled all aspects of an Internet-based forum, but when the 
government is using a third-party social media site, this is not the 
case. In today’s day and age, the most necessary component of a 
government exercising its proprietary powers (control) falls short 
of existence. The government’s rights-of-ownership over the 
social media page are tangibly different from the government’s 
rights-of-ownership over the social media platform. As such, any 
argument by the government that it can regulate constituents’ 
comments on its social media page through its exercising of its 
proprietary powers should be rejected by the Supreme Court. 
Ultimately, this will be an argument that is best examined in a 
case-by-case basis, that—depending on the facts—could come 
out either way. 

C.  Open Meetings 

 What is an open meeting? In Garlock v. Wake County Board 
of Education,98 the North Carolina Court of Appeals, targeting in-
person meetings, reasoned that “saying that a meeting is ‘open’ 
tells us very little.”99 With this in mind, the N.C. Court of 
Appeals “generally consider[s] many factors” when analyzing 
whether “a meeting is truly open to the public.”100 Factors can 
include “notice for meetings, distribution of agendas, 

                                                             
98 211 N.C. App. 200 (2011) (discussing how Wake County Board of Education held 
an open meeting where the Board’s last-minute adoption of a ticketing policy 
improperly excluded members of the public from a Committee of the Whole 
(“COW”) meeting, in violation of the Open Meetings Law). 
99 Id. at 217 (citing Ann Taylor Schwing & Constance Taylor, Open Meeting Laws 2d § 
5.1 (2000)). 
100 Id. 
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preparation and availability of minutes of meetings, location and 
characteristics of the meeting place, recordation of minutes,” and 
more.101 Thus, the N.C. Court of Appeals gives a baseline for 
how to analyze in-person meetings. These factors are useful as 
they provide a baseline through which one can begin to analyze 
whether an open meetings law violation can occur if such a 
meeting does not occur when a government “body” meets 
physically or digitally—such as an open meeting occurring on a 
24/7 basis through a government-controlled social media 
account that is solely directed at answering questions as they 
arise. 
 

As stated in Garlock, when a meeting is “held in secret and 
without prior notice, or [when] no member of the public is 
permitted to attend and no media access is permitted,”102 this is 
great evidence supporting the fact that an open meetings law 
violation occurred. While such open meetings laws are generally 
directed at and meant to govern authorized meetings of 
government “bodies,” open meetings have never been expressly 
defined or made exclusionary.103 So, a 24/7 government body 
open meeting occurring online could theoretically be possible. 
During a government body review, courts analyze open meeting 
violations de novo as they are a question of law.104 “[E]ach official 
meeting of a public body shall be open to the public, and any 
person is entitled to attend such a meeting.”105 Garlock gives an 
important understanding on how courts have analyzed 
violations of open meetings laws that have generally been 
directed at in-person meetings, whether broadcast online or held 
in a city hall. These laws have been put in place to ensure that 
the government bodies can “meet as groups to deliberate or take 
action on public [matters]” that are then open and accessible to 
the public.106  Applying Garlock to a government-controlled social 
media page is most sensible when that page is streaming a live 
Q&A session, but it is not entirely clear how it would apply when 
such a forum labels itself as open 24/7 to address and answer 
concerns. Furthermore, it is unclear how the agenda of such a 
meeting would be updated, or if it would transpire under a broad 
agenda that can address and answer anything that such a 

                                                             
101 Id.  
102 Id. 
103 See Access to Government Meetings, DIGITAL MEDIA LAW PROJECT, 
http://www.dmlp.org/print/1385 (last visited Nov. 12, 2020). 
104 Garlock, 211 N.C. App. at 214. 
105 N.C. GEN. STAT. § 143-318.10(a) (2009). 
106 Access to Government Meetings, supra note 103. 
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government-controlling entity regularly does in the course of 
their business. 

 
In Perry Education Association v. Perry Local Educators’ 

Association,107 while discussing public fora, the Supreme Court 
stated that a government is entitled to make “[r]easonable time, 
place and manner regulations” and content-based speech 
regulations must be  “narrowly drawn to effectuate a compelling 
state interest.”108 Governments may reserve nonpublic fora for 
intended purposes, communicative or otherwise, as long as the 
speech regulation is reasonable and not “an effort to suppress 
expression.”109 Applying this doctrine to the hypothetical, 24/7 
government-controlled social media open meeting, the Supreme 
Court could readily find constitutional any content-based speech 
restrictions, so long as the restrictions were narrowly tailored to 
accomplish that particular government body’s day-to-day 
expressive activity—such as moderating the day’s open meeting 
agenda to focus solely on building permits, while excluding all 
other issues.  

 
On the other hand, an example of impermissible content-

based speech restrictions would be highlighted by a District 
Attorney’s (DA’s) social media page given the following 
constraints: the page is used primarily to discuss the DA’s 
campaign for re-election; the page is moderated by one of the 
DA’s information technology (IT) employees; some of the DA’s 
constituents have begun to comment on the social media page, 
questioning how the DA will crack down on the increased gang 
violence in the area, given his previous track record; finally, the 
IT moderator has begun to delete these comments as they are 
detracting from the DA’s re-election traction. Given that the 
Perry doctrine highlights that content-based restrictions must be 
narrowly tailored to accomplish a compelling government 
interest, the IT moderator’s actions would be unconstitutional 
toward the commenting constituents’ First Amendment rights. 
That is because these content-based speech exclusions are clear 
examples of viewpoint discrimination, solely deleted by the IT 
moderator because of the bad publicity they are causing the DA’s 
re-election campaign. 

 

                                                             
107 460 U.S. 37 (1983). 
108 Id. at 46 (citation omitted). 
109 Id. 
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 The next question to address is whether an online 
government social media profile could ever be viewed as a public 
or nonpublic forum. In United States Postal Service v. Council of 
Greenburgh Civic Associations,110 the Court’s majority and 
dissenting opinions answered the question as to whether a 
letterbox was a public forum.111 The Court debated whether a 
letter box should be regarded as a public forum because letters 
are a traditional means for public communication, or as a 
nonpublic forum because the government specifically reserved 
the use of letterboxes for the delivery of letters.112 The issue at 
hand was whether the U.S. Postal Service was violating the First 
Amendment right of the Council of Greenburgh Civic 
Associations when the Postal Service communicated that it 
would fine the continued practice of the Council’s placement of 
unstamped notices in the letterboxes of private homes.113 
 

The Majority found that if a letterbox is designated as an 
“authorized depository” of the Postal Service, then “it becomes 
an essential part of the nationwide system for delivery and receipt 
of mail.”114 Such a designation does not then transform the 
letterbox into a “public forum” through which the First 
Amendment guarantees access to all.115 Additionally, there is 
neither historical nor constitutional support for “characterization 
of a letterbox as a public forum.”116 The Court has recognized 
that the constitution “does not guarantee access to property” due 
to government ownership or control.117 The Majority keenly 
noted that the Council never claimed that the Postal Service was 
treating their unstamped notices differently because of their 
“content”—a triggering word for most First Amendment claims 
where the Court would subject the government to heightened 
scrutiny.118 Therefore, the Majority concluded that the letterbox 
is a nonpublic forum.119 

                                                             
110 453 U.S. 114 (1981). 
111 Id. at 128; id. at 136 (Brennan, J., concurring); id. at 147 (Marshall, J. dissenting); 
id. at 152 (Stevens, J. dissenting). 
112 Id. at 128-29. 
113 Id. at 114 (majority opinion). 
114 Id. at 128. 
115 Id. 
116 Id. 
117 Id. at 129. 
118 Id. at 127; Cornelius v. NCAAP Legal Def. & Educ. Fund, Inc., 473 U.S. 788, 
807 (1985) (discussing how content-based restrictions trigger heightened analysis to 
ensure a First Amendment violation did not occur); Perry Educ. Ass’n v. Perry Local 
Educators’ Ass’n, 460 U.S. 37, 45 (1983) (discussing how a content-based restriction 
must be shown to serve a compelling state interest to pass scrutiny). 
119 Council of Greenburgh Civic Ass’ns, 453 U.S. at 132. 
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 However, in Justice Marshall’s dissent he stated that “the 
concept of a public forum” properly opens “varied governmental 
locations to equal public access for free expression subject to” 
proper “time, place, or manner” constraints as necessary.120 
Comparing the Court’s definition of public fora to the traditional 
function of the mailing system—being so inherently a part of 
society—Marshall embraces Holmes’ words121 by stating that it 
“is almost as much a part of free speech as the right to use our 
tongues.”122 This led to Marshall’s conclusion that the Postal 
Service is a public forum, given its “pervasive and traditional use 
as purveyor of written communication.”123 Taking his analysis 
even further, Justice Marshall entertained the argument that the 
government has full control of the mailing system; then he 
reasoned that the Council’s purpose in using the government 
property is well in line with the purpose it is designated for: 
reception of written communication.124 Ultimately, Justice 
Marshall rejected the Majority’s finding that the government 
owns the mailing system, as letterboxes are privately owned.125 
“Under the Court’s reasoning, the Postal Service could decline 
to deliver mail unless the recipients agreed to open their doors to 
the letter carrier—and then the doorway, or even the room inside 
could fall within Postal Service control.”126 
 
 Greenburgh Civic Associations serves as a good illustration 
for how the forum of the Internet could be examined. The 
Internet is a relatively new medium through which 
communication has been revolutionized by allowing “various 
computer networks around the world to interconnect.”127 
Because of this globalization of communication, anyone with 
access to a computer can access anyone on the Internet at any 
time. This includes instant messages, communications on social 
media, and the like. Given the recency of the Internet, there is 
limited historical precedent where the Supreme Court has 
discussed access to and the role of the Internet generally.128 Yet, 

                                                             
120 Id. at 147 (Marshall, J., dissenting). 
121 See United States ex rel. Milwaukee Soc. Democratic Pub. Co. v. Burleson, 255 
U.S. 407, 437–38 (1921) (Holmes, J. dissenting). 
122 Council of Greenburgh Civic Ass’ns, 453 U.S. at 148 (Marshall, J., dissenting). 
123 Id. 
124 Id. at 150. 
125 Id. at 151. 
126 Id. 
127 Robert Kahn, Internet, BRITANNICA, 
https://www.britannica.com/technology/Internet (last visited Mar. 19, 2021). 
128 See, e.g., United States v. Am. Libr. Ass’n, Inc., 539 U.S. 194, 205 (2003) 
(reasoning that Internet access in public libraries is not a traditional or designated 
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there has been no Supreme Court precedent regarding 
government-managed social media pages, upon which to rely on. 
Simply put, the Court in Greenburgh Civic Associations would find 
it hard to argue that the government owns the Internet. Given 
that the Internet is a global medium of communication, the 
closest argument to be made would be that the Internet exists 
through the establishment of privately-owned computers 
connected to a government-owned infrastructure. With this in 
mind, the Court would concede that the functional purpose and 
designation of this infrastructure is to allow communication 
between constituents. If Farmer Joe wants to chat with Friar 
Tuck about how many bushels of corn Friar Tuck wants 
delivered this week, Farmer Joe can do this without having to go 
through the hassle of calling or rendezvousing to meet in person. 
Therefore, the Internet, although not a traditional public 
forum,129 fits favorably into the public forum category. Both the 
majority and dissenting opinions of Greenburgh Civic Associations 
(discussed above) would agree on this conclusion. 
 

The next question to explore is to what extent could a 
government-moderated social media forum exercise control over 
its constituents’ actions. In Kindt v. Santa Monica Rent Control 
Board,130 the Ninth Circuit reviewed whether a rental property 
owner had his First Amendment right to free speech violated 
when he was ejected from a public rent control board meeting.131 
The court reasoned that “[c]itizens are not entitled to exercise 
their First Amendment rights whenever and wherever they 
wish.”132 Kindt argued, inter alia, that because the rent control 
board meeting restricted his comments to three minutes per item 
at a given meeting, his First Amendment rights were being 
violated.133 However, the Supreme Court has held that 
“[r]easonable time, place, and manner regulations are 
permissible, and a content-based prohibition must be narrowly 
drawn to effectuate a compelling [government] interest.”134 

                                                             
public forum); Packingham v. North Carolina, 137 S.Ct. 1730, 1738 (2017) (Alito, J., 
concurring) (equating the Internet to traditional fora like public streets and parks); 
Reno v. Am. Civ. Liberties Union, 521 U.S. 844, 853 (1997) (noting that the Internet 
“constitutes a vast platform” for communication). 
129 But see, Packingham, 137 S.Ct. at 1738 (Alito, J., concurring) (comparing the 
Internet to traditional public fora). 
130 67 F.3d 266 (9th Cir. 1995). 
131 Id. at 267. 
132 Id. at 269. 
133 Id. at 271. 
134 Id. at 270 (quoting Perry Educ. Ass’n v. Perry Local Educators’ Ass’n, 460 U.S. 
37, 46 (1983)). 
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Given this, the Ninth Circuit found that “[n]o invidious 
regulation of Kindt’s speech was implicated and [speech] content 
was not a factor” in limiting Kindt’s public comments.135 The 
Ninth Circuit further rationalized that “the . . . structured nature 
of city council and city board meetings ma[de] them fit . . . neatly 
into the nonpublic forum niche,” yet the Ninth Circuit held the 
determinative factor to be the city’s limitations on speech being 
reasonable and content-neutral.136 

 
With the Ninth Circuit decision in Kindt, and the 

Supreme Court decision in Greenburgh Civic Associations, an 
online government social media profile could be viewed as an 
open forum. If viewed as a public forum, a government-
controlled social media account could most certainly operate as 
an ongoing, 24/7 open meeting. If viewed as a nonpublic forum, 
a government-controlled social media account could be 
interpreted to be a privately owned domain on a public-based 
network that falls into the open meeting label, but it would be 
easier for the government to argue that its limitations on speech 
are reasonable and content neutral or simply fall under the 
government speech defense. 

 
As seen in Kindt, the Ninth Circuit concluded that the city 

board meeting was a nonpublic forum.137 As seen in Greensburgh, 
the Supreme Court Majority found letterboxes to be a 
government-owned, nonpublic forum,138 while the dissenting 
Justice Marshall rejected this view and found the letterboxes to 
be a public forum with individual, private ownership.139 With 
these cases in mind, how would a court come out on a forum 
analysis of a government-controlled social media profile when 
analyzing whether the government’s regulation of speech is 
proper? If the forum analysis found the government-controlled 
social media profile to be a public forum, the court would 
evaluate the forum under Perry by looking to see whether the 
regulations are reasonable as to time, place, and manner, and 
whether content-based regulations serve a compelling 
government interest to ensure those regulations are permissible. 
However, if the forum analysis concludes the social media 
profile is a nonpublic forum, then the government will be 
                                                             
135 Id. at 271. 
136 Id. at 270–71. 
137 Id. at 270. 
138 See United States Postal Serv. v. Council of Greenburgh Civic Ass’ns, 453 U.S. 
114, 132 (1981). 
139 Id. at 147 (Marshall, J., dissenting). 
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analyzed under lower scrutiny. The government-based policy 
restrictions will only need to be found to be reasonable and not a 
form of viewpoint discrimination. If functioning as an open 
meeting, the social media profile would need to comply with all 
the relevant open meetings laws that apply to government 
bodies, while still ensuring no First Amendment violations occur 
under the nonpublic forum court designation. 

 
Finally, it is important to note that even if the Court did 

not find a First Amendment violation based on the government-
based policy restrictions in place, it is possible that there could 
still be an open meetings law violation. These violations are not 
determined through forum analysis; instead, they are determined 
by the specific state’s laws. 

 

II.  WHAT WOULD THE SUPREME COURT DO? 

In Davison v. Plowman,140 the plaintiff commented on the 
official Commonwealth Attorney’s Facebook page, and the 
defendant both deleted that comment and proceeded to block the 
plaintiff from leaving further comments.141 Loudoun County 
maintains a “Social Media Comments Policy” that reserves the 
County’s rights to “‘delete submissions’ that violated 
enumerated rules” such as vulgar language or spam.142  Before 
the plaintiff filed his motion for summary judgment, Defendant 
“voluntarily restored [the] [p]laintiff’s access to his office’s 
Facebook page[,] at least partially restored [the] [p]laintiff’s 
original comment,” and revised the “‘Social Media Comments 
Policy’ adopted by Loudoun County . . . .”143 These revisions 
include the following: (1) requiring the Office of the County 
Administrator to “review and authorize the removal of a 
comment when appropriate,” (2) adding a “review process 
through which commenters [may] contest the removal of their 
comments,” and (3) revoking the “County’s right to delete 
comments that are ‘clearly off topic.’”144 The court analyzed 
whether the Commonwealth Attorney’s Facebook page should 
                                                             
140 No. 1:16cv180, 2017 WL 105984 (E.D. VA, Jan. 10, 2017) (discussing whether a 
constitutional violation occurred when the Loudoun County Commonwealth 
Attorney’s official Facebook page deleted a constituent’s comment that criticized the 
Defendant’s office for failing to appoint a special prosecutor in connection with a 
specific instance of alleged malfeasance). 
141 Id. at *1–2. 
142 Id. at *1. 
143 Id. at *2. 
144 Id. 
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be designated as a limited public forum.145 Because the County’s 
policy invited and delineated the type of speech the social media 
page intended to facilitate, the court found that the “policy 
indicate[d] the County’s intent to open a forum for speech that 
the public may utilize consistent with certain restrictions.”146 
Thus a “metaphysical” forum was created by the policy for First 
Amendment purposes.147 The Court then analyzed whether a 
First Amendment violation occurred.148 Due to the plaintiff’s 
motion for summary judgment, the plaintiff’s failure to “address 
whether his comment complied with the County’s Social Media 
Comments Policy” left the issue open for debate.149 Without 
further information to rely on, the district court denied the 
plaintiff’s requested motion.150 

 
Plowman displays that a county’s social media policy can 

create a designated public forum when the government clearly 
articulates what can and cannot be communicated on its 
government-managed social media accounts, when such 
accounts are intended to allow communication between the 
government and its constituents, and when such accounts allow 
access and accessibility to the public at large. Although the court 
found that the plaintiff could not win his First Amendment suit 
on summary judgment, it is clear that the district court took this 
matter seriously and went so far as to decide whether forum 
analysis needed to be conducted to properly conclude whether a 
municipality’s policy regulations violated a constituent’s First 
Amendment right. 

 
In Knight First Amendment Institute v. Trump,151 an 

organization sued the President of the United States claiming 
that the President had violated their First Amendment rights on 
Twitter.152 The district court considered whether “a public 
official [could], consistent with the First Amendment, ‘block’ a 

                                                             
145 Id. at *3. 
146 Id. 
147 Id. 
148 Id. at *4. 
149 Id. 
150 Id. 
151 302 F. Supp. 3d 541 (S.D.N.Y. 2018), aff’d, 928 F.3d 226 (2d Cir. 2019), vacating 
as moot, Biden v. Knight First Amendment Institute, No. 20-197, 2021 WL 1240931, 
at *1 (S.Ct. Apr. 4, 2021) (mem). I am analyzing the district court opinion as it gives 
a more in-depth analysis than the Second Circuit provides. Furthermore, the 
Supreme Court has ordered the lower court to vacate the judgment and dismiss the 
case as moot, as Trump is no longer in office. and Twitter has banned his account. 
152 Id.  
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person from his Twitter account” when that person voiced 
differing political views and concluded that the answer is “no.”153 
The major issue of this dispute concerned “whether a public 
official’s blocking of the individual plaintiffs on Twitter 
implicat[ed] a forum.”154 

 
The district court considered the applicability of the 

forum doctrine.155 As a threshold issue for using forum analysis, 
the district court rejected “any contention that the 
@realDonaldTrump account as a whole is the would-be forum 
to be analyzed.”156 As the Plaintiffs solely sought narrow access 
to Twitter, the forum analysis focused on: “the content of the 
tweets sent, the timeline comprised of those tweets, the comment 
threads initiated by each of those tweets, and the ‘interactive 
space’ associated with each tweet in which other users may 
directly interact with the content of the tweets.”157 

 
The district court then analyzed whether the putative 

forum is owned or controlled by the government.158 Although 
Twitter is a private company that is not government-owned, the 
court found this to not be dispositive.159 Because the President 
and Scavino160 exercised control over the @realDonald Trump 
account in relation to the content of the tweets, the timeline 
compiling those tweets, and the interactive space associated with 
each tweet, the court found that these aspects of control over the 
@realDonald Trump account were “sufficient to establish the 
government-control element.”161 The court highlighted that this 
control did not extend to “the content of a retweet or reply,” 

                                                             
153 Id. at 549. 
154 Id. at 564. 
155 Id. 
156 Id. at 566. 
157 Id. 
158 Id. 
159 Id. 
160 Having a longstanding relationship with Donald Trump, Dan Scavino held a 
position as the Trump Campaign’s Social Media Director; during this time-period, 
an anti-Semitic social media graphic of Hillary Clinton arose on Trump’s Twitter 
feed. See Michal Kranz, Pat Ralph & Grace Penetta, Trump’s social media director Dan 
Scavino is the staffer who’s been around the longest – and he started as Trump’s caddie, 
INSIDER (May 20, 2019), https://www.businessinsider.com/dan-scavino-bio-trump-
golf-caddie-turned-social-media-director-2018-4. After Donald Trump became the 
45th President of the United States, Scavino served as the White House Director of 
Social Media from 2017 to 2021. Id. Scavino would go on to violate the Hatch Act 
due to a tweet from his personal Twitter account in mid-2017. Id. Scavino jointly 
served as the White House Deputy Chief of Staff for Communications from 2019 to 
2021. See id. 
161 Knight First Amend. Inst., 302 F. Supp. 3d at 567. 
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showing that the court clearly delineated exactly all that the 
government-controlled forum encompassed.162 While the 
defendants argued that the President established the account in 
2009—before the presidential inauguration—the district court 
found this to be an unpersuasive justification for why no 
governmental control had been exercised.163 The court used an 
analogy to convey its reasoning on the defendant’s contention: a 
facility that is initially developed “by the government as a 
military base” is plainly not a public forum, but if that military 
base “is subsequently decommissioned and repurposed into a 
public park,” then the present use of the military base as a public 
park would bear more heavily on the forum analysis, as opposed 
to its “historical origins as a military installation.”164 Thus, “the 
President and Scavino’s present use of the @realDonaldTrump 
account weigh[ed] far more heavily in the [forum] analysis than 
the origin of the account.”165 

 
Next the district court assessed “whether application of 

forum analysis is consistent with the purpose, structure, and 
intended use of the @realDonaldTrump account that” the court 
found “to satisfy the government control-or-ownership 
criterion.”166 Forum analysis is not appropriate when “the 
government has broad discretion to make content-based 
judgments in deciding what private speech” may be made 
available to the public, such as a government-based 
broadcaster.167 The Supreme Court had reasoned that public 
forum claims would “obstruct the legitimate purposes of 
television broadcasters.”168 As government speech falls outside 
the forum analysis, the district court examined three factors that 
the Supreme Court has previously used to assess government 
speech as opposed to private speech: (1) “whether government 
has historically used the speech in question ‘to convey state 
messages,’ [(2)] whether that speech is ‘often closely identified in 
the public mind’ with the government, and [(3)] the extent to 
which [the] government ‘maintain[s] direct control over the 
messages conveyed.’”169 The District Court used these factors to 

                                                             
162 Id. 
163 Id. at 569. 
164 Id. 
165 Id. 
166 Id. at 570. 
167 Id. (citing United States v. Am. Libr. Ass’n, 539 U.S. 194, 204 (2003)). 
168 Id. (citing Arkansas Educ. Television Comm’n v. Forbes, 523 U.S. 666, 674 
(1998)). 
169 Id. at 571 (citing Matal v. Tam, 137 S.Ct. 1744, 1760 (2017)). 
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reason that the “content of the President’s tweets [were not] 
susceptible to forum analysis,” as the content of the tweets could 
be used “to announce, describe, and defend [the President’s] 
policies; to promote his Administration’s legislative agenda; to 
announce official decisions;” and more.170 Through this same 
reasoning, “the account’s timeline, which ‘displays all tweets 
generated by the [account]’ [was] not susceptible to forum 
analysis.”171 However, the district court concluded that the 
“interactive space for replies and retweets created [through 
interaction with] the @realDonaldTrump account” was subject 
to forum analysis.172 The court found that “the association that a 
reply has with a governmental sender of the tweet being replied 
to” cannot, by itself, be sufficient to “render the reply 
government speech.”173 The court applied this same logic to the 
interactive space to conclude that this space is subject to forum 
analysis and is not government speech.174 

 
 Next, the district court analyzed how to classify the 
interactive space.175 The court readily concluded that “the 
interactive space of a tweet sent by @realDonaldTrump is not a 
traditional public forum.”176 The court stated that there is no 
historical practice of using the interactive space of 
@realDonaldTrump on the medium of Twitter for public 
speech.177 The court then found that the “factors strongly support 
the conclusion that the interactive space is a designated public 
forum.”178 These factors included how the @realDonaldTrump 
account was accessible to the public at large, that the President 
communicated directly with the other Twitter users, and that 
Twitter is designed for and maintained as a platform whereby 
users interact with each other.179 
 
 With this in mind, the district court considered “whether 
the blocking of the individual plaintiffs [was] permissible in a 
designated public forum,” focusing analysis on the interactive 
space, as the tweets and timeline were found to be government 
speech that did not violate the plaintiffs’ First Amendment 
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171 Id. at 572. 
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174 Id. at 573. 
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176 Id. at 574. 
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179 Id. at 574–75. 



374 FIRST AMENDMENT LAW REVIEW  [Vol. 19 

rights.180 Designated public fora must have restrictions 
“‘narrowly drawn to achieve a compelling state interest.’”181 
Regardless, viewpoint discrimination is impermissible when 
directed at speech normally allowed within the forum’s 
limitations.182 The district court found that the individual 
plaintiffs “were indisputably blocked as a result of viewpoint 
discrimination,” and the record established that the plaintiffs 
criticized the President and his policies and were subsequently 
blocked.183 Viewpoint discrimination occurred because blocking 
a user “limit[s] [their] right to speak in a discrete, measurable 
way[,]”184 which in this case resulted in the plaintiffs’ inability to 
voice their particular opinions and beliefs. 
 
 The question to analyze becomes whether the Supreme 
Court would agree with the district court’s opinion in Knight First 
Amendment Institute. It seems plausible that the Supreme Court 
would find that a government-managed social media page has 
multiple elements that need to be examined. Some of those 
elements would not require the Court to conduct a complete 
forum analysis, as these elements would fall under the 
government speech label—in some fact-specific cases, these 
elements could fall under the open meeting label or even the 
proprietary power label. Other elements would be found to fit 
into a designated public forum after completion of the Court’s 
forum analysis. 
 

As a hypothetical, consider a District Attorney (DA) 
running for re-election. That DA has a government-controlled 
social media account on Facebook. The DA’s social media page 
is mainly used to advertise his candidacy, while updating 
constituents on the DA’s accomplishments over his term in 
public office. The DA posts frequently on his Facebook page, 
and one of his constituents comments on a recent post. The DA’s 
post states how the DA is “hard on crime” and has a “track 
record to prove it.” The constituent comments a rebuttal and 
states how there are several tangible examples that display why 
the DA is not “hard on crime” and does not deserve to be elected 
again because, among other things, he is “bought off by those 

                                                             
180 Id. at 575. 
181 Id. (citing Int’l Soc’y for Krishna Consciousness, Inc. v. Lee, 505 U.S. 672, 678–79 
(1972)). 
182 Id. (quoting Rosenberger v. Rector & Visitors of U. of Va., 515 U.S. 819, 830 
(1995)). 
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that can afford it.” Additionally, the constituent shares the post 
and writes a caption for the shared post where the constituent 
states: “The current DA has not only been soft on crime but has 
proven that he is incapable of leading our district from crime and 
corruption. Stand with me in voting for Candidate Blair.” In 
response to this, the DA’s government-controlled Facebook 
account proceeds to block the constituent on Facebook and 
delete the constituent’s post-specific comments; this causes the 
post the constituent shared on his account to be deleted, as his 
access to the original post is revoked. The DA’s government-
controlled Facebook account justifies its actions under their 
state’s specific regulation policies that are all addressed in the 
“Public Officials with Government-controlled Social Media 
Accounts” policy handbook. In response to the DA’s actions, the 
constituent brings suit against the DA, claiming a First 
Amendment rights violation. 

 
 To evaluate this First Amendment suit, the Supreme 
Court would need to start off by analyzing whether the plaintiff’s 
speech is protected by the First Amendment. Given that the 
speech simply commented on the DA’s candidacy, the plaintiff’s 
speech would fall under speech that is protected. Then the 
Supreme Court would need to determine the extent of the forum 
to be analyzed. Given that Facebook is a privately-owned 
company, and the government-controlled account is simply one 
portion of that medium, it is logical to believe that the Supreme 
Court would limit its forum analysis to much less than the entire 
social media medium. In fact, the Court should find the target-
forum to encompass the DA’s Facebook page, the DA’s posts, 
the DA’s private messages, and the interactive space medium 
between these posts and the other Facebook users, as these are 
the relevant sites of inquiry for this First Amendment claim.185 
 
 Next the Supreme Court would need to analyze the 
extent to which the government exercises control over the forum 
in question. Although Facebook is privately owned, the DA, and 
any other government employees assisting in its moderation, 
exercise control sufficient to establish this element. This 
conclusion is justified because the Facebook page is used 
primarily for the DA’s re-election campaign. It displays to the 

                                                             
185 See id. (discussing how the court identified the relevant forum of a social media 
site); see also Cornelius v. NAACP Legal Def. & Educ. Fund, Inc., 473 U.S. 788, 801 
(1985) (stating that forum identification should “focus[] on the access sought by the 
speaker”). 
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district’s constituents anything and everything that the DA 
desires to have highlighted on the campaign-centered account. It 
also allows the DA the opportunity to answer any relevant 
questions that constituents may have regarding the DA’s track 
record. While the DA may have created the Facebook page prior 
to his election as the DA, the current use’s major focus is related 
to that of a public official in office, as opposed to a private citizen; 
after all, the current use bears most heavily on the Court’s forum 
analysis. 
 
 Following this, the Supreme Court would next analyze 
whether the application of the forum analysis is consistent with 
the purpose, structure, and intended use of the DA’s Facebook 
page, posts, private messages, and interactive space medium. 
This is where the Court should find that the government-
controlled Facebook account exercises the government speech 
defense—or in some fact-specific cases, the open meeting or 
proprietary power label—over both the page and posts made on 
that account’s timeline. This is because the government is 
allowed to regulate what is said when it speaks on its own behalf. 
However, if the Court instead finds the account’s timeline to be 
a government-designated public forum, the restrictions at play 
would need to be reasonable as to time, place, and manner, and 
any content-based restrictions would need to serve a compelling 
government interest. With this in mind, it appears that the 
Supreme Court would find that the DA’s government-controlled 
Facebook account timeline is reasonable as to time, place, and 
manner restrictions—given the statewide regulation policy 
currently in place. The statewide policy operates within the 
permissible designated public forum constraints by establishing 
restrictions that limit other social media users from speaking 
about topics outside the scope the DA set regarding content the 
account’s page and posts target, while clearly disallowing slurs, 
hate speech, and related communications, which can be seen as 
a compelling government interest. Ultimately, the Court should 
conclude that the account’s timeline and the content from each 
of the timeline’s posts should be found unsusceptible to forum 
analysis as the timeline is regulated under the government speech 
defense. 
 

However, the Supreme Court should find that the 
interactive space medium and private messages are outside the 
scope of what government speech can regulate under the First 
Amendment. The interactive space medium is open to the 
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public, and other account users can share posts to their own 
Facebook account timeline and comment their own thoughts 
related to these posts. Indeed, the essential function of the 
interactive space medium is to allow private speakers to engage 
with the content of the user-specific posts, lending itself to 
supporting the application of forum analysis. By focusing on the 
access sought by the speaker, the Supreme Court should find the 
interactive space medium to not be government speech. Through 
the same logic, private messages are created through user-
specific actions to establish an open dialogue between two 
people. The essential function of the inbox is to allow two users 
to communicate, lending itself to supporting the application of 
forum analysis. Focusing on the forum space of the inbox, the 
Supreme Court should find that private messages are not 
regulated by government speech. 
  
 The next step for the Supreme Court would be to classify 
the interactive space medium and inbox fora. Given the 
historical precedent of traditional public fora, along with the lack 
of historical precedent of the Facebook medium, the Court 
should find that the interactive space is not a traditional public 
forum. However, the inbox space could very likely be paralleled 
to that of the streets or public park—free from content-based 
regulation and open to those who choose to respond to messages 
there. Therefore, the inbox space should be designated a public 
forum. Moving on to government-designated fora, it appears that 
the DA, by creating this government-controlled Facebook 
account, intended to permit a limited-topic discourse on the 
interactive space medium. Given that Facebook users can 
interact at will and the purpose of the government-controlled 
account is so the DA can communicate directly to the 
constituents, these factors lend themselves to the belief that the 
interactive space medium should be found to be a designated 
government forum. Considering whether the interactive space 
medium should be labeled a nonpublic forum under proprietary 
powers, it is clear that the Supreme Court should answer this 
with a resounding “no.” This is because the government neither 
owns Facebook nor the Internet. There is a very weak argument 
to be made by the DA that the government exercises ownership 
over this medium. While the government satisfies the control 
element necessary to utilize proprietary powers, the issue 
becomes ownership of a third-party platform. This ownership 
does not exist; furthermore, the government will have a hard 
time arguing that a social media platform should be designated a 
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nonpublic forum. Hence, the Court should conclude that the 
interactive space medium is a designated public forum. 
 
 Finally, the Supreme Court will examine whether the 
actions—blocking the constituent and deleting his comments, 
resulting in the deletion of his shared post—of the DA’s 
government-controlled Facebook account resulted in viewpoint 
discrimination, in a violation of the constituent’s First 
Amendment rights. This will ultimately be a fact-specific 
judgment. In this case, it does not appear that the constituent’s 
comments violated the statewide regulation policy in place. 
Thus, the Court should find that viewpoint discrimination 
occurred, as the constituent’s comments seem well within the 
permissible speech otherwise designated by the forum’s 
limitations—set by the DA’s office. Thus, blocking the 
constituent, as a result of comments expressed in opposition to 
the DA’s public office candidacy, should be found impermissible 
under the First Amendment. 
 
 While this will always be a fact-specific analysis, it 
appears that the Supreme Court would come out extremely close 
to how the district court did in Knight First Amendment Institute. 
This is the correct analysis, and, if Plowman was analyzed beyond 
the plaintiff’s motion for summary judgment, it should be 
decided the same way. 
 

III.  IMPLICATIONS AND CONCLUSION 

The implications of the Supreme Court coming out, as 
analyzed above, on government-controlled social media 
accounts would be beneficial for the continued freedom and 
exercise of one’s individual First Amendment rights. A bad 
scenario would occur if the Court found that all elements of any 
government-controlled social media account, on a third-party 
platform, are government speech. This would throw out any 
potential forum analysis, as this would be a complete defense 
against any First Amendment challenges. In turn, the 
government would have justified the deletion of constituents’ 
comments and the blocking of any who spoke against the 
government’s beliefs—showcasing an extremely broad-reaching 
application of the government speech defense capable of 
longterm detrimental effects. Thus, the government would more 
readily be able to regulate our freedom of speech in a wider 
capacity of fora than previously allotted. Yet, the worst-case 
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scenario for our freedom of speech would occur if the Court 
found that any of the elements of a government-controlled social 
media accounts were thoroughly under government control to 
allow the government to execute its proprietary powers. This 
would allow the government to avoid heightened scrutiny and 
essentially regulate every constituent’s interaction on the 
government-controlled social media page, and who knows how 
far-reaching such a ruling could extend online. However, if the 
Supreme Court conducts a similar analysis to Knight First 
Amendment Institute, then there will be no concerns over greater 
government regulation on Internet-based fora and beyond. 

 
Yet, a pressing concern is the fact that the Supreme Court 

has experienced major turnover since the 5-4 split decision in 
Walker. This has opened the door for the Supreme Court to 
completely disagree with the forum analysis conducted in Knight 
First Amendment Institute. This could lead the Supreme Court to 
decide that the government can regulate all private affairs—even 
those on third-party social media sites—by utilizing government 
speech and proprietary powers as a dual-pronged government-
defense-framework through which the government avoids 
heightened scrutiny. This result would lead to one’s First 
Amendment rights quickly dissipating online. 

 
Additionally, the municipal-based regulation policies that 

are being created to regulate constituents’ speech on 
government-controlled social media accounts seem to do no 
more than ensure that public officials are keeping in line with the 
established case law that has been put forth from the court 
system. Thus, it should not be as concerning that these policies 
are being created, as they appear to do no more than to formally 
lay down the boundaries—concerning the First Amendment—
that government-controlled social media accounts can regulate 
within. 

 
All things considered, this Note attempts to convey why 

government-managed social media pages that incorporate 
policies—aimed at moderating their pages—are generally public 
fora created by government designation. Specifically, these fora 
have been opened by the government for the sole purpose of 
allowing specific communication to occur between them and 
their constituents. Any such features of the social media forum 
not found to be labeled a designated public forum will tend not 
to be labeled a traditional public fora. Resultingly, these features 
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will ignore heightened scrutiny and would be found to  be 
government speech, or be successfully regulated as a nonpublic 
forum under the government’s proprietary power, which have 
been held by the Supreme Court to be within the powers of the 
government to regulate through content-based restrictions, 
without violating one’s First Amendment rights.  

 
There should be concern for the amount of new 

government regulations the future holds in store. Ultimately, 
what happens next is for the Supreme Court to decide. 
Hopefully, the Court decides well, as the impact will be greatly 
felt by all as we advance into an era dominated by increased 
Internet usage and regulation.  
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Justice Holmes considered the free exchange of ideas to 
be a sufficient tool for balancing speech interests, stating, “the 
best test of truth is the power of the thought to get itself accepted 
in the competition of the market, and that truth is the only 
ground upon which [the citizenry’s]  wishes safely can be carried 
out.”1 On its most basic level of operation, the marketplace of 
ideas (hereinafter “Marketplace”) is expected to be a model of 
free exchange where denizens contribute, and judges perfect the 
balance of competition by striking down threatening 
regulations.2 Under the Marketplace construction, positing an 
idea will subject it to market forces engaging in an adversarial 
process.3 When the majority takes part in this exchange, the 
result expects to inform and improve the political speech of those 
involved. This interplay between interests is similar to the 
invisible hand theory of marketplace competition where 
individual self-interest will lead to an accurate reflection of 
societal valuation.4  

 
Appropriately, there is an ever-present concern that the 

regulation of the market “raises the specter that the Government 
may effectively drive certain ideas or viewpoints from the 
marketplace.”5 The marketplace has been an omnipresent 
institution in American political discourse since our country’s 
inception and holds steadfast against efforts by government to 
chill dissenters and minority voices.6 Perhaps then, there needs 
                                                
* J.D. Candidate, Class of 2022, University of North Carolina School of Law. 
Special thanks to Andrew Coyle, Lieth Khatib, and Jarrod Nelson for many helpful 
comments and suggestions, to Morgan Higgins for unwavering emotional support, to 
the editors of the First Amendment Law Review, and to my father, David Osborne, 
whose spirited conversation inspired this topic. 
1 Abrams v. United States, 250 U.S. 616, 630 (1919) (Holmes, J., dissenting). 
2 See Central Hudson Gas & Elec. Corp. v. Pub. Serv. Comm’n, 447 U.S. 557, 592 
(Rehnquist, J., dissenting) (considering the actual distinctions between the 
Marketplace and a marketplace for goods). 
3 See Abrams, 250 U.S. at 630 (Holmes, J., dissenting); see also Whitney v. California, 
274 U.S. 357, 375 (1927) (Brandeis, J., concurring). 
4 See ADAM SMITH, AN INQUIRY INTO THE NATURE AND CAUSES OF THE WEALTH OF 

NATIONS (Edwin Cannan ed., U. Chi. Press 1976). 
5 R.A.V. v. City of St. Paul, 505 U.S. 377, 387 (1992) (internal quotations omitted). 
6 For examples of government attempts to chill and suppress dissenting voices, see, 
e.g., Shaffer v. United States, 255 F. 886 (9th Cir. 1919) (upholding conviction of 
mailing a “treasonable” book); Debs v. United States, 249 U.S. 211 (1919) 
(upholding conviction of a socialist for violating the Espionage Act of 1917). 
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to be a healthy balance of regulation by the government within 
the Marketplace. But, as technology introduces new forms of 
communication, contribution to the Marketplace begins to 
evolve beyond the model envisioned by Holmes. Specifically, the 
introduction of social media as a forum for exchange has 
presented unforeseen obstacles to the Marketplace’s continued 
function and received none of the restrictions placed on other 
forms of media, despite being a considerable force in the trade of 
ideas. Social media has been elevated into this position, in large 
part, due to its uninhibited growth and protection under Section 
230 of the Communications Decency Act of 1996.7 

 
Part I of this Note will discuss Section 230, its 

interpretation in the courts, and the perspective of one of the 
bill’s co-sponsors, Christopher Cox, as to the role he sees Section 
230 playing in 2020 and beyond. It is within the context of his 
observations that this Note will assert that Section 230, in 
protecting Internet platforms from liability for information 
hosted on their platforms, too greatly contributes to the 
degradation of the Marketplace. When the Marketplace is placed 
under a strain of modern-day information-sharing in crisis, the 
social media apparatus exacerbates already-present issues 
beyond the Marketplace’s control. 

 
Part II will address where the cracks in the doctrine have 

emerged. The confluence of several abstract issues with Internet 
platforms (hereinafter “platforms”) constitutes sufficient grounds 
to begin an expansion of the Section 230 liability doctrine, 
particularly as COVID-19 has now assigned substantial gravity 
to their ill-effects on the Marketplace.8 Until this point, we have 
been content to allow the Marketplace’s machinery to work 
overtime, but this particular load has been the result of a unique 
maelstrom of concerns, each of which has been apparent, but 
underrealized as to how much legislative or judicial action is 
needed to address its unwanted effects. In light of the COVID-19 
pandemic’s catalyzing of already-established issues within 
Section 230 doctrine, the potential for misuse of platforms has 
risen to a level that surely concludes its current existence within 
a permitted liability framework reflects too great a harm to the 
Marketplace, overshadowing most of the benefits it provides and 

                                                
7 47 U.S.C. § 230 (2018). 
8 The term “platforms” should be understood as any interactive technology which 
facilitates the creation or exchange of any information, ideas, interests, or other 
expressive form through the construction of connected virtual networks.  
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requiring change of its statutory protections for platform 
operation. 

 
Part III considers changing the doctrine and whether 

alteration or outright abandonment of the Section 230 regime is 
the wisest course of action. As with any regulation of speech, 
there is always a chance that its enactment will chill the speech 
of good faith contributors and represent a slippery slope of First 
Amendment decay. Social media has undoubtedly invigorated 
the Marketplace with its presence. Given how the Marketplace 
has functioned in its absence, there may be a need to simply meet 
this unsavory speech with a concerted stream of counterspeech 
where the effects of that exchange reinvigorate the idea trade. 
Outright revocation of Section 230 would represent a stark 
change to nearly thirty years of jurisprudence and present new 
and daunting legal threats to platforms defending themselves 
from claims, likely prompting a tsunami of new litigation that 
would threaten platform operation. Part III will also examine 
some of the proposed solutions to the current doctrinal climate, 
combating misinformation, and how those solutions would take 
effect. While both the judiciary and legislature are equipped to 
influence Section 230, the choice of which actor is best suited for 
the job turns on several pivotal questions. Legal classifications 
for entities might prove to be as effective as a legislative 
amendment in some cases, while others might have an issue with 
standing and require special provisions for these types of claims. 

 
Part IV will examine the potential policy issues with 

shrinking Section 230’s protections for platforms as well as the 
legal obstacles in the path of relaxing its liability protections. At 
the forefront of the Section 230 problem lies the distinction 
between a public and private entity and the government’s 
inability to affect the actions of privately-run entity. Of the 
solutions presented, a number stand out as potential antidotes, 
such as expanding the definition of what constitutes an 
information content provider. As of the writing of this Note, 
there appears to be no clear answer to the liability problem, but 
the solutions presented are certainly good first steps. 
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I.  INTRODUCTION TO THE COMMUNICATIONS  
DECENCY ACT OF 1996 

 The relevant part of the Communications Decency Act of 
1996 (hereinafter “CDA”) prevents holding providers and users 
of an “interactive computer service” liable due to “any action 
voluntarily taken in good faith to restrict access to or availability 
of material that the provider or user considers to be obscene, 
lewd, lascivious, filthy, excessively violent, harassing, or 
otherwise objectionable, whether or not such material is 
constitutionally protected.”9 In effect, Section 230 operates in a 
way where platforms are generally not held liable for the content 
of third parties unless they are somehow taking part in 
developing the illegal content, which would render them 
culpable under criminal law.10 The emergent issue of platform 
responsibility saw its first significant judicial development in 
Stratton Oakmont, Inc. v. Prodigy Services Co.11 In Stratton, an 
allegation made on a Prodigy message board about Stratton 
Oakmont and its president engaging in criminal acts and fraud 
led to the firm responding with a lawsuit against Prodigy and the 
unnamed user for defamation.12 While Stratton was a defamation 
case, Congress took concern with the holding that placed 
responsibility on platforms to control inappropriate material and 
its availability to minors.13 Absent Section 230 protections, an 
entity who hosted particular speech over the Internet, even on 
their own platform, could be held liable for defamation even if 
they were not the author of the text or even aware of the 
statement.14 
 

A co-sponsor of the CDA, Christopher Cox, considers the 
application of Section 230 to be a balancing act where content 
creators are liable for illegal activity while appropriately 
insulating content-hosting platforms from a deluge of claims.15 
                                                
9 47 U.S.C. § 230(c)(2)(A). 
10 Id. § 230(e)(1). 
11 Stratton Oakmont, Inc. v. Prodigy Servs. Co., 1995 WL 323710 (N.Y. Sup. Ct., 
Nassau Cty. May 24, 1995). 
12 Id.  
13 See Batzel v. Smith, 333 F.3d 1018, 1029 (9th Cir. 2003) (quoting S. REP. NO. 104–
230, at 194 (1996)) (“One of the specific purposes of [Section 230] is to 
overrule Stratton Oakmont v. Prodigy and any other similar decisions . . . .”); H.R. 
CONF. REP. NO. 104–458, at 194 (1996). 
14 See, e.g., Stratton Oakmont, Inc., at *5; see also Zehran v. America Online, Inc., 129 
F.3d 327, 333–34 (4th Cir. 1997). 
15 Christopher Cox, The Origins and Original Intent of Section 230 of the Communications 
Decency Act, RICH. J.L. & TECH. BLOG (Aug. 27, 2020), 
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Despite never reaching the Supreme Court for review, courts 
have taken myriad approaches to the application and 
interpretation of the CDA. In Zeran v. America Online,16 the 
United States Court of Appeals for the Fourth Circuit held that, 
“§ 230 creates a federal immunity to any cause of action that 
would make service providers liable for information originating 
with a third-party user of the service.”17 Specifically, “§ 
230 precludes courts from entertaining claims that would place a 
computer service provider in a publisher's role.”18 The Fourth 
Circuit considered the statutory purpose of Section 230 again on 
the basis of the plain language, where Congress had recognized 
the threat lawsuits posed to a burgeoning Internet medium.19 
This consideration for the preservation of the Internet as a 
marketplace has not diminished in most courts since 1997, 
though there have been some situations where immunity might 
be withdrawn.20  

 
In the past, the First Circuit has stood as the 

jurisprudential outlier in its analysis of Section 230, though its 
position has since come in line with the rest of the circuits.21 In 
Doe No. 1 v. Backpage.com,22 it held that “claims that a website 
facilitates illegal conduct through its posting rules necessarily treat 
the website as a publisher or speaker of content provided by third 
parties and, thus, are precluded by Section 230(c)(1).”23 The First 
Circuit, citing Zeran, concluded the designation of “publisher” in 
Section 230(c)(1) extends to website policies that prescribe how 
to treat postings where features reflect choices about what 
content can appear on the website, and in what form.24 However, 

                                                
https://jolt.richmond.edu/2020/08/27/the-origins-and-original-intent-of-section-
230-of-the-communications-decency-act. 
16 129 F.3d 327 (4th Cir. 1997). 
17 Id. at 330. 
18 Id.  
19 Id.; see also 47 U.S.C. § 230(b)(1)–(3). 
20 See generally Zehran, 129 F.3d 327 (4th Cir. 1997). 
21 See, e.g., Domen v. Vimeo, Inc., 991 F.3d 66 (2d Cir. 2021); Obado v. Magedson, 
612 F. App’x 90 (3d Cir. 2015); Erie Ins., Co. v. Amazon.com, Inc., 925 F.3d 135 
(4th Cir. 2019); Diez v. Google, Inc., 831 F. App’x 723 (5th Cir. 2020); Almeida v. 
Amazon.com, Inc., 456 F.3d 1316 (11th Cir. 2006); Bennett v. Google, LLC, 882 
F.3d 1163 (D.C. Cir. 2018). 
22 817 F.3d 12 (1st Cir. 2016). 
23 Id. at 22. 
24 Id. at 20–21 (citing Zeran’s description of decisions whether to publish, withdraw, 
postpone, or alter content as “traditional editorial functions” and noting that a 
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in a re-pleading by three new plaintiffs, the First Circuit 
reconsidered that, where Backpage revised an advertisement by 
altering a word, it effectively made Backpage a content provider 
and therefore not protected under Section 230.25 According to 
Mr. Cox, this reconsideration places the First Circuit back within 
the majority interpretation of Section 230 protections where the 
distinction between publisher and platform determines 
immunity from liability.26 

 
Considered by Mr. Cox to be the landmark decision for 

the CDA, the Ninth Circuit in Fair Housing Council of San 
Fernando Valley v. Roommates.com27 rejected blanket immunity 
under Section 230 when platforms participate in the content 
creation process or develop content created by others.28 The 
court held that, when materially contributing to content’s alleged 
unlawfulness, a website helping in the development of unlawful 
content falls within the exception of Section 230 and can 
therefore be held liable.29 In doing so, the court considered their 
decision to be consistent with Congressional intent that the CDA 
serves to “preserve the free-flowing nature of Internet speech and 
commerce without unduly prejudicing the enforcement of other 
important state and federal laws.”30 

 
Since 1996, Mr. Cox still contends that one of the most 

convincing critiques about Section 230, namely that it was 
necessary to protect an industry in its infancy, is patently false.31 
Mr. Cox contends that, more than ever, Section 230 protections 
are necessary because the overwhelming amount of content that 
would need to be policed has made the potential consequences 
of publisher liability even more demanding for protections.32 He 
argues that, when considering a new wave of speech regulation, 
“[r]ecalling its deep flaws, myriad unintended consequences, and 
dangerous threats to both free speech and the functioning of the 

                                                
website is classified as a publisher where they are the “speaker of material” posted by 
users on the site). 
25 Doe No. 1 v. Backpage.com, L.L.C., 2018 WL 1542056 at *2 (D. Mass. Mar. 29, 
2018). 
26 Cox, supra note 15, at 57. 
27 521 F.3d 1157 (9th Cir. 2008). 
28 Id. at 1163–64. 
29 Id. at 1168. 
30 Id. at 1175. 
31 Cox, supra note 15, at 61. 
32 Id. 
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[I]nternet is a worthwhile reality check.”33 Surely then, Section 
230 stands as the sole bulwark against a tyrannical regulatory 
state where, in its absence, the online services on which we rely 
would languish and reemerge as tools of authoritarianism  or 
result in the collapse of Internet services altogether. 

 
There are compelling arguments for Mr. Cox’s position. 

The advent of social media certainly has heralded a golden 
opportunity for the Marketplace to grow.34 Facebook, Twitter, 
Google, and others give each individual user the power to reach 
out to persons beyond their geographic location or 
socioeconomic class to discuss new ideas and subject old ones to 
an even greater bank of market forces.35 In addition to exposure 
and discussion between Americans, platforms introduce ideas 
and persons from beyond the regulatory reach of the First 
Amendment to contribute to the Marketplace. This type of 
connection is unprecedented in human history. It is the 
preservation of this exchange that the Communications Decency 
Act of 1996 sought to ensure in governing the allocation of 
liability for platforms due to third-party content.36 

 

II. FAILURE TO AGE GRACEFULLY 

There are three issue areas worth considering in the 
examination of Section 230’s antiquated presence when facing 
national security interests, placed in the context of the COVID-
19 crisis. COVID-19 has presented a unique vacuum for study of 
the Marketplace’s machinations, where the accuracy of 
information, access to forum, and infliction of market forces 
becomes ever more heightened as a necessity for preserving 
national security, public health, and constitutional constructions 
amidst tumultuous circumstances. While presented distinctly, 
each issue bleeds over into the others by virtue of the sections 

                                                
33 Id. at 67. 
34 Dawn C. Nunziato, From Town Square to Twittersphere: The Public Forum Doctrine 
Goes Digital 25 B.U. J. SCI. & TECH. L. 2–3 (2019); see also Jacob R. Straus & 
Matthew E. Glassman, Social Media in Congress: The Impact of Electronic Media on 
Member Communications, 8–9 (2016) https://fas.org/sgp/crs/misc/R44509.pdf . 
35 Nunziato, supra note 34, at 3. 
36 See H.R. CONF. REP. NO. 104-458 at 86–88 (1996) (discussing Congressional 
findings to support the protection for private block and screening of offensive 
material and noting that the Internet “offer[s] a forum for a true diversity of political 
discourse . . .” and “. . . [benefits from] a minimum of government regulation”). 
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enabling one another, often ensuring that a single solution will 
not suffice to meet the overall issue. 

 
First is a question of whether the machinery of the 

Marketplace can even keep up with the high-speed inputs of 
millions of users, American or otherwise, contributing to the 
stream with dubious expectations for truth. In a crisis, the 
Marketplace still expects that actors have the time to rationally 
scrutinize the trustworthiness of sources, but COVID-19 has 
made a strong and deadly case that self-regulation of platforms 
is not enough to negate concerns about the presentation of 
information. This analysis considers what is at stake in the 
conversation about Section 230 protections for platforms and 
how the Marketplace’s structure is beginning to wane as it fails 
to self-correct without some sort of negative cost. When 
consuming information on the Internet, how many Americans 
are consciously considering whether a source can serve as a 
trustworthy, actionable substratum with which to inform 
themselves? 

 
Second is an investigation into whether the role platforms 

play in the Marketplace has far-exceeded the “economy” 
approach to illuminating truth in public discourse. When 
discussing the Marketplace, it is important to consider where the 
conversations are held, and which information is seen by 
participants. Functioning as informational monopolies, 
platforms have outgrown merely being hosts of user information 
as they actively contribute to miring of information while 
simultaneously settling in as a quasi-necessity in American life. 
The function of platforms gives the impression of freedom of 
speech as it should exist in the Marketplace but functions much 
differently in practice. This disconnect from the Marketplace’s 
original role is exacerbated when elements of the public forum 
are injected into the discussion, leaving platforms just beyond the 
reach of the First Amendment’s restrictions, but granting them 
ample protections from assuming responsibility for their ever-
expanding roles in discourse. This displacement of cost has been 
key in enabling bad-faith actors to become ever-boldened in 
polluting discourse with outright disinformation, particularly in 
light of the COVID-19 pandemic. 

 
Finally, there is a very real possibility that not all 

platforms will be subject to First Amendment protections or 
regulation, given their ownership by foreign actors, creating 
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potential for harms to users beyond the protections or remedies 
afforded to them by American courts and potentially invoking 
concerns of national security. There is a real cost to allowing 
harmful or untruthful speech to run unregulated across the 
Internet, especially when it is often beyond the reach of the 
consequences the Marketplace normally imposes for such 
behavior and the counter-speech of other voices. In allowing 
users easy access to an audience of their choice, platforms 
actively connect users to groups sharing ideas that are never 
subject to sufficient market forces to test their truthfulness, 
depriving the Marketplace of its infliction of cost on the speaker. 
This has allowed for groups with ideas already maligned or 
discouraged by society at large to espouse their promulgations at 
a volume unprecedented in modern conversation. Given both 
the inability of its userbase to discern the value of information 
and the dependence on a particular vacuum environment, social 
media does not operate in the same context as social discourse, 
where it is much harder to tailor one’s audience and inputs. 

 
Contrary to Mr. Cox’s trivialization of the issue, Section 

230 has enabled an unprecedented level of growth in an industry 
whose business model wholly revolves around the construction, 
maintenance, and exploitation of the Marketplace. These same 
platforms host information with uniform presentation, regardless 
of the legitimacy of the source material. Both formally and 
informally, individuals, groups, organizations, news sources, 
and a growing number of political figures utilize social media as 
a means of educating and communicating with Internet denizens 
across a wide array of topics.37 To his credit, Mr. Cox could not 
have anticipated the level to which social media would play a 
role in the life of the everyday American in 1996; even more 
reason why Section 230’s presence requires reconsideration. 

A. What Information is Worth Consuming? 

In his work, Free Speech: A Philosophical Enquiry, Frederick 
Schauer posits two assumptions about the Marketplace Theory 
and its reliance on the adversarial nature of free exchange of 
ideas as an exercise in divining truth.38 First, the Marketplace 
                                                
37 See Christine A. Lukes, Social Media, 58 AAOHN J. 415, 415–16 (2010). 
38 See FREDERICK SCHAUER, FREE SPEECH: A PHILOSOPHICAL ENQUIRY 16 (1982). 
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Theory assumes that the American public possesses the ability 
and resources to discern truthfulness.39 When the public is using 
reason to make contributions and conclusions in the exchange, 
the Marketplace functions smoothly. However, there is an 
additional assumption at play here as to whether the public 
wants to conduct this analysis or even knows when to employ it. 
This is due to a blending of official and unofficial sources hosted 
in the same manner. When viewing a blend of news and 
entertainment on social media, users pay less attention to the 
sources of that information.40 The jumbling of content together 
greatly diminishes the ability of the average person to distinguish 
what is to be taken seriously.41 It does not help that the platforms 
themselves do not distinguish specific sources of information. On 
Facebook, for example, the color, font, size, and tags on a post 
from the New York Times reads the same as an ad for Hulu.42 
When the presentation of information to a user is already 
confusing, how is one supposed to even begin to address its 
validity? At the outset, there is already translation required to 
determine, from user-interface to actual, substantive 
information, exactly who is behind the information being 
presented to the user. 

 
Providing further difficulty is the presence of “official” 

and “unofficial” sources being shared in the online marketplace. 
Official news sources, historically considered more meritorious, 
are comprised of traditional newsgathering entities, journalists, 
scientific studies, and the like. These are usually institutional, but 
certainly can present as much bias as any other source of speech. 
A hallmark of an official source is the inclusion of some expert 
in their respective industry with the ability to verify authorship 
on the information contained within. A story on disease 
symptoms and treatment, for example, should understandably 
have contributions from an immunologist or epidemiologist, 
given their expertise in the subject matter. Unofficial sources of 
news traditionally originate from users or unknown entities 
hosting content that may be unoriginal––such as memes, 
                                                
39 See id. at 26. 
40 George Pearson, Sources on Social Media: Information context collapse and volume of 
content as predictors of source blindness, 20 NEW MEDIA & SOCIETY 3580, 3582–83 
(2020). 
41 Id.; Hunt Allcott, Social Media and Fake News in the 2016 Election, 31 J. ECON. 
PERSPECT. 211, 214–26 (2017). 
42 See Lara O’Reilly, Facebook wants to turn its mobile ad network into an even bigger 
business by running 'native' ads on other apps, BUSINESS INSIDER, (May 6, 2015, 5:00pm) 
https://www.businessinsider.com/facebook-audience-network-ads-native-ad-tools-
2015-5.  
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comments, and product promotions––all lack the authoritative 
presence found in official sources. 

 
Regardless of classification, both official and unofficial 

sources have the capacity to be proved or disproved by objective 
evidence. A conscientious reader can take it upon themselves to 
verify the truthfulness of a study and peer through data bias. 
However, this type of gatekeeping analysis requires the user to 
continually monitor content quality, where credibility is a 
perception that can be manipulated, or even faked, when the 
proper characteristics are applied. However, one must ask 
whether this conscientious reader even exists and, if they do, 
whether they are able to conduct such an analysis while 
belabored by a deluge of information. 

 
The second assumption requires the steady injection of 

ideas into the Marketplace, whether true or false. The 
Marketplace assumes idea erosion will shape and sift until 
society arrives at the best possible idea.43 However, Schauer 
contends that a proper open debate resulting in a benefit is not 
always a guarantee.44 Rather, “additional propositions can retard 
knowledge as well as advance it.”45 He acknowledges there is 
inherent risk in the suppressing of certain speech but asserts the 
contrary is also true where failure to suppress a statement that 
requires action might result in harm.46 In these situations, one 
must consider the benefit of the speech running free against the 
potential risk supposed by its suppression.47 

 
Consider the historical context in which Justice Holmes 

wrote his dissent in Abrams, notwithstanding the influence of 
Milton or Mill on the raw concept itself.48 In 1919, radio was the 
closest analogy to what social media has become, and its power 
pales in comparison to the reach of the Internet. Transmission by 
radio in 1919 required specific operational knowledge, complex 
                                                
43 See Schauer, supra note 38, at 27. 
44 Id. at 33. 
45 Id. 
46 See id. at 29. 
47 Id. 
48 Abrams v. United States, 250 U.S. 616, 630 (1919) (Holmes, J., dissenting); see also 
JOHN MILTON, AREOPAGITICA (John W. Hales ed., Oxford University Press 1961); 
John Stuart Mill, ON LIBERTY AND CONSIDERATIONS ON REPRESENTATIVE 

GOVERNMENT 13–48 (R. McCallum ed., 1946). 
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equipment, and the final product still only reached those who 
had some sort of access to the radio at the time of broadcasting.49 
In 2021, where around sixty-nine percent of American adults 
have Facebook, the number of daily posts accessible to a vast 
number of users is astronomical in comparison, and yet the 
Marketplace would have these users conduct the same analysis 
expected in 1919.50 Simply put, the time necessary to consider 
and substantiate or refute an idea is not built into Holmes’ 
original construction. If a single idea needs to be addressed by 
reason and valued accordingly in order to sustain the healthy 
trade of ideas, what hope does a single person have when 
confronted with hundreds of thousands of these calculations per 
day? Diversity of opinion begins to lose some of its value when 
there is immense difficulty in the selection process. 

 
Unfortunately, the requisite media literacy required to 

navigate the Marketplace in 1919 is not the same in 2021 thanks 
to the presence of platforms. There are simply too many inputs 
to consider, far more than any reasonable user could identify and 
process in a day.  To conceptualize the infeasibility of the task, it 
is appropriate to consider a more technical manner of valuing the 
utility of information. On average Americans have been found 
to consume around thirty-four gigabytes of data and information 
daily, a figure that has increased about 350 percent since 1980.51 
But what does this mean in practice for the Marketplace? 
Obviously, that’s quite a bit more to consider than in 1919, but 
surely the wealth of information accessible  to the average 
American is a boon to the Marketplace’s function. Or rather that 
would be the case but for the nature of information consumption. 
Information is not plainly useful based on the amount of 
information and its accessibility. It also depends on whether that 
information can be internalized in such a significant quantity. 

 
To provide a more usable measurement for this 

discussion, data analysists employ the use of a discipline called 
psychometrics, which concern the “quantification and 
measurement of mental attributes, behavior, performance, and 

                                                
49 See Thomas H. White, Broadcasting After World War One (1918-1921), U.S. EARLY 

RADIO HISTORY, http://earlyradiohistory.us/sec016.htm (last visited Mar. 29, 2021).  
50 John Gramlich, 10 Facts About Americans and Facebook, PEW RSCH. CTR., (May 16, 
2019) https://www.pewresearch.org/fact-tank/2019/05/16/facts-about-americans-
and-facebook/. 
51 Nick Bilton, Part of the Daily American Diet, 34 Gigabytes of Data, N.Y. TIMES (Dec. 
9, 2009) https://www.nytimes.com/2009/12/10/technology/10data.html. 
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the like.”52 Employing psychometrics, a venture capital firm 
called Loup Ventures developed a formula for better 
understanding the “meaningfulness” of information 
communicated to the average person.53 The base formula is 
rather simple and finds its roots in the seminal piece by C.E. 
Shannon, which details the communication of meaning on a 
mathematical level.54 The exchange has two parts: (1) that a 
message is intentionally conveyed from speaker to consumer 
with an intended “meaning” and (2) the message must be 
interpreted by the consumer to discover the underlying 
meaning.55 Here lies the difficulty with the number of inputs: to 
appreciate conveyed meaning, consumer interpretation must 
take place in some form to appreciate a type of marginal utility.56 
Without proper consumption, the meaning of the information is 
lost, and the consumer will not be as likely to utilize that source 
again. Loup Ventures notates their measure of information as the 
utility of information as equal to the value of the meaning 
interpreted by the consumer, opposite the time it takes to 
consume that information.57 This metric’s relevance to the 
discussion of discourse in the online forum is merely its ability to 
illustrate the gravity of the issue with consumers’ ability to 
contribute to the Marketplace meaningfully in the Information 
Era. As its base conclusion, it represents the futility of any 
ordinary person attempting to properly engage with all the 
information available to them, a realization that directly 
implicates the efficacy of the Marketplace of Ideas. Where there 
is an overwhelming surplus of information, consumers tend to 
narrow the scope of their inputs or simply ignore new data 
altogether, ultimately leaving certain components necessary to 

                                                
52 Psychometrics, AM. PSYCH. ASS’N DICTIONARY OF PSYCH., 
https://dictionary.apa.org/psychometrics (last visited Feb. 27, 2021). 
53 See Doug Clinton, Defining the Future of Human Information Consumption, LOUP 

VENTURES (Jun. 12, 2018) https://loupventures.com/defining-the-future-of-human-
information-consumption/. 
54 See C.E. Shannon, A Mathematical Theory of Communication, 27 BELL SYSTEM TECH. 
J. 379, 379–86 (1948). 
55 Id. at 379–81. 
56 See Andrew Bloomenthal, Marginal Utility, INVESTOPEDIA (Jan. 8, 2021), 
https://www.investopedia.com/terms/m/marginalutility.asp (noting that marginal 
utility is a term from economics related to the satisfaction a consumer derives from 
consuming a particular product that will ultimately determine its utility and rate of 
future consumption). 
57 See Clinton, supra note 53. 
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the Marketplace’s operation lacking.58 This realization 
unfortunately makes very little difference to the platforms 
themselves. 

 
Platforms profit on the confusing delivery and 

presentation of information on their sites via the way they impact 
human behavior. This is largely by design, as they are tailored to 
fulfill a performative desire, not the facilitation of a public 
forum.59 Taking the time to fact-check an article, a meme, or 
even the assertion of friend or follower is a far less compelling 
use of one’s time than simply disseminating the information to a 
personal “audience” accompanied with color commentary.60 
This “identity performance,” in turn, encourages others to 
perform the same process according to their ideological 
identification.61 Simply, users on social media want to be viewed 
positively by their peers and will act in furtherance of this goal, 
rather than take steps to ensure what they are posting is correct.62 
This cycle is antithetical to the idea of the Marketplace and 
requires neither the presence of a discerning informational 
consumer, nor a desire to unearth the truth. In certain cases, this 
clouding of information can pose a danger well beyond being 
misinformed.63 In a speech to the World Health Organization in 
February 2020, during the COVID-19 pandemic, Tedros 
Adhanom Ghebreyesus recognized the threat of misinformation 
in the Internet sphere, emphasizing that “we’re not just fighting 

                                                
58 See Fred Douglis, Information Overload, 140 Characters at a Time, 13 INST. OF 

ELECTRICAL & ELECTRONICS ENGINEERS INTERNET COMPUTING 4, 4–5 (2009); 
Avery E. Holton, News and the Overloaded Consumer: Factors Influence Information 
Overload Among New Consumers, 15 CYBERPSYCHOLOGY, BEHAVIOR, AND SOCIAL 

NETWORKING, 619, 621–22 (2012).  
59 See Twitter, Inc. Form S-3 Registration Statement, SEC (June 5, 2015), 
https://www.sec.gov/Archives/edgar/data/1418091/000156459015004890/twtr-s-
3_20150605.htm (noting that Twitter asserts their success based on user and ad 
engagement, supported by content contribution by users to expose them to ads). 
60 Casey Bond, Posting on Social Media is not Activism (Sorry, Fellow White People), 
HUFFPOST (June 11, 2020), https://www.huffpost.com/entry/social-media-not-
activism_l_5ee151a7c5b6dd4f3be385c5 (explaining the concept of performative 
allyship). 
61 Robert Elliott Smith, My social media deeds look different from yours and it’s driving 
political polarization, USA TODAY (Sept. 2, 2019), 
https://www.usatoday.com/story/opinion/voices/2019/09/02/social-media-
election-bias-algorithms-diversity-column/2121233001/. 
62 Id. 
63 Coronavirus in the U.S.: Latest Map and Case Count, N.Y. TIMES, 
https://www.nytimes.com/interactive/2020/us/coronavirus-us-cases.html (last 
accessed Jan. 18, 2021) (stating that as of Jan. 15, 202, there have been 397,612 
American deaths due to COVID-19). 
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an epidemic; we’re fighting an infodemic.”64 Americans have 
long recognized the issues with misinformation on social media, 
as some sixty-four percent of U.S. adults state fabricated news 
stories cause a great deal of confusion about the basic facts of 
issues and events.65 COVID-19 has given the presence of 
misinformation on platforms serious weight, even more apparent 
as a threat to the Marketplace exchange, specifically with respect 
to the sharing of official information across platforms66 and the 
distortion of that information therein.67 In these conditions, the 
Marketplace cannot fulfill its proper functions, causing harm to 
the informational ecosystem.68 Despite the grave cost of rampant 
misinformation, platforms recognize the benefits of exploiting 
the Marketplace even during a crisis and have done little in the 
way of stemming the flow of misinformation.69 

 
Ultimately, conflicting information and the failure of the 

Marketplace to produce swift truth has unequivocally resulted in 
death due to the lack of vetting information across normal 

                                                
64 Tedros Adhanom Ghebreyesus, Munich Security Conference, WHO (Feb. 15, 2020) 
https://www.who.int/dg/speeches/detail/munich-security-conference. 
65 Michael Barthel, Amy Mitchell & Jesse Holcomb, Many Americans Believe Fake 
News is Showing Confusion, PEW RSCH. CTR. (Dec. 15, 2016), 
https://www.journalism.org/2016/12/15/many-americans-believe-fake-news-is-
sowing-confusion/ (“These results come from a survey of 1,002 U.S. adults 
conducted from Dec. 1 to 4, 2016.”). 
66 Id. (showing that forty-two percent of respondents said that social media and 
search engines should bear responsibility for the spread of fake news). 
67 Matthew A. Braum et al., The State of the Nation: A 50-State COVID-19 Survey Report 
#14: Misinformation and Vaccine Acceptance, THE COVID STATES PROJECT (Sept. 23, 
2020), 
http://www.kateto.net/covid19/COVID19%20CONSORTIUM%20REPORT%201
4%20MISINFO%20SEP%202020.pdf (finding that of 21,000 individuals surveyed, 
around twenty-four to twenty-five percent believed inaccurate claims about COVID-
19). 
68 See generally Dawn Nunziato, Misinformation Mayhem: Social Media Platforms’ Efforts 
to Combat Medical and Political Misinformation, 19 FIRST AMEND. L. REV. 33 (2019). 
69 Jeff Horwitz, Facebook Posts Revenue Growth Despite Pandemic, WALL ST. J. (updated 
July 30, 2020), https://www.wsj.com/articles/facebook-fb-2q-earnings-report-2020-
11596138406 (noting, as of July 2020, Facebook had generated $5.18 billion in the 
quarter); Queenie Wong & Jon Skillings, Twitter’s user growth soars amid coronavirus, 
but uncertainty remains, CNET (Apr. 30, 2020), 
https://www.cnet.com/news/twitters-user-growth-soars-amid-coronavirus-but-
uncertainty-remains/ (noting that, in April, Twitter was up three percent on the year 
with accompanying a twenty-four percent increase of daily active users compared to 
the same time last year).  
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channels.70 The presentation of information on platforms is 
stress-testing the Marketplace beyond its limits, threatening the 
jurisprudential doctrine it supports. This issue is amplified when 
the marketplace afforded by platforms begins to eclipse the other 
mediums of communication, creating a sort of informational 
monopoly directed by a few untouchable actors who control an 
ever-growing aspect of the public forum. 

B. A Grossly Imperfect Economy 

In 2018, Pew Research recorded that social media sites 
were emerging as a prevalent resource for Americans seeking 
news, surpassing print newspapers.71 Thirty-four percent of U.S. 
adults said they preferred to get news online, despite a majority 
of respondents (fifty-seven percent) who consume news on social 
media stating they expect the news they see on platforms to be 
largely inaccurate.72 However, respondents in both the 18-29 and 
30-49 age ranges receive a significant amount of their news on 
social media, with those in the 18-29 range being four times as 
likely than those 65+ to often get their news from social media.73 
This problematic trend of apathetically relying on an imperfect 
delivery of information elicits troubling conclusions about the 
exchange of information and ideas in the digital realm, especially 
where the forum is controlled by few and depended on by many. 

 
Monopoly power over control of a market occurs when 

an entity possesses the ability to control a resource’s pricing 
across competition levels without a grossly adverse effect on the 
controller.74 Legally speaking, the determination of monopoly 
status depends on the presence of direct or indirect evidence of 
an entity’s control over the market.75 Direct evidence 
encompasses a showing of a firm’s ability to reduce total market 
output and still raise the price of goods beyond the competitive 

                                                
70 Amir Bagherpour & Ali Nouri, COVID Misinformation is Killing People, SCI. AM. 
(Oct. 11, 2020), https://www.scientificamerican.com/article/covid-misinformation-
is-killing-people1/.  
71 Elisa Shearer, Social media outpaces print newspapers in the U.S. as a news source, PEW 

RSCH. CTR. (Dec. 10, 2018), https://www.pewresearch.org/fact-
tank/2018/12/10/social-media-outpaces-print-newspapers-in-the-u-s-as-a-news-
source/. 
72 Id. 
73 Id. 
74 See United States v. E. I. du Pont de Nemours & Co., 351 U.S. 377, 391 (1956). 
75 United States v. Microsoft Corp., 253 F.3d 34, 51 (D.C. Cir. 2001). 
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level.76 However, when such direct proof is unavailable—it rarely 
is—courts will usually examine the market structure within the 
industry to search for circumstantial evidence.77 Circumstantial 
evidence of monopoly formation consists of inferences 
concerning a firm’s possession of a dominant market share and 
whether entry barriers prevent new competition from responding 
to fluctuations in resource cost.78 Indirect evidence is 
overwhelmingly present within the discussion of several 
platforms and their monopolistic control of access to discourse, 
supported by inelastic demand,79 as the ubiquity of Facebook, 
Twitter, and few others within public discourse is as undeniable 
as their control of the market.80 In its simplest iteration, the 
emerging informational monopoly seeks to subjugate perhaps 
the most vital resource in First Amendment jurisprudence: 
access to the public forum. 

 
The Supreme Court addressed social media as the 

“modern public square” in a case concerning the 
constitutionality of  a North Carolina statute criminalizing the 
act of a registered sex offender gaining access to particular 
websites, including Facebook and Twitter.81 The Court’s use of 
this construction opens discussion of platforms as public spaces, 
girded with the appropriate First Amendment principles.82 Chief 
among them in Packingham’s case is the basic rule of a right to 
speak in a public forum,83 now contextualized within social 
media and the Internet. The Court considers cyberspace—social 
media in particular—as easing the task of locating a particular 

                                                
76 Id. 
77 Id. 
78 Id. 
79 Facebook claims to reach 210 million consumers in the U.S. alone. See Leading 
Countries Based on Facebook Audience Size As Of October 2020, STATISTA (Oct. 2020), 
https://www.statista.com/statistics/268136/top-15-countries-based-on-number-of-
facebook-users/ (stating that Facebook reaches 190 million consumers in the U.S.); 
see also @TwitterIR, Q2 2020 Letter to Shareholders, TWITTER at 12 (Jul. 23, 2020), 
https://s22.q4cdn.com/826641620/files/doc_financials/2020/q2/Q2-2020-
Shareholder-Letter.pdf (stating that Twitter averaged 36 million users for Q2 of 
2020).  
80 Packingham v. North Carolina, 137 S.Ct. 1730, 1737 (2017) (noting that “seven in 
ten American adults use at least one Internet social networking service”). 
81 Id. at 1738. 
82 Id. at 1735. 
83 Id. 
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locale for exchanging ideas, calling cyberspace the “vast 
democratic forums of the Internet.”84 

 
While there are issues with the Court’s public space dicta, 

such as the confusion it invites when applying a public forum 
analysis  to a private digital arena, the Court has pressed the 
public forum beyond a sole physical location before. In 
Rosenberger v. Rectors & Visitors of University of Virginia,85 the Court 
found the allocation of school funds to student activities qualified 
as the creation of a public forum where “[o]nce it has opened a 
limited forum, however, the State must respect the lawful 
boundaries it has itself set.”86 The Court went on to recognize 
that the fund is a “forum more in a metaphysical than in a spatial 
or geographic sense, but the same principles are applicable.”87 
However, a formidable legal distinction between the Court’s 
consideration of “metaphysical”88 fora in Rosenberger and 
Internet space in Packingham suggests the unthinkable. Namely, 
an attempt at extending the public forum doctrine to platforms 
would press public forum rules into an exclusively private space, 
owned and operated by nongovernmental actors. 

 
Nevertheless, the Court’s dicta in Packingham has invited 

further discussion into the concept of platforms as public fora 
within the context of the First Amendment. The Packingham 
Court recognized that sites like Twitter operated as a channel by 
which citizens could “petition their elected representatives and 
otherwise engage with them in a direct manner.”89 Ultimately, 
Packingham introduced the question of public space on the 
Internet as a public forum but did not resolve the question itself. 

 
Courts have already begun to hear arguments 

incorporating the Packingham dicta, like in Knight First 
Amendment Institute v. Trump,90 where claimants argued that the 
presentation and operation of the President’s Twitter account 
echoed Packingham’s “modern public square” and applied it as 

                                                
84 Id. at 1735 (citing Reno v. ACLU, 521 U.S. 844, 868 (1997)). 
85 515 U.S. 819 (1995). 
86 Id. at 829. 
87 Id. at 830.  
88Id. 
89 Packingham, 137 S.Ct. at 1735.  
90 928 F.3d 226, 238 (2d Cir. 2019).  

 



  

2021]             MISMANAGING THE MARKETPLACE             399 

such to the public forum doctrine.91 The Second Circuit affirmed 
district court’s finding, concluding that President Trump had 
engaged in unconstitutional viewpoint discrimination by 
blocking certain users’ access to his account.92  Holding the First 
Amendment does not permit a public official’s utilization of a 
social media account in an official capacity to exclude persons, 
due to the open dialogue the platform invites, the Court found 
President Trump had engaged in viewpoint discrimination by 
depriving these users of access to his social media account simply 
because he disagreed with their speech.93 In summary, the 
President constructed what amounted to a digital town hall 
where he accommodated public discussion.94 He also presented 
the speech within the forum in a way that was closely identified 
by the public as governmental.95 It becomes readily evident the 
use of social media in this way was sufficiently controlled by the 
government to render this type of exchange subject to a forum 
analysis under normal circumstances.96 

 
When the government’s use of a private platform 

manifests a designated public forum in a way that it should 
require constitutional protections, it also carries consideration 
for the degree of scrutiny that restricting access to such forum 
places upon individual rights. The fact that a Twitter account can 
be construed as a communicative apparatus of the President of 
the United States should suffice to answer whether a privately 
controlled platform can overstep its role in facilitating 
communication. When construed in such a manner, the platform 
becomes undeniably linked to government ownership or control 
to some degree. 

 
During COVID-19, platforms are becoming even more 

imperative to discourse, as their usage has risen between fifteen 

                                                
91 See Perry Educ. Ass’n v. Perry Local Educators’ Ass’n, 460 U.S. 37, 47 (1983) 
(holding that “[o]pening an instrumentality of communication for indiscriminate use 
by the general public creates a public forum”); see also Knight First Amend. Inst., 928 
F.3d at 237. 
92 Knight First Amend. Inst., 928 F.3d at 230.  
93 Id.  
94 See Pleasant Grove v. Summum, 555 U.S. 460, 480 (2009); see also Knight First 
Amendment Inst., 928 F.3d at 239–40. 
95 See Knight First Amendment Inst., 928 F.3d at 239–40 (citing Summum, 555 U.S. at 
478). 
96 See id. (citing Matal v. Tam, 137 S. Ct. 1733, 1760 (2017)). 
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and twenty-seven percent during the first months of the 
pandemic.97 Given this rapid rise in the face of lockdown orders 
and the cancellation of in-person events, COVID-19 represents 
the necessary concrete data to quell the naysayers who might 
argue social media still needs the liability protections afforded by 
Section 230. While COVID-19 might be an isolated and 
historically magnitudinous event, the increase in platform usage 
conclusively demonstrates when other avenues are closed, 
privately controlled social media platforms are the premier 
option for engaging in public discourse. 

 
The lack of government control of platforms despite their 

use for official government speech, coupled with societal reliance 
on platform services, begins to manifest the shape of an 
informational monopoly exerting its influence on the public 
forum. The indirect evidence of an informational monopoly is 
clearly implicated in its evolution from supplementary channel 
to a nearly realized First Amendment public forum. At this 
moment in time, a large majority of Americans use social media 
across a small number of platforms to inject their speech into the 
marketplace. Those platforms are being utilized, even at the 
highest levels of government, as a means of imparting 
government speech to the citizenry and allowing for reciprocal 
interactivity, so much so that the President cannot 
constitutionally deny members access to his account on a private 
platform. Platforms are in a position where they hold the power 
to host both accurate and inaccurate data in the same channels 
and oversee the transactional exchange of information. In this 
role, platforms have reached a position of such utility that they 
can be considered public fora, with little hope of government 
regulation of these interactions.98 Platforms stepping into this 
role effectively creates a microcosm of the Marketplace of Ideas 
where only the rules of the platform apply and are solely under 
their control, growing ever-immunized from affectation by 
market forces or other intervention. 

 

                                                
97 Ella Koeze, The Virus Change the Way We Internet, N.Y. TIMES, (Apr. 7, 2020) 
https://www.nytimes.com/interactive/2020/04/07/technology/coronavirus-
internet-use.html. 
98 See, e.g., Dawn C. Nunziato, How (Not) to Censor: Procedural First Amendment Values 
and Internet Censorship Worldwide, 42 GEO. J. INT'L L. 1123, 1131 (2011) (noting that 
the ultimate determination of illegality of any social media post must await judicial 
determination, since speech cannot be censored by a government official pursuant to 
the prior restraint doctrine). 
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This lack of interactivity is especially problematic when it 
insulates users from the truth-rearing effects of the Marketplace 
or when the forum itself does not consider allowing Marketplace 
function essential to its operation. The most valuable effect of the 
Marketplace is its power to affirm or deny a particular viewpoint, 
which in turn, will appropriately signal information to peripheral 
participants as valuable. What has been occurring, however, is 
users are endowed with the power to cultivate what market 
forces they are subject to when espousing a particular idea, 
backed by platforms’ encouragement of information isolation.99 
Unfortunately, most consider the issue as something that can be 
passively addressed by letting the Marketplace work its 
“magic.”100 As an ongoing assertion of this piece, it should be 
noted the Marketplace only operates effectively when its 
members are engaging properly with a diversity of opinion.101 

 
An appropriate illustration for foreshowing this issue 

exists in the deregulation of balanced information in traditional 
media. In 1949, the Federal Communications Commission 
enacted the Fairness Doctrine, which expanded requirements for 
news broadcasters holding them responsible for diversifying 
news offerings.102 The Supreme Court, in Red Lion Broadcasting 
Co. v. F.C.C.,103 held unanimously the Fairness Doctrine was 
constitutional, and diversity of opinion was essential to 
informing the electorate about controversial issues in a balanced 
manner.104 The Court saw the necessity in the balancing of 
opinion and the encouragement of discourse as a means of 
dispelling the chilling effect caused by broadcasting 

                                                
99 See Emily Bazelon, The First Amendment in the Age of Disinformation, N.Y. TIMES, 
(Oct. 13, 2020), https://www.nytimes.com/2020/10/13/magazine/free-
speech.html.  
100 See Claudio Lombardi, The Illusion of a “Marketplace of Ideas” and the Right to Truth, 
3 AM. AFFAIRS 198, 203–05 (2019); see also R.H. Coase, The Market for Goods and the 
Market for Ideas, 64 AM. ECON. REV. 384, 384–89 (1974). 
101 See Clinton, supra note 53.  
102 In the Matter of the Handling of Public Issues Under the Fairness Doctrine and 
the Public Interest Standards of the Communications Act, 48 F.C.C.2d 1 (F.C.C. 
1974); 39 Fed. Reg. 26.372, 26.374 (1974). 
103 395 U.S. 367 (1969). 
104 Id. at 390–93. 
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organizations presenting listeners with only a single perspective, 
cultivating a skewed opinion in the electorate.105 

 
Yet, the current state of traditional media’s content 

cultivation stands in stark contrast to the objectives of the 
Fairness Doctrine, and the result is an ever-weakened 
Marketplace. Content produced and carried by news outlets no 
longer requires context on opposition, leaving traditional news 
media the power to isolate and immunize its audience from 
having to engage with contrary opinions.106 Platforms seem 
poised to follow the same path of allowing users to bypass the 
Marketplace in favor of a cacophony of imbalanced information 
where one may stitch together an amalgam of a political opinion. 

C. Trolling Takes Lives: The National Security Interest in Platform 
Regulation 

 This Subsection looks to how the structure of the 
platform’s arena robs the Marketplace of its responsibility to 
inflict negative consequences on certain types of speech. The 
circumvention of Marketplace functionality is accomplished 
through the preservation of speaker anonymity and the lack of 
expense normally levied upon dangerous speech. In preventing 
the infliction of cost by preserving anonymity and facilitating 
connectivity among otherwise isolated persons, platforms enable 
bad-faith users to ensure their speech lands only on the ears of 
supporters. In contrast, where the ideas are submitted to a more 
public space, they are susceptible to counter-speech, peripheral 
consequence, or losing social capital on account of their 
unsavory opinion where they might not be heeded in the future. 
Americans recognize that misinformation is an issue but 
continue to indulge their cognitive preferences rather than 
process information with public interest in mind.107 And they will 
continue to do so without some sort of cost to the absent-minded 

                                                
105 Id. at 387 (noting the right of free speech of a broadcaster, the user of a sound 
truck, or any other individual does not include a right to snuff out the free speech of 
others). 
106 Kevin M. Kruse, How Policy Decisions Spawned Today’s Hyperpolarized Media, 
WASH. POST (Jan. 17, 2019), 
https://www.washingtonpost.com/outlook/2019/01/17/how-policy-decisions-
spawned-todays-hyperpolarized-media/. 
107 Kirsten Weir, Why We Fall for Fake News: Hijacked Thinking Or Laziness, AM. 
PSYCH. ASS’N (Feb. 11, 2020), https://www.apa.org/news/apa/2020/02/fake-
news. 
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dissemination of false information.108 Despite several gruesome 
and sobering events, there is a noticeable, widespread absence of 
fear associated with the consequences of misinformation. 
 
 For example, in June of 2016, Omar Mateen shot and 
killed forty-nine people in Pulse nightclub in Florida109 after 
being radicalized on the Internet.110 This attack prompted 
families of three of the victims to sue Facebook, Twitter, and 
Google, alleging that the platforms provided material support to 
the ISIS terror organization and sought civil remedy under the 
relevant provision of the Anti-Terrorism Act (ATA).111 The 
families argued that the companies had hosted terrorist rhetoric 
and profited from the promulgation of terrorist propaganda by 
virtue of hosting this type of speech on their websites.112 The U.S. 
District Court for the Northern District of California, in Fields v. 
Twitter113 dismissed these claims under the liability protections of 
Section 230 and held publisher liability was shielded by the 
Act.114 Due to Section 230 liability, there is scant legal incentive 
for platforms to police this kind of speech, though the issue might 
also be attributed to the very nature of the indirect 
communication taking place on platforms. The interconnectivity 
of the Internet and platform accommodations allows groups that 
were impossibly dispersed due to their geography the 
opportunity to communicate, recruit new members, and 
coordinate efforts to engage in terror.115 Further complicating 
matters is the First Amendment preservation of association and 
advocacy, though First Amendment rights do not extend to 
                                                
108 Amy Mitchell, Many Americans Say Made-Up News Is a Critical Problem that Needs to 
Be Fixed, PEW RSCH. CTR. (June 5, 2019), 
https://www.journalism.org/2019/06/05/many-americans-say-made-up-news-is-a-
critical-problem-that-needs-to-be-fixed/. 
109 Dan Barry, Realizing It’s a Small, Terrifying World After All, N.Y. TIMES, (June 16, 
2016) https://www.nytimes.com/2016/06/21/us/orlando-shooting-america.html. 
110 Ed Pilkington, FBI and Obama Confirm Omar Mateen Was Radicalized on the Internet, 
GUARDIAN (June 14, 2016), http://www.theguardian.com/us-
news/2016/jun/13/pulse-nightclubattack-shooter-radicalized-internet-orlando. 
111 18 U.S.C. § 2333(a). 
112 Fields v. Twitter, Inc., 200 F. Supp. 3d 964 (N.D. Cal. 2016).  
113 Id. 
114 See id. at 971–75. 
115 See U.N. COUNTER-TERRORISM IMPLEMENTATION TASK FORCE, COUNTERING 

THE USE OF THE INTERNET FOR TERRORIST PURPOSES—LEGAL AND TECHNICAL 

ASPECTS 31–32 (May 2011), 
http://www.un.org/en/terrorism/ctitf/pdfs/ctitf_interagency_wg_compendium_leg
al_technical_asp ects_web.pdf [https://perma.cc/L6U9-RCWV]. 

 



404 FIRST AMENDMENT LAW REVIEW  [Vol. 19 

conduct that might serve to advance terror activities where 
violence is involved116 such as the direct “incitement of imminent 
lawless action.”117 Unfortunately, addressing these issues in a 
social media context requires that the Marketplace of Ideas move 
beyond the borders of the First Amendment. 
 
 The cross-border capabilities of platforms enable the 
efforts of bad actors and misinformers to inflict even 
international consequences on persons in a different continent, 
country or jurisdiction.118 Platforms provide easy access to the 
tools of information dissemination and an audience to consume 
it, especially where it can be done with little expense to the 
speaker both with respect to resources and anonymity.119 Up 
until this point, operational control of major platforms has been 
a solely American exercise.120 However, given the inevitable 
growth of interconnectivity via social media, there is a major 
issue on the horizon that First Amendment jurisprudence has yet 
to face: What happens when American courts are no longer able 
to affect the behavior of a foreign-controlled platform? 
 
 In response to the widespread use of two social media 
entities gaining traction in the U.S., President Trump sought to 
exercise his powers under the International Emergency 
Economic Powers Act (IEEPA) to declare a national emergency 
to “deal with any unusual and extraordinary threat, which has 
its source in whole or substantial part outside the United States, 
to the national security, foreign policy, or economy of the United 
States.”121 On May 15, 2019, President Trump issued Executive 
Order 13873, under the IEEPA and the National Emergencies 
                                                
116 Ashutosh Bhagwat, Terrorism and Associations, 63 EMORY L.J. 581, 617–18 (2014). 
117 Brandenburg v. Ohio, 395 U.S. 444, 447 (1969). 
118 See Alexander Tsesis, Dignity and Speech: The Regulation of Hate Speech in a 
Democracy, 44 WAKE FOREST L. REV. 497, 521–31 (2009); Eric Posner, ISIS Gives Us 
No Choice but to Consider Limits on Speech, SLATE (Dec. 15, 2015), 
http://www.slate.com/articles/news_and_politics/view_from_chicago/ 
2015/12/isis_s_online_radicalization_efforts_present_an_unprecedented_danger.ht
ml [https://perma.cc/6HZ7-TGYX]. 
119 See BRUCE HOFFMAN, INSIDE TERRORISM 197, 201–02 (2006) (“[T]he art of 
terrorist communication has evolved to a point which the terrorists themselves can 
now control the entire production process.”). 
120 H. Tankovska, Global Social Networks Ranked by Number of Users 2021, STATISTA 
(Feb. 8, 2021), https://www.statista.com/statistics/272014/global-social-networks-
ranked-by-number-of-users/ (As of 2020, four of the five most popular social 
networks by users are owned by American companies: Facebook, YouTube, 
WhatsApp, and Facebook Messenger).  
121 50 U.S.C. § 1701(a); See Marland v. Trump, CIVIL ACTION NO. 20-4597 at 2 
(E.D. Pa. Sep. 26, 2020) (internal quotations omitted). 
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Act,122 with respect to the threat posed by foreign interests related 
to the United States’ information and communication 
technology and services, finding that such entities were 
“increasingly creating and exploiting vulnerabilities . . . which 
store and communicate vast amounts of sensitive information . . 
.”123 Under Executive Orders 13942124 (the “TikTok Executive 
Order”) and 13943125 (the “WeChat Executive Order”), 
President Trump sought to address two named entities amidst 
concerns of the Chinese government’s influence over ByteDance 
and Tencent, who oversaw the operation of the former and the 
latter respectively.126 The Trump Administration pointed to the 
Chinese government’s requirements that private Chinese 
companies assist in its intelligence and surveillance efforts127 as 
rationale for banning the platforms from domestic operation. In 
U.S. WeChat Users Alliance v. Trump,128 the U.S. District Court for 
the Northern District of California recognized that the 
government illuminated a threat that Tencent posed to national 
security, but ultimately found the government action was not 
narrowly tailored enough to address the government’s national 
security interest.129  Similarly, the U.S. District Court for the 
Eastern District of Pennsylvania, in Marland v. Trump,130 found 
that the government’s descriptions of a potential national 
security threat posed by TikTok were hypothetical based on 
ByteDance’s “significant and close ties to the CCP which could 
potentially be leveraged to further [the CCP’s] agenda.”131 
 

                                                
122 50 U.S.C. § 1601.  
123 See Securing the Information and Communications Technology and Services 
Supply Chain, 84 Fed. Reg. 22,689 (May 15, 2019). 
124 See Addressing the Threat Posed by TikTok and Taking Additional Steps To 
Address the National Emergency With Respect to the Information and 
Communications Technology and Services Supply Chain, Exec. Order. No. 13942, 
85 Fed. Reg. 48,637 (Aug. 6, 2020). 
125 Exec. Order No. 13,943, 85 FR 48641 (Aug. 6, 2020). 
126 See 85 FR 48637; 85 FR 48641 (memorializing President Trump signing these 
orders under 50 U.S.C § 1701 et seq (the International Emergency Economic Powers 
Act) and 50 U.S.C. § 1601 et seq. (the National Emergencies Act) respectively). 
127 Memorandum for the Secretary, Ex. A to Costello Decl. – ECF No. 76-1 at 5–16 
(alleging Tencent’s history of assisting the Chinese government, WeChat’s collection 
of and access to user data and personal information, its security vulnerabilities, its 
surveillance of users, its censorship of critiques about the Chinese government, and 
its provision of a platform to the Chinese government to espouse its propaganda). 
128 488 F.Supp.3d 912, 917 (N.D. Cal. 2020). 
129 Id. at 927–30. 
130 Marland v. Trump, 2020 WL 6381397 *13 (E.D. Pa. 2020). 
131 Id. at *2. 
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Despite the Trump administration’s efforts to ban the use 
of TikTok and WeChat falling short, the very existence of the 
suits acknowledges that national security interests could be 
associated with a platform’s possession of personal information. 
A platform’s potential role as an informant further reinforces the 
need for concern when discussing the power that social media 
platforms possess in society, both domestically and globally. 
Continually integrating and affecting discourse within the 
Marketplace, it is an inescapable fact that platforms hold 
infinitely more power than they did at the inception of Section 
230. Whether that power lies in their control of data presentation 
in the marketplace, installing themselves as preferred arenas of 
discourse—rising even to that of a public forum—in their 
operation, or as a means of allowing bad faith actors and interests 
to circumvent the tests of the Marketplace and other fail-safes 
afforded by the justice system, it is time to place renewed 
pressure on the role of platforms. 

 

III. SOLVING THE SECTION 230 PUZZLE (OR NOT) 

 Before engaging with possible alterations or revocations 
to Section 230, it is prudent to summarize what exactly the 
solutions are required to address. Subsection (a) of Part II 
demonstrated that platforms profit on users ignoring the 
assumptions of the Marketplace of Ideas; users are not adept 
enough self-regulators to discern proper sources of information 
when obfuscated by platforms, and the sharing of false 
information has significant and fatal consequences in a time of 
crisis. Subsection (b) examined the construction of an 
informational monopoly where a few platforms have become 
installed as fundamental institutions of American discourse, 
rising to the level of being considered quasi-public fora under the 
public forum analysis, despite their status as private entities, and 
all but ensuring their place as gatekeepers of information. 
Finally, Subsection (c) demonstrated the considerable national 
security interest both future and realized when bad faith actors 
can use social media without consequence and the considerable 
power platforms have in controlling the information associated 
with these exchanges. This Section will begin with an 
examination of the lattice of issues that repealing Section 230 
would implicate and then address several of the contemporary 
adjustments and developments concerning Section 230 doctrine. 
These developments include adjustments of jurisprudential 
interpretation in Section 230 liability cases, the proposed 
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statutory changes to the Section 230 by the former Trump 
Department of Justice, comments made by Twitter CEO Jack 
Dorsey during a Congressional hearing in October 2020 and the 
current state of tech’s feelings toward Section 230 reform, and 
Justice Thomas’ thoughts on the foreboding Section 230 issue 
that still has yet to be considered by the Supreme Court. 

A. Obstacles in the Path Ahead 

 The main concern with the elimination or restriction of 
Section 230 protections is one of scope, manifested in both the 
scope of monetary expenditures for operations and the scale of 
moderating such a large volume of inputs. When thinking of 
whether a company like Facebook should be punished for 
wrongdoing, Americans are quick to vilify social media 
platforms for issues only tangentially related to Section 230 
liability. Some take issue with the polices of private entities as 
“censoring” free speech, while others take issue with the lack of 
censorship for content they observe to be false or offensive, but 
the negative perception of social media is not kept according to 
ideology.132 During a survey conducted in July of 2020, Pew 
Research observed that sixty-four percent of Americans find 
social media to have a mostly negative effect on the country.133 
The logical conclusion is that given the immense power a 
company like Facebook has to affect public opinion, they should 
also suffer the consequences of wrongdoing or, at the very least, 
be forced to litigate a bit more often. However, an expansion of 
liability would likely result in increased costs to platforms in the 
form of legal fees, payout on damages, and other operational 
expenses that might still fail to solve the problem of affording 
greater protections to user.134 While especially fatal to smaller 

                                                
132 Emily A. Vogels, Most Americans Think Social Media Sites Censor Political Viewpoints, 
PEW RSCH.CTR., (Aug. 19, 2020), 
https://www.pewresearch.org/internet/2020/08/19/most-americans-think-social-
media-sites-censor-political-viewpoints/. 
133 Brooke Auxier, 64% of Americans Say Social Media Have a Mostly Negative Effect on 
the Way Things Are Going In the U.S. Today, PEW RSCH. CTR., (Oct. 15, 2020), 
https://www.pewresearch.org/fact-tank/2020/10/15/64-of-americans-say-social-
media-have-a-mostly-negative-effect-on-the-way-things-are-going-in-the-u-s-today/. 
134 Roger McNamee, Social Media Platforms Claim Moderation Will Reduce Harassment, 
Disinfromation and Conspiracies. It Won’t, TIME, (June 24, 2020), 
https://time.com/5855733/social-media-platforms-claim-moderation-will-reduce-
harassment-disinformation-and-conspiracies-it-wont/.  
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Internet startups without the capital to engage in high-cost 
lawsuits, large platforms might respond with a change in their 
revenue structures, moving from an ad-based model towards a 
subscription model to make-up for the increased operating costs. 
 

Twitter CEO Jack Dorsey put the point rather bluntly, 
noting that “[e]roding the foundation of Section 230 could 
collapse how we communicate on the Internet, leaving only a 
small number of giant and well-funded technology 
companies.”135 Assuming that only the mighty are left 
standing—and they likely would be—it would further 
concentrate power in the hands of a few sites that would begin to 
tighten their policies on community standards and censorship on 
their platforms to comply with new rules. In such a scenario, 
those remaining would be forced to decide between facilitating 
similar open forums like those we have been accustomed to or 
dropping their existing models to adopt a more risk-averse course 
of business. 
 

Additionally, the scope issue does not end with a 
potential increase in monetary costs to users. It also implicates 
the benefits sought by users in contributing to social media in the 
first place. In the instance where platforms are compelled to 
reduce risk of litigation, they will certainly resort to increased 
censorship of contributions, effectively creating the chilling effect 
that the Marketplace seeks to prevent.136 Platforms would be 
presented with the issue of how to develop standards for 
community content and the processes for how those standards 
develop over time, save for concerns that such standards might 
be imposed discriminately. This assumes that the platform in 
question could even approach such a task. Given the number of 
inputs in just twenty-four hours on a platform like Facebook, the 
amount of moderation needed to ensure that no offensive or 
harmful content would reach its target seems implausible, even 
given the vast wealth of resources at their disposal.137 In these 

                                                
135 Aaron Holmes, Facebook, Twitter, and Youtube’s Business Models Could Get Crushed If 
a Law Called Section 230 Gets Repealed, BUSINESS INSIDER, (Oct. 28, 2020), 
https://www.businessinsider.com/congress-section-230-repeal-crush-social-media-
facebook-twitter-google-2020-10 (internal quotations omitted). 
136 See Christopher Gao, Social Media Censorship, Free Speech, and the Super Apps, 
CALIF. L. REV. ONLINE (Oct. 2020), https://www.californialawreview.org/social-
media-censorship-free-speech.  
137 H. Tankovska, Facebook: Number of Active Daily Users Worldwide 2011-2020, (Feb. 2, 
2021), https://www.statista.com/statistics/346167/facebook-global-
dau/#:~:text=During%20the%20third%20quarter%20of,percent%20of%20monthly
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instances, it seems all-too-likely that a platform would rather just 
remove a particular voice from their space, rather than try to 
head off its problem statements, a presumed outcome that would 
fall in stark contrast to both the legislative intent of Section 230 
and the operation of the Marketplace of Ideas. 

B. Courts’ Role in Protecting the Marketplace 

There are two jurisprudential shifts the courts could take 
if they determined that it was necessary to circumvent the 
legislature and render a new construction of Section 230 liability. 
First, the courts could affect Section 230 liability through the 
expansion of the Brandenburg doctrine as it relates to speakers.138 
Noted by Michael Sherman in his article, Brandenburg v. 
Twitter,139 the Court has never actually defined the term 
“imminence” as a precise temporal measure but finds it sufficient 
to merely say whether the requirement threshold has been met.140 
Sherman takes note of the capacity by which one could 
communicate during the time period when Brandenburg had 
been decided, asserting the nature of imminence was much easier 
to understand as a concept in light of a person’s ability to reach 
a mass audience.141 This same contention is noted by John 
Cronan, who argued that the imminence requirement “does not 
work with the vast majority of Internet communications, as 
words in cyberspace are usually ‘heard’ well after they are 
‘spoken.’”142 This solution seems practical on its face, especially 
given the harm that even the most innocuous comment can 
cause, but the question of imminence carries with it another 
consideration: At the time of incitement, did the speaker actually 
intend their speech to have a specifically desired effect on a 

                                                
%20active%20users.&text=With%20over%202.7%20billion%20monthly,most%20po
pular%20social%20network%20worldwide (finding that Facebook reported almost 
1.82 billion daily users during the third quarter of 2020).  
138 Brandenburg v. Ohio, 395 U.S. 444, 447 (1969) (holding that speech likely to 
incite imminent lawless action was not protected by the First Amendment). 
139 See Michael J. Sherman, Brandenburg v. Twitter, 28.2 GEO. MASON. U. C.R.L.J. 
127, 128–36 (2019). 
140 See Hess v. Indiana, 414 U.S. 105, 109 (1973) (finding that Hess’s speech asserting 
that “[w]e’ll take the fucking street again” was not sufficient to determine that Hess 
intended to incite lawless action or was likely to do so). 
141 Sherman, supra note 139, at 167.  
142 John P. Cronan, The Next Challenge for the First Amendment: The Framework for an 
Internet Incitement Standard, 51 CATH. U. L. REV. 425, 428 (2002). 
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targeted audience? Sherman takes note of the chilling concern 
that this type of jurisprudential shift would create and recalls 
Justice Steven’s language from Claiborne Hardware in its 
restriction of the freedom to make “spontaneous and emotional 
appeals” that are tied to this liability for any future reaction.143 
To Sherman, the elevation of a chilling concern raises a new 
concept of a heckler’s veto where their speech is enshrined for 
perpetuity based on any given reaction to their speech.144 Doing 
so would also require that prosecutors demonstrate these 
outbursts were intended to be recurring in their same form across 
myriad audiences with the same effect. 

 
The inevitable question of this approach is clear at the 

outset, however, and, considering past efforts by the government 
to censor freedom of speech,145 it is ultimately unpalatable as it 
significantly burdens any future speech on platforms. The 
possibility of a government using a crisis as a means of 
justification to restrict certain types of speech could easily 
balloon beyond its practical application and result in a catch-all 
justification for chilling speech in myriad circumstances deemed 
necessary by the government.146 Consider this approach in the 
context of a post containing COVID-19 misinformation on social 
media, such as a post advocating against wearing a mask despite 
contrary guidelines from formal sources. In the instance where 
one could prove the intention of a post to be inciting lawlessness, 
it would certainly halt any sharing whatsoever, of even good-
faith actors, for fear of being punished even if it was a just an 
impulsive posting. The force of Section 230 liability cannot be an 
authoritative test of truth, but rather should return discourse to 
Marketplace forces. If the courts suddenly construct some sort of 
litmus test for truth that acts as gatekeeping for speech, they have 
effectively created a means of chilling speech on a massive scale. 
The consequence of applying a test for truthfulness also raises 
questions about how the standard for truth or intent would be 
conducted. If left to judges, it might also result in any number of 
standards being applied that could lead to inconsistent results 
across jurisdictions. Additionally, this approach also does little 

                                                
143 See NAACP v. Claiborne Hardware, 458 U.S. 886, 928 (1982). 
144 Sherman, supra note 139, at 171. 
145 See Whitney v. California, 274 U.S. 357, 371–73 (1927) (holding that, under the 
Criminal Syndicalism Act, the state can exercise its police power to punish 
utterances of words with bad tendency). 
146 See Korematsu v. United States, 323 U.S. 214, 216 (1944) (holding that the 
military necessity arising from the danger of espionage and sabotage warranted the 
evacuation and internment order that restricted the rights of Asian-Americans). 
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to affect platform control of discourse and the effects that it might 
have on the closing of other public fora. While imposing liability 
on platforms may be a part of an eventual solution, changing the 
way intention is interpreted on social media does not appear the 
wisest course, as it may quickly devolve into a jurisprudential 
mire of imprecise definitions and would likely chill more speech 
than it frees. 

 
That’s not to say that courts agree they are an improper 

arena for taking Section 230 to task. In a filing where the 
Supreme Court declined to review a case alleging an issue within 
the scope of Section 230, Justice Thomas released a statement 
arguing that lower courts need to be corrected in their 
interpretation of the protections conferred upon online 
platforms.147 Justice Thomas notes that, since its inception, the 
liability doctrine of Section 230 has gone twenty-four years 
without interpretation of the civil immunity provision contained 
within.148 Fixating on the Ninth Circuit’s reliance on “policy and 
purpose” of Section 230 as grounds to conclude immunity is 
unavailable to plaintiffs alleging anticompetitive conduct, 
Thomas asserts that the emphasis on nontextual grounds by 
lower courts has resulted in questionable precedent that should 
be considered by the Supreme Court.149 In typical fashion, 
Thomas argues that the legislative intention of Section 230 is 
clear on its face and serves to (1) allow the hosting and 
transmission of third-party content without being subject to 
liability and (2) direct immunity from some civil liability 
stemming from good-faith acts to restrict access or outright 
remove offensive content.150 In considering the interpretation of 
the lower courts, Thomas observes that there are a number of 
issues with the expansion of Section 230 liability. 

 
First, he identifies the holding in Zeran as particularly 

troublesome, as the lack of distinction between publisher and 
distributor liability has resulted in the conferring of immunity 

                                                
147 Enigma Software Grp. v. Malwarebytes, Inc., 946 F.3d 1040 (9th Cir. 2019), cert. 
denied, 141 S. Ct. 13 (2020) (Thomas, J., statement on denial of certiorari); see also 
Biden v. Knight First Amend. Inst., 141 S. Ct. 1220, 1222–26 (2021) (Thomas, J., 
concurring in denial of certiorari). 
148 Malwarebyets, Inc., 141 S. Ct. at 13. 
149 Id. at 15. 
150 Id. 
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“even when a company distributes content that it knows is 
illegal.”151 Thomas acknowledges that there is some overlap in 
this distinction, but ultimately this interpretation should be 
questioned based on the clear congressional intent contained 
within other areas of the CDA and a lack of congressional intent 
to carve out such an exception.152  

 
Second, Thomas takes issue with the interpretation in 

Fair Housing Council of San Fernando Valley,153 where the Ninth 
Circuit held that, in effect, Section 230 protection affords 
immunity to a platform’s own content.154 Thomas asserts that a 
natural reading of the statute only grants publisher protections 
where content is “provided by another information content 
provider.”155 Coupled with the provisions that allow for a 
publisher to host, withdraw, or alter content for presentation, 
Thomas’ construction of the lower courts’ interpretation suggests 
that even in the event of adding commentary or editing content 
the platforms may function without liability.156 

 
Finally, Thomas contends that the immunity offered to 

platforms when they allow objectional content to persist only 
applies where the platforms unknowingly decline to perform 
editorial functions, where the current interpretation allows for 
companies to racially discriminate, host terror groups, and 
complicate tracking criminal activity.157 While the manner in 
which one interprets the provisions of Section 230 liability might 
differ, Thomas’ concern about a lack of Supreme Court guidance 

                                                
151 Id. 
152 Id. at 15 (noting that Congress uses the same categorial language as in § 230(c)(1) 
regarding the removal of content but refrained from doing so). But see § 230(c)(2). 
153 521 F. 3d 1157 (9th Cir. 2008). 
154 See id. at 1165. 
155 Malwarebyets, Inc., 141 S. Ct. at 14; see Fair Housing Council of San Fernando Valley, 
at 1165 (emphasis added). 
156 Malwarebyets, Inc., 141 S. Ct. at 16; see § 230(f)(3) (suggesting that providers are 
liable for content in which they contribute to development); see also Jones v. Dirty 
World Ent. Recordings LLC, 755 F. 3d 398, 403, 410, 416 (6th Cir. 2014) 
(interpreting “development” narrowly to “preserv[e] the broad immunity th[at §230] 
provides for website operators’ exercise of traditional publisher functions”). 
157 Malwarebyets, Inc., 141 S. Ct. at 17; Sikhs for Justice, v. Facebook, Inc., 697 F. 
App’x 526 (9th Cir. 2017), aff ’g 144 F. Supp. 3d 1088, 1094 (N.D. Cal. 2015) 
(concluding that “any activity that can be boiled down to deciding whether to 
exclude material that third parties seek to post online is perforce immune” under 
§230(c)(1)); Jane Doe No. 1 v. Backpage.com, LLC, 817 F.3d 12, 16–21 (1st Cir. 
2016); Force v. Facebook, Inc., 934 F. 3d 53, 65 (2d Cir. 2019) (granting immunity 
and reasoning that recommending content “is an essential result of publishing” even 
in the instance where a platform recommended content circulated by terrorists). 
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in lower court jurisprudence seems valid in context, given the 
absence of standards for review in the courts and the effects that 
such liberal constructions of Section 230 have wrought. 
Tightening the interpretation of the courts might not be the best 
origination for correcting the consequences of Section 230, but it 
is certainly not lost on the Supreme Court that action on Section 
230 liability might be warranted in the future. For the policy 
reasons stated above, Justice Thomas’ assertion that allowing the 
legal process to simply run its course by giving plaintiffs a chance 
to bring about claims in the first place would somehow accord 
balance to the Section 230 issue is practically incorrect. This is 
hardly the first instance of Justice Thomas taking aim at 
protections for speech and emblematic of Thomas’ 
jurisprudential vision to rectify what he perceives as judicial 
activism.158 However, Thomas’ statement does suggest there is 
some significant consideration and appreciation for the 
legislature to return to the table on Section 230. 

C. A Statutory Facelift for Section 230 

In September 2020, the Department of Justice proposed 
amending CDA Section 230 in the form of two changes: 
expanding the definition of what constitutes an information 
content provider and excluding decisions to “restrict access to or 
availability of material” from publisher immunity.159 The DOJ 
summarized the need for reform in its cover letter to Congress, 
stating “[t]he proposed legislation accordingly seeks to align the 
scope of Section 230 immunities with the realities of the modern 
[I]nternet while ensuring that the [I]nternet remains a place for 

                                                
158 See Zachary Tooman, Fear and Loathing in the Court: Justice Thomas’ Audience of One 
in McKee v. Cosby, FIRST AMEND. L. REV., 
https://firstamendmentlawreview.org/2020/01/17/fear-and-loathing-in-the-court-
justice-thomass-audience-of-one-in-mckee-v-cosby/ (observing a trend in Thomas’ 
jurisprudential tendencies where he advocates for overturning established First 
Amendment precedent on the basis that the states were capable of determining 
balance between encouraging public discourse and providing private remedy to libel 
in civil action). 
159 Compare Ramseyer Draft Legislative Reforms to Section 230 of the Communications 
Decency Act, U.S. DOJ (Sept. 23, 2020), https:// 
www.justice.gov/file/1319331/download with 47 U.S.C. § 230(c)(1) (illustrating the 
differences between the DOJ’s proposed changes of Section 230 and the statutory 
text itself). 
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free and vibrant discussion.”160 The expansion of the definition 
would potentially cover actions of editorialization by platforms 
during online content-hosting. This directly affects the scope of 
immunity under Section 230(c)(1) that provides platforms are 
not held liable due to their hosting, rather than publication, of 
third-party speech161 The clarification proposed by the DOJ aims 
to prevent the use of Section 230 as a shield for platforms to 
escape liability.162 

 
The second proposal grants immunity to platforms where 

they acted in “good faith” in restricting access or availability of 
material based on an objective standard that the content is 
deserving of removal or restriction.163 Additionally, removal or 
restriction would be required to have an accompanying rationale 
for the editorialization and an opportunity for the aggrieved to 
respond to the platform’s decision.164 In doing so, the DOJ 
intends platforms to be held liable for harms arising from specific 
material where the platforms are active in their modification or 
permission of such content. Like the first proposal, there is also 
a question of the effects it would have on the judicial system, 
albeit from the opposite side of the bench. Given the amount of 
content hosted on platforms each day, monitoring and attending 
to that volume of material would be astronomical, even for the 
largest providers, let alone the enormous burden it might place 
on smaller entities. However, in the space where the government 
and platforms might compromise, there could be a workable 
solution that imparts less substantial cost on the parties involved 
given the immense power concentrated among several of the 
more influential platforms. 

                                                
160  Office of the Attorney General Letter to the Honorable Michael R. Pence, U.S. DOJ, at 2 
(Sept. 23, 2020), https://www.justice.gov/file/1319346/download. 
161 Id. 
162 Id. (considering courts’ interpretations, it will likely clash with the already 
established CDA interpretation); see also 47 U.S.C. § 230 (c)(2)(A) (shielding from 
liability “any action voluntarily taken in good faith to restrict access to or availability 
of material that the provider or user considers to be obscene, lewd, lascivious, filthy, 
excessively violent, harassing, or otherwise objectionable”); see, e.g., Batzel v. Smith, 
333 F.3d 1018, 1029 (9th Cir. 2003); see, e.g., Fair Housing Council of San Fernando 
Valley v. Roommates.com 521 F.3d 1157, 1163–64 (9th Cir. 2008). 
163 Ramseyer Draft Legislative Reforms to Section 230 of the Communications Decency Act, 
supra note 159, at 5 (defining “good faith” as having four elements to satisfy its 
requirements when restricting access or availability of material). 
164 Id. 
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D. What Do the Platforms Say? 

In a congressional hearing to the Senate Commerce 
Committee on October 28, 2020, Twitter CEO Jack Dorsey 
posited three suggestions concerning the expansion of Section 
230: (1) requiring companies to publish information about how 
they moderate decisions, (2) making them offer a 
“straightforward” process for users to appeal those decisions, 
and (3) letting users select which algorithms dictate what content 
they view on online platforms.165 Unfortunately, Dorsey did not 
expand upon how exactly his suggestions would be 
implemented, who would determine the standards for sufficient 
implementation and moderation, or who would hold platforms 
accountable for following through on their promises. 

 
In the wake of the violence at the Capitol on January 6, 

2021, tech companies have conceded the need to regulate their 
platforms.166 As of March 2021, Facebook CEO Mark 
Zuckerberg has promised that he will come to Congress with a 
proposal that would revise the current federal internet 
regulations related to unlawful content.167 In testimony to 
Congress before the House Energy and Commerce Committee, 
Zuckerberg offered that platforms “should only be shielded from 
[] liablility in instances where they are have systems in place for 
identifying unlawful content and removing it.”168 However, he 
added, platforms cannot be held liable for something that they 
fail to detect.169 In a separate House Energy and Commerce 
Committee meeting, Google CEO Sundar Pichai stated he was 
“concerned” with the recent enthusiasm to reform or repeal 

                                                
165 Christiano Lima, Twitter CEO’s Section 230 ‘expansion’ Ideas Add to Signs Tech May 
Be Open to Changes, POLITICO, (Oct. 28, 2020) 
https://www.politico.com/news/2020/10/28/twitter-ceo-section-230-433320. 
166 Abram Brown & Andrew Solender, Social Media Reform Appears Stalled in 
Congres—Even As Zuckerberg And Dorsey Prepare To Testify About It, FORBES, (Mar. 25, 
2021), https://www.forbes.com/sites/abrambrown/2021/03/25/section-230-social-
media-facebook-twitter-zuckerberg-dorsey-congress/?sh=4a693bef50fe. 
167 Id. 
168 Gina Heeb, Zuckberg Says He Backs Controlversial Section 230—Law Attacked By 
Trump That Protects Internet Companies, FORBES, (Mar. 24 2021), 
https://www.forbes.com/sites/ginaheeb/2021/03/24/zuckerberg-says-he-backs-
changes-to-controversial-section-230-law-attacked-by-trump-that-protects-internet-
companies/?sh=3b4dafbf13a2. 
169 Id. 
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Section 230.170 He noted the harm of both free expression and the 
ability of the platforms to act on their own accord to protect 
users.171 Jack Dorsey did not directly mention Section 230 or 
specific reforms related to its provisions in his remarks to the 
Committee.172 

 
In all honesty, without movement or cooperation from 

the platforms themselves, the situation quickly spirals into a sort 
of Nash equilibrium,173 where neither party sees itself gaining 
some sort of unilateral advantage in the exchange. Platforms see 
the weakening of Section 230 liability or a change in perspective 
upon review to be a challenge to their bottom line and, as 
discussed above, they have no issue profiting off the effects of 
misinformation.174 Alternatively, if former President Trump’s 
frequent use of Twitter is to become the norm for leaders in the 
U.S. as a means of communicating with constituents, the 
increase in the impression of governmental action associated 
with that type of speech implicates public forum concerns.175 
Note that this interaction, while problematic in instances where 
politicians blocking dissident voices, is truly remarkable. 
Enhancing discourse through new technologies in the political 
sphere has seen its fair share of historical counterparts, such as 
Roosevelt’s fireside chats by radio or the impact of the television 
on the dissemination of presidential debates.176 

                                                
170 Katie Canales, Mark Zuckerberg and Sundar Pichai said they're open to Section 230 
reform, but some of their proposed changes look a lot like the protections tech firms already 
have, BUSINESS INSIDER (Mar. 24, 2021), 
https://www.businessinsider.com/facebook-google-twitter-testimonies-
misinformation-hearing-2021-3. 
171 Id. 
172 Id. 
173 The Nash Equilibrium principle, illustrated by the well-known example of the 
Prisoners’ Dilemma, sees a strategic impasse where every person in a group makes 
the best decision for herself, based on what she thinks the others will do. No-one can 
do better by changing strategy: every member of the group is doing as well as they 
possibly can and thus there is no incentive to change tactics or divert attention 
elsewhere. What is the Nash Equilibrium and Why Does It Matter?, POLITICO (Sept.7, 
2016) https://www.economist.com/the-economist-explains/2016/09/06/what-is-
the-nash-equilibrium-and-why-does-it-matter.  
174 Abby Ohlheiser, This is How Facebook’s Fake-New Writers Make Money, THE WASH. 
POST, (Nov. 18, 2016), https://www.washingtonpost.com/news/the-
intersect/wp/2016/11/18/this-is-how-the-internets-fake-news-writers-make-
money/. 
175 At the time of this writing, former President Trump had not yet been de-
platformed after his defeat in the 2020 presidential election to Joseph Biden. 
176 Drew Desilver, From Telegrams to Instagram, A Look at Presidents and Technology, 
PEW RSCH. CTR., (Feb. 13, 2015) https://www.pewresearch.org/fact-
tank/2015/02/13/from-telegrams-to-instagram-a-look-at-presidents-and-
technology/. 
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However, in opening the hearing with remarks about the 
reformation of Section 230 doctrine, one can make a simple 
assumption of platforms’ understanding of their position in 
American discourse and First Amendment jurisprudence. 
Namely, Americans recognize that platforms are very difficult to 
live without in this moment. Mr. Dorsey’s statement is an 
admission that he recognizes the American people and the 
United States government do not think highly of the platforms’ 
current position to affect so much of life without some measure 
of assurance that abuses of such power in controlling 
information, controlling access to an almost imperative forum, 
enabling bad actors, and fighting against efforts to restrain them. 
Looking to the future, if American society is to live with the 
effects of social media, it must ask whether the price it pays to 
platforms is worth the damage caused to the institution of the 
Marketplace of Ideas.  

 

IV. CONCLUSION 

 The advent of the COVID-19 pandemic has illuminated 
the already-present issues with allowing an antiquated liability 
doctrine to protect entities elevated beyond its legislative intent. 
There is an inherent tension between the interest in an individual 
minimizing the harms that social media might proliferate while 
still enjoying the benefits becoming evermore commonplace in 
American communication.  Users rightly value their ability to 
take part in the process of discourse, where the interchange of 
ideas serves its most important function as a means of education 
through conflicting inputs. And in theory, social media should 
propel that interaction to its zenith. 
 

However, COVID-19 has proven that users are not in a 
place to self-regulate, nor are platforms rushing to create 
scenarios where they might be subjected to liability or social 
consequences for their role. Conversely, the public largely fails 
in its role to recognize the issues with misinformation being 
shared absent proper scrutiny and correctly worries about its ill 
effects. Namely, it requires effort on the individual’s part. In this 
period of uncertainty, the value of accurate information is 
imperative to the strength of democracy. Unfortunately, 
Americans have been convincingly reminded that the 
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Marketplace of Ideas requires maintenance from time to time 
through hardship and loss. 

 
COVID-19 should serve as the most salient reminder that 

it is even more imperative to ensure that the cogs of the 
Marketplace’s machinery for producing truth remain operational 
and strong to service democracy in such unprecedented peril. In 
effect, COVID-19 has provided the Marketplace a well-needed 
opportunity for introspection. Americans, seeking to engage in 
the public forum, are becoming increasingly reliant on private 
entities to provide them with outlets to engage in a more 
expedient manner. Even before the pandemic, there was already 
a growing sentiment within the American zeitgeist signaling 
social media’s rise to a station of near necessity in everyday life. 
Being forced to work, communicate, and socialize during 
COVID-19 has hopefully catalyzed a new perspective on social 
media’s role in our public discourse and, with that role, the 
weighty responsibilities associated with curating such a valuable 
resource. As it stands, Section 230 is inhibiting the development 
of these responsibilities, such that it may prove suffocating in the 
future. At the very least, there must be some credence to Justice 
Thomas’ concern that Section 230 has gone twenty-four years 
without the attention of the Supreme Court to its liability 
principle. While the solution is uncertain, COVID-19 has 
brilliantly illuminated the ever-increasing role social media plays 
as an emergent quasi-forum and the consequences such an 
impossible position poses for the law.  
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