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WALKING OUT ON STUDENT SPEECH:
THE EROSION OF TINKER AND HOW PICKERING
PROMISES TO RESTORE IT
Emily Brown*
ABSTRACT
Tinker v. Des Moines Independent Community School District has
been the law for fifty years, but it has failed to adequately protect
student speech. Courts don’t know how to apply it correctly,
schools don’t know how to implement it constitutionally, and
students are left unable to contribute their views to the free
marketplace of ideas. Nowhere were Tinker’s shortcomings more
apparent than in the aftermath of the student walkouts in
response to the February 14, 2018, shooting in Parkland, Florida.
Schools scrambled to respond in a way that would protect their
students and, in the process, ended up engaging in
unconstitutional content and viewpoint discrimination.
Meanwhile, courts have allowed censorship of students by
gradually removing Tinker’s protective teeth, finding speech
capable of causing the meagerest “disruption.” A revised legal
standard is in order so that student speech on important, schoolrelated issues, like gun violence in schools, can be heard. This
note proposes that student speech doctrine borrow from Pickering
v. Board of Education and the public employee speech doctrine and
find passive student protest on school-related matters of public
concern per se not substantially disruptive under Tinker.

* Emily Brown is a legal fellow at the Reporters Committee for Freedom of the Press
and a graduate of the University of Virginia School of Law and Haverford College.
She would like to thank her parents, Ann Wolski, and Emily Dixon for listening to
her talk about nothing but this article and understanding when she couldn’t talk at all
because she was working on this article. She would also like to thank Lily and Greg
Stanton Marra for the desk space and the sandwiches.

2

FIRST AMENDMENT LAW REVI EW

[Vol. 19

Table of Contents
A. Schools’ Response to the Walkouts ............................. 7
B. The Trouble with Tinker ....................................... 11
I. STUDENT SPEECH JURISPRUDENCE: TINKER AND ITS CARVEOUTS .................................................................................... 14
A. Tinker’s Weakening ............................................. 15
B. Vanishing the Language in Tinker............................. 19
II. PUBLIC EMPLOYEE SPEECH RIGHTS..................................... 20
A. Traces of the Pickering Framework in School Settings ...... 22
B. Public Concern in School-Related Speech ...................... 23
III. PROPOSED REVISION TO THE APPLICABLE LEGAL STANDARD26
IV. CONCLUSION ................................................................... 30

“Chants of ‘Grades up! Guns down! as hundreds of Baltimore students
protest gun violence during a school walkout. One girl just turned
around, looked at the massive line of students and said to her friend:
‘Wow, that’s all us.’”1
Tinker v. Des Moines Independent Community School District2
was decided fifty years ago. And yet, public school officials still
are unsure of the extent to which they can punish students for
speaking.3 Their uncertainty was brought to the fore by the mass
student walkouts that followed the February 14, 2018, shooting
at Marjory Stoneman Douglas High School in Parkland,
Florida.4 Seventeen people died during the Parkland shooting,
1

Baltimore Students March on City Hall to Protest Gun Violence, PBS NEWSHOUR (Mar.
6, 2018, 5:59 P.M.), https://www.pbs.org/newshour/nation/baltimore-studentsmarch-on-city-hall-to-protest-gun-violence [hereinafter Baltimore Students].
2
393 U.S. 503 (1969).
3
See Denise Lavoie, Schools Brace for Massive Student Walkouts over Gun Violence, PBS
NEWSHOUR (Mar. 11, 2018, 1:54 P.M.),
https://www.pbs.org/newshour/nation/schools-brace-for-massive-studentwalkouts-over-gun-violence.
4
Walkouts happened “sometimes in defiance of school authorities, who seemed
divided and even flummoxed about how to handle their emptying classrooms.” Alan
Blinder & Vivian Yee, Thousands Walk Out of Class, Urging Action on Gun Control, N.Y.
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and a month later nearly 1.6 million walked out of their
respective schools in response.5 Over 2,500 schools registered
with Youth Empower, the subproject of the Women’s March
that organized the walkout.6 But the scope of participation varied
greatly by school. At Myers Park High School in Charlotte,
North Carolina, the walkout had “hundreds” of participating
students.7 At Wilson Preparatory Academy two hundred miles
east in Wilson, North Carolina, there was only one.8
The months following the Parkland shooting saw a series
of walkouts. Although the March 14 walkout was the most
widely publicized and participated in, there were other walkouts,
including on February 27,9 March 6,10 and April 20.11 Some were
led primarily by the students,12 while others were planned by
parents13 or in coordination school administrators.14 Some took

TIMES (Mar. 15, 2018), https://www.nytimes.com/2018/03/14/us/schoolwalkout.html.
5
Press Release, Women’s March Youth Empower, Women’s March Youth
Empower Announces Enough! Youth Week of Action, WOMEN’S MARCH (Feb. 21,
2019), https://womensmarch.com/press-releases/march-11-15-womens-marchyouth-empower-announces-enough-youth-week-of-action
[https://web.archive.org/web/20200211033744/https://womensmarch.com/pressreleases/march-11-15-womens-march-youth-empower-announces-enough-youthweek-of-action].
6
Scott Berson, Is Walking Out of School Protected by the First Amendment?, MIAMI
HERALD (Mar. 12, 2018, 2:55 P.M.),
https://www.miamiherald.com/article204724929.html.
7
Hank Lee, ‘Enough is Enough’: Local Students Stage Walkout to Protest Gun Violence,
WCNC (Mar. 14, 2018, 11:08 A.M.),
https://www.wcnc.com/article/news/politics/enough-is-enough-local-studentsstage-walkouts-to-protest-gun-violence/275-528484704.
8
Gianluca Mezzofiore & Paul P. Murphy, At a School in North Carolina, He Was the
Only One of 700 Students Who Walked Out, CNN (Mar. 15, 2018, 2:55 A.M.),
https://www.cnn.com/2018/03/14/us/student-walks-out-alone-trnd/index.html.
9
Lavoie, supra note 3.
10
Baltimore Students, supra note 1.
11
Bruce Henderson, Myers Park High Students Say They Were Suspended for Walkout
Over Gun Violence, CHARLOTTE OBSERVER (Apr. 20, 2018, 12:00 A.M.),
https://www.charlotteobserver.com/news/local/article209440224.html.
12
Baltimore Students, supra note 1.
13
See Tom Dart, Walkout Wednesday: Students Risk Punishment for Joining Gun Control
Protest, THE GUARDIAN (Mar. 13, 2018, 1:00 P.M.),
https://www.theguardian.com/us-news/2018/mar/13/walkout-wednesdaystudents-gun-control-protest.
14
Tim Moran, Walkout at Bloom A Student Idea Embraced by Administration,
PATCH.COM (Mar. 14, 2018, 12:50 P.M.),
https://patch.com/illinois/chicagoheights/walkout-bloom-student-idea-embracedadministration.
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the form of vigils while others became public forums15 or even
miles-long marches.16 But all of them encompassed a political
message: that in light of the frequency of school shootings, gun
control laws need to be more stringent.17
Lawmakers took notice of the widespread public support
these students garnered and passed gun control legislation in
twenty-six states.18 Federal,19 state,20 and local21 elected officials
participated in walkouts across the country. And the Parkland
survivors soon became nationally recognized activists.22
The Parkland walkouts were not the first time that student
speech tipped the scales toward reform on an important schoolrelated political issue.23 Historically, student activism on schoolrelated issues has been especially potent.24 Some chalk this up to
students’ age,25 but common sense tells us that when an issue
15

Mark Price, SC School Backtracks: Students Can Debate Gun Control, but Can’t Join
National Walkout, CHARLOTTE OBSERVER (Mar. 7, 2018, 2:39 P.M.),
https://www.charlotteobserver.com/news/local/article203942129.html.
16
Baltimore Students, supra note 1.
17
Id.
18
Dakin Andone, Parkland Survivors Turned into Activists and Inspired a Wave of New
Gun Safety Laws, CNN (Feb. 11, 2019, 4:08 A.M.),
https://www.cnn.com/2019/02/11/us/parkland-change-gun-controllegislation/index.html.
19
Hawai’i Governor, US Senator Join Student-Led Walkout, MAUINOW.COM (Mar. 14,
2018 12:27 P.M.), https://mauinow.com/2018/03/14/governor-ige-joins-studentled-walkout/.
20
Id.; Tim Willert, Students walk out of class to protest gun violence, THE OKLAHOMAN
(Mar. 14, 2018, 1:39 P.M.), https://oklahoman.com/article/5587044/studentswalk-out-of-class-to-protest-gun-violence.
21
Willert, supra note 20; Baltimore Students, supra note 1.
22
Charlotte Alter, The School Shooting Generation Has Had Enough, TIME (Mar. 22,
2018, 7:00 A.M.), https://time.com/longform/never-again-movement/.
23
Josie Foehrenbach Brown, Inside Voices: Protecting the Student-Critic in Public Schools,
62 AM. U.L. REV. 253, 256 (2012) (“[C]hildren have been agents of transformative
American legal reforms that began in public schools but later reshaped the wider
constitutional consciousness.”). In 1951, Barbara Johns and her fellow students
walked out of R.R. Moton High School in Prince Edward County, Virginia in
protest of the unequal conditions in black and white schools, initiating a series of
events that led to the historic ruling in Brown v. Board of Education, 347 U.S. 483
(1954). Id. at 285. Over 10,000 students in Los Angeles public schools walked out in
1968 in protest of school policies discriminating against Mexican American students.
Kathryn Schumaker, Why the Parkland, Fla., High School Students Make Such Powerful
Activists, WASH. POST (Feb. 21, 2018),
https://www.washingtonpost.com/news/made-by-history/wp/2018/02/21/whythe-parkland-students-make-such-powerful-activists/.
24
Brown, supra note 23; Schumaker, supra note 23.
25
See Schumaker, supra note 23 (arguing that students are particularly effective
advocates because “[y]oung people often have a greater sense of the possibilities for

2020]

WALKING OUT ON ST UDENT SPEECH

5

concerns schools, students are the ones with the most at stake.
As one parent of a student who walked out commented, “[t]hese
kids are the ones in school having to deal with this issue, not us,
. . . and I feel that they have every right to make their opinions
known . . . .”26
Many colleges and universities demonstrated their
recognition of the importance of allowing students to speak on
gun violence in schools by publicly announcing that they would
not hold punishments for participating in the walkouts against
applicants.27 Richard H. Shaw, dean of undergraduate admission
and financial aid at Stanford University, said, “[g]iven the nature
of this national tragedy and the true and heartfelt response of
students in expressing their perspectives and expectations, the
University will not consider the choice of students to participate
in protests as a factor in the review of present or future
candidates.”28 But while colleges and universities had no qualms
about supporting students’ choice to walk out, elementary,
middle, and high schools’ responses showed misgivings.
According to Women’s March Youth Empower, the March
14 walkout “was the largest distributed single-day protest in
history.”29 With such high levels of participation, the walkout
was bound to provoke enforcement actions from school officials.
And it did.30 The responses to the walkouts from principals,
superintendents, and teachers were marked by confusion.31

change than their elders do and less concern about the short-term consequences of
seeking long-term reforms”).
26
Price, supra note 15 (quoting interview with parent Jo Stephens).
27
Clay Calvert, What the National School Walkout Says about Schools and Free Speech,
THE CONVERSATION (Mar. 14, 2018, 6:48 A.M.),
https://theconversation.com/what-the-national-school-walkout-says-about-schoolsand-free-speech-93327.
28
Id.
29
Women’s March Youth Empower, supra note 5.
30
See, e.g., Lavoie, supra note 3; Samie Gebers, 40 Scottsdale Middle-school Students
Suspended After Walkout, AZ CENTRAL (Feb. 28, 2018, 5:59 P.M.),
https://www.azcentral.com/story/news/local/scottsdaleeducation/2018/02/28/40-scottsdale-middle-school-students-suspended-afterwalkout/381459002/.
31
Blinder & Yee, supra note 4.
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Suspending students for missing class is not necessarily
an unconstitutional action.32 But some school officials reacted in
ways that demonstrated a disregard for the First Amendment
rights of their students.33
In Tinker v. Des Moines Independent Community School
District,34 the Supreme Court held that although public school
students do enjoy First Amendment protection while at school,
the school may discipline students for engaging in speech that
“substantially interfere[s] with the work of the school or
impinge[s] upon the rights of other students.”35
Schools need to be able to respond to situations on a caseby-case basis. Still, school principals are on the frontline of
preserving students’ First Amendment rights. There is a risk that
administrators may attribute the aggregate disturbance a walkout
causes to each individual participant.36 For a school
administrator, a disruption may seem more substantial, and
therefore punishable, when two hundred students leave class
than when one does, or when students walk out multiple times.
But, in application, this kind of response can afford students at
schools with less activism more of a right to speak than students
at schools where the activism is stronger. This kind of disparate
treatment shows that a more coherent rule is needed to protect
student speech when they are engaging in political activism, that
is, when it matters most.

32

See Students’ Rights: Speech, Walkouts, and Other Protests, ACLU,
https://www.aclu.org/issues/free-speech/student-speech-and-privacy/studentsrights-speech-walkouts-and-other-protests (last visited Jan. 14, 2021).
33
See infra, Section A.
34
393 U.S. 503 (1969).
35
Tinker , 393 U.S. at 509.
36
During the Parkland walkouts, students at schools where activism was less
widespread were sometimes punished less than their peers who participated in largescale walkouts. See, e.g., Alex Lasker, Students punished for school walkout serve detention
while holding signs featuring Parkland victims’ names, AOL.COM (Mar. 19, 2018, 12:55
P.M.), https://www.aol.com/article/news/2018/03/19/students-punished-forschool-walkout-serve-detention-while-holding-signs-featuring-parkland-victimsnames/23389690/ (over 200 students walked out, and were given detention);
Mezzofiore & Murphy, supra note 8 (one student walked out, and was not punished).
Tellingly, in explaining why he did not discipline his students for walking out,
Superintendent Jeffrey Rutzky of West Orange, New Jersey rationalized, “[i]t was a
small group of students.” Eric Kiefer, West Orange Students Hold School Walkout For
Parkland Victims, PATCH.COM (Feb. 22, 2018, 2:11 P.M.), https://patch.com/newjersey/westorange/west-orange-students-hold-school-walkout-parkland-victims.
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Part I of this article addresses student speech
jurisprudence and the erosion of Tinker’s First Amendment
protections. Part II assesses the public employee speech
framework’s application to students. Part III explains how these
two areas of the law can be fused to form a more coherent, more
appropriately protective, and more constitutionally sound
standard to apply to student speech.

A. Schools’ Response to the Walkouts
In responding to the Parkland walkouts, schools seemed
worryingly unaware of how to handle the potential disturbance
to class without infringing on the speech rights of their students.
For example, an online post by the Association of Wisconsin
School Administrators (AWSA) attempted to provide guidance
for principals planning response strategies to the walkouts.37 The
guidelines suggested that principals tell their communities that
they want protests to be “peaceful and positive.”38 “Peaceful,” to
an extent, is a reasonable time, place, and manner requirement
for a protest,39 but “positive,” insofar as it requires a certain tone
or messaging, is a content-based distinction.40 Here, the AWSA
treated them as almost synonymous.41
The post shows great concern for non-protesting students,
imploring principals to make sure they would not feel coerced
into walking out, would not be harassed, would still get taught,
and would be allowed to express a contrary viewpoint to those
of the protesters.42 But no recommendations were given as to
whether to punish student protesters or how to do so without
violating their rights.43 The post also showed a worrying lack of
knowledge about the historical significance of student speech:
37

Malina Piontek, Student Walk Outs and Protests: Tips for Principals, ASS’N OF WIS.
SCH. ADM’RS https://awsa.memberclicks.net/update-article--student-walk-outs-andprotests--tips-for-principals (last visited Jul. 3, 2019).
38
Id.
39
Cf. Brown v. Louisiana, 383 U.S. 131 (1966) (explaining that the First Amendment
extends to peaceful actions of protest).
40
Reed v. Town of Gilbert, 576 U.S. 155, 163 (2015) (“Government regulation of
speech” is content-based, if it “applies to particular speech because of the topic
discussed or the idea or message expressed”).
41
See Piontek, supra note 37.
42
Id.
43
See id.
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“Student protest is a relatively new issue for school leaders, but
one that will likely to [sic] continue to impact schools, students,
staff members and families in the months and years to come.”44
Again, Tinker was decided fifty years ago. Student activism is not
a new issue, and yet the educators here were neither prepared to
work around it nor aware of why it is important to do so.
Some schools reacted negatively to the political nature of
the walkouts. Needville Independent School District
Superintendent Curtis Rhodes, of Needville, Texas, said that the
school would discipline a walkout specifically for being political
speech.45 In Lafayette Parish, Louisiana, the school board
decided that students would not be punished for participating
because the board understood it to be an act of memorial for the
victims of the Parkland shooting.46 When it became clear that the
walkouts were also a political protest of the effects of gun policy
on schools, the school board changed its position.47 These
policies of restricting political speech for being political are “a
quintessential First Amendment violation.”48
Prior to the walkout at Powdersville High School in
Greenville, South Carolina, the school posted on its Facebook
page that “[a]ny students involved in the event have been asked
to focus on school safety, including increased mental health
counselors and increased funding and training for SRO officers,
not gun control.”49 When asked, the school explained that it was
against the walkout because school officials believed students
were “being told by outside groups what [they] should do and
how [they] should react.”50 Here, Greenville school officials were
threatening not mere content-based discrimination, but
viewpoint-based discrimination.51
44

Id.
Karma Allen, Texas Superintendent Vows to Suspend Students Who Walk Out to Protest
Guns, ABC NEWS (Feb. 22, 2018, 6:32 A.M.), https://abcnews.go.com/US/texassuperintendent-vows-suspend-students-walkout-protest-guns/story?id=53268955.
46
Blinder & Yee, supra note 4.
47
Id.
48
Sarah Gray, Texas School Threatens to Suspend Any Students Who Leave Class to Protest,
TIME (Feb. 22, 2018, 5:18 P.M.), https://time.com/5171089/texas-school-threatenssuspend-students-protest/ (quoting Georgetown law professor Heidi Li Feldman).
49
Price, supra note 15.
50
Id.
51
“Government discrimination among viewpoints—or the regulation of speech
based on ‘the specific motivating ideology or the opinion or perspective of the
45
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Unconstitutional treatment by schools even spawned
litigation in at least two courts. In M.C. ex rel. Chudley v. Shawnee
Mission Unified School District No. 512,52 students planned to
participate in the April 20 walkout by assembling outside and
giving speeches.53 The school district said that it would not
punish students for participating, but it did not endorse the
event.54 Like in Powdersville, the district notified students that
during the walkout, they could only discuss school safety and
would not be permitted to discuss gun control or school
shootings.55 School officials enforced this policy by ordering
students off of the microphone when they mentioned shooting or
gun violence, punishing students who stayed outside beyond the
first seventeen minutes, and prohibiting student journalists from
documenting the event.56 The court found the plaintiffs’ claim
that the schools’ actions were unconstitutional survived a motion
to dismiss.57
In M.O. v. Hononegah Community High School District
#207,58 students alerted school officials that they planned to
participate in the March 14 walkout. The school agreed to not
punish students for participating and allowed them to assemble
on the football field.59 During the actual walkout, however, the
plaintiff and a small group of other students seeking to express
pro-gun views were directed to a section of the parking lot out of
view and earshot of the group on the football field.60 When the
plaintiff asked why she was not allowed to join the large group,
staff replied that no one else agreed with their views and that they
speaker’—is a ‘more blatant’ and ‘egregious form of content discrimination.’” Reed
v. Town of Gilbert, 576 U.S. 155, 168 (2015) (citation omitted).
52
363 F. Supp. 3d 1182 (D. Kan. 2019).
53
Id. at 1191.
54
Id. at 1191–92 (stating that “[a]s a public institution, [the district] cannot take a
stand one way or the other on Second Amendment rights”).
55
Id. at 1191.
56
Id. at 1192–93.
57
Id. at 1202 (“Because the only justification for the speech restrictions alleged in the
Complaint is the need to avoid association with a controversial topic, the Court
cannot find at this stage of the litigation that SMSD reasonably forecast that the
students’ speech during the walkout would cause substantial disruption with
discipline or student safety. Therefore, the Court finds that Plaintiffs have stated a
plausible claim that their First Amendment rights were violated by the District’s
speech restrictions during the walkout.”).
58
No. 18 C 50260, 2019 U.S. Dist. LEXIS 81773 (N.D. Ill. May 15, 2019).
59
Id. at *5.
60
Id. at *5–6.
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would cause trouble.61 The court said that, drawing all
reasonable inferences in the plaintiff’s favor, her First
Amendment rights had been violated because the school
discriminated against her viewpoint.62
Student protests happen over other school-related
national issues besides gun control. For example, hundreds of
students at Bartlesville High School in Bartlesville, Oklahoma
walked out in February of 2018 to protest cuts in state education
funding.63 In other cases, students have been threatened with
disciplinary action for kneeling during the national anthem at
school sporting events in protest of police violence against
communities of color.64 Students have also been punished for
their participation in the National Day of Silence, on which
students take a vow to remain silent during the school day to
draw attention to the plight of bullied LGBTQ students.65
But the walkouts in response to the Parkland shooting in
particular are a powerful example of how students can engage in
large scale speech that is both school-related and political.66
Students’ speech on this issue exemplifies why speech is
protected in the first place. It was important to shaping the
national debate, it was important to students’ expressing grief,
frustration, and apprehension, and it was important to their
engagement as active citizens. And yet, many students were
unsure of their right to speak out on this issue. Meanwhile,
school officials themselves were unsure of how to treat student
protesters, or outright refused to protect their students’ rights.
These are the exact kind of conditions in which speech can be
chilled.

61

Id.
Id. at *22.
63
Yee & Blinder, supra note 4.
64
Evie Blad, Can Schools Punish Students for Protesting the National Anthem?, PBS
NEWSHOUR (Oct. 7, 2016, 2:03 P.M.),
https://www.pbs.org/newshour/education/schools-students-protesting-nationalanthem.
65
See Hatcher v. Fusco, 570 F. App’x. 874, 876 (11th Cir. 2014).
66
See Baltimore Students, supra note 1; Brian Dickerson, Opinion, Teachers and
Students, Unhappy and Fired-Up, DETROIT FREE PRESS (Apr. 22, 2018, 6:00 A.M.),
https://www.freep.com/story/opinion/columnists/briandickerson/2018/04/22/student-gun-control-protests/536652002/.
62
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B. The Trouble with Tinker
It is well-established that public school students enjoy
some amount of First Amendment protections, especially when
engaging in political speech. Tinker, the case that articulated the
standard against which these protections are measured, was
about students wearing black armbands to protest the Vietnam
War.67 A fundamental principle of First Amendment
jurisprudence is that protections are most important when they
are about political speech.68 This principle is no less applicable
when the speaker is a student.69
Even so, student speech has been treated unfavorably by
courts over the past five decades as several categorical exceptions
to the Tinker rule have been added, and even the Tinker rule itself
has been applied less and less stringently.70 Although courts
never admit to it, it seems like a large part of the reason for this
decline in protection is that the student speech evaluated by
courts is often crude in tone.71 Courts compare students calling
67

Tinker v. Des Moines Ind. Cmty. Sch. Dist., 393 U.S. 503, 504 (1969).
New York Times Co. v. Sullivan, 376 U.S. 254, 301 (1964) (Goldberg, J.,
concurring) (“We should be ever mindful of the wise counsel of Chief Justice
Hughes: ‘Imperative is the need to preserve inviolate the constitutional rights of free
speech, free press and free assembly in order to maintain the opportunity for free
political discussion, to the end that government may be responsive to the will of the
people and that changes, if desired, may be obtained by peaceful means. Therein lies
the security of the Republic, the very foundation of constitutional government.’”)
(quoting De Jonge v. Oregon, 299 U.S. 353, 365 (1937)); See Cohen v. California,
401 U.S. 15, 24 (1971) (“The constitutional right of free expression . . . is designed
and intended to remove governmental restraints from the arena of public discussion,
putting the decision as to what views shall be voiced largely into the hands of each of
us, in the hope that use of such freedom will ultimately produce a more capable
citizenry.”).
69
See Tinker, 393 U.S at 506 (“It can hardly be argued that either students or teachers
shed their constitutional rights to freedom of speech or expression at the schoolhouse
gate.”).
70
See Guiles ex rel. Guiles v. Marineau, 461 F.3d 320, 326 (2d Cir. 2006). The Second
Circuit expressed confusion and frustration with the application of Tinker’s scope as
“[i]t is not entirely clear whether Tinker’s rule applies to all student speech that is not
sponsored by schools . . . or whether it applies only to political speech or to political
viewpoint-based discrimination.” Id.; see also Geoffrey A. Starks, Tinker’s Tenure in
the School Setting: The Case for Applying O’Brien to Content-Neutral Regulations, 120
YALE L.J. ONLINE 65 (2010), http://yalelawjournal.org/forum/tinkers-tenure-in-theschool-setting-the-case-for-applying-obrien-to-content-neutral-regulations (noting that
United States v. O’Brien, 391 U.S. 367 (1968) is favored by the Fifth, Sixth, Ninth,
and Eleventh Circuits over a Tinker analysis).
71
Brown, supra note 23, at 328 (stating that there is a “mounting number of incidents
involving extreme, vulgar, and intemperate on-line student speech about school
personnel.”).
68
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principals “douchebags”72 and the like to the silently dignified
act of wearing a black armband, and find the former disruptive
and, therefore, unprotected.73 The actual difference between
these situations is likely the courts’ perceived importance of the
speech at issue, not how disruptive it is. Couching this distinction
in terms of the reasonable likelihood of a substantial disruption
does not disguise the fact that courts are disfavoring speech based
on content.
This is not a faithful interpretation of the standard set
down in Tinker. Aside from general jurisprudential coherency
concerns, this interpretation is problematic because it allows
content discrimination without subjecting it to strict scrutiny.74
Content discrimination is held to the strictest scrutiny because it
can easily be a cover for viewpoint discrimination.75 This is
especially troubling in the school environment, where students
are under the power and control of the school. Students who
complain about teachers or school officials may do so simply
because they were disciplined and are unhappy about it. But their
unhappiness might also stem from being disciplined under
arbitrary or unjust school policies.76 School officials cannot be
allowed to discriminate against student viewpoints, and courts
cannot permit them to do so based on content.

72

See, e.g., Doninger v. Niefhoff, 642 F.3d 334, 340 (2d Cir. 2011).
See, e.g., Bell v. Itawamba Cnty. Sch. Bd., 799 F.3d 379, 402 (5th Cir. 2015) (Costa,
J., concurring) (implying that the whistleblowing aspect of plaintiff’s rap was
outweighed by the violence of his lyrics). See also J.S. v. Blue Mt. Sch. Dist., No.
3:07cv585, 2008 U.S. Dist. LEXIS 72685 (M.D. Pa. Sept. 11, 2008) (“The type of
speech involved in Tinker is political speech. In the instant case, the speech is not
political; rather it [sic] was vulgar and offensive statement . . .”).
74
“[T]he First Amendment . . . does not countenance governmental control over the
content of messages expressed by private individuals. Our precedents thus apply the
most exacting scrutiny to regulations that suppress, disadvantage, or impose
differential burdens upon speech because of its content. . . . In contrast, regulations
that are unrelated to the content of speech are subject to an intermediate level of
scrutiny, because in most cases they pose a less substantial risk of excising certain
ideas or viewpoints from the public dialogue.” Turner Broad. Sys. v. FCC, 512 U.S.
622, 641–42 (1994) (citations omitted).
75
Elena Kagan, Private Speech, Public Purpose: The Role of Governmental Motive in First
Amendment Doctrine, 63 U. CHI. L. REV. 413, 414 (1996) (standing for the idea that
First Amendment doctrine may be most coherently understood as “tools to flush out
illicit motives and to invalidate actions infected with them”).
76
This form of student dissent is especially vulnerable to covert viewpoint
discrimination. See Brown, supra note 23, at 255.
73
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On the other hand, allowing some speech can be
detrimental for schools. School officials have legitimate concerns
about maintaining authority and a mutually respectful
environment for students and teachers.77 The inexactness of the
current standard does not adequately protect those concerns and,
as a result, is being misapplied in such a way as to allow schools
to overly protect them.
I propose a revision to address this flaw in the application
of the Tinker standard. To make sure that student speech is
protected where and when it matters most, courts should
incorporate a version of the Pickering78 rule into their student
speech analysis. In Pickering v. Board of Education, the Supreme
Court held that public employees enjoy First Amendment
protections when their free speech interest in commenting on
matters of public concern is not outweighed by the government’s
interest in restricting such speech as an employer.79
The key element of this rule is that Pickering offers
protection to public employees when they speak on matters of
public concern.80 The Supreme Court held that this protection
applies because public employees have expertise in matters of
public concern, making their speech about those areas especially
valuable.81 By nature of their position as students, when students
speak on school-related issues, they have a similar level of
expertise. Protecting student speech any time a student speaks on
a school-related issue, however, would be overly broad and lead
to schools not being able to control their students appropriately.
That is why I propose that the standard apply only to speech that
is about issues that are both school-related and of public concern.

77

Tinker v. Des Moines Ind. Cmty. Sch. Dist., 393 U.S. 503, 507 (1969).
Pickering v. Bd. of Educ., 391 U.S. 563 (1968).
79
Id. at 573.
80
Id. at 568.
81
Id. at 571–72.
78
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I. STUDENT SPEECH JURISPRUDENCE:
TINKER AND ITS CARVE-OUTS
Student speech jurisprudence is notoriously convoluted.82
Since Tinker was decided fifty years ago, the Supreme Court has
established three carve-outs in Fraser,83 Hazelwood,84 and Morse.85
If student speech is lewd or obscene,86 school-sponsored,87 or
promotes illegal drug use,88 it is unprotected by the First
Amendment. Fraser’s holding is parallel to First Amendment law
outside the school setting, which also does not protect obscene
speech.89 Hazelwood and Morse represent modifications based on
the special characteristics of the school setting.90 And yet, the
Court was not united in making those decisions,91 nor have lower
courts found this framework simple to apply.92
82

See Doninger v. Niefhoff, 642 F.3d 334, 353 (2d Cir. 2011) (“The law governing
restrictions on student speech can be difficult and confusing, even for lawyers, law
professors, and judges.”); Paul Forster, Teaching in a Democracy: Why the Garcetti Rule
Should Apply to Teaching in Public Schools, 46 GONZ. L. REV. 687, 690 (2010) (“A
somewhat incoherent collection of cases governs student speech.”).
83
Bethel Sch. Dist. v. Fraser, 478 U.S. 675 (1986).
84
Hazelwood Sch. Dist. v. Kuhlmeier, 484 U.S. 260 (1988).
85
Morse v. Frederick, 551 U.S. 393 (2007).
86
Fraser, 478 U.S. at 685.
87
Hazelwood, 484 U.S. at 273.
88
Morse, 551 U.S. at 403.
89
Roth v. United States, 354 U.S. 476, 481–85 (1957).
90
See Hazelwood, 484 U.S. at 266 (finding that the rights of students “must be ‘applied
in light of the special characteristics of the school environment.’”) (quoting Tinker v.
Des Moines Ind. Cmty. Sch. Dist., 393 U.S. 503, 506 (1969)); Morse, 551 U.S. at 406
(“[T]he “nature of [students’ First Amendment] rights is what is appropriate for
children in school.”) (citation omitted).
91
Justice Thomas lamented the Court’s failure to clearly articulate when Tinker
applies: “I am afraid that our jurisprudence now says that students have a right to
speak in schools except when they do not.” Morse, 551 U.S. at 418 (Thomas, J.,
concurring).
92
Courts have used a mix-and-match approach to student speech cases. See, e.g.,
Lowery v. Euverard, 497 F.3d 584, 591 (6th Cir. 2007) (noting that “hate” is akin to
obscene speech in discussing applicability of Fraser to student speech); Wildman ex rel
Wildman v. Marshalltown Sch. Dist., 249 F.3d 768, 771–72 (8th Cir. 2001) (applying
both Tinker and Fraser to student speech that used the word “bullshit”); Doninger v.
Niefhoff, 642 F.3d 334, 354 (2d Cir. 2011) (“[I]t is not entirely clear whether Tinker’s
rule (as opposed to other potential standards) applies to all student speech not falling
within the holdings of Fraser, Hazelwood, or Morse.”); Brown, supra note 23, at 331
(“Lower courts’ vigilance in protecting the participatory dimensions of citizenship at
school has been inconsistent, a deficiency likely traceable to changing cues from the
Supreme Court’s student speech cases.”); Emily Gold Waldman, Badmouthing
Authority: Hostile Speech About School Officials and the Limits of School Restrictions, 19 WM.
& MARY BILL RTS. J. 591, 657 (2011) (describing how courts have overly restricted
student speech that expresses a “genuine opinion” that is hostile about school officials
based on a “blended rationale” drawing on Tinker and Fraser).
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In Tinker, the Supreme Court held that student speech
that reasonably threatens to materially and “substantially
interfere with the work of the school or impinge upon the rights
of other students” may be censored.93 This requires a showing
that the censorship was “necessary to avoid material and
substantial interference with schoolwork or discipline.”94 Most
circuits have interpreted this to mean that if a substantial
disruption is reasonably foreseeable, school officials may punish
the speaker.95 To constitutionally censor student speech, a school
“must be able to show that its action was caused by something
more than a mere desire to avoid the discomfort and
unpleasantness that always accompany an unpopular
viewpoint.”96
A. Tinker’s Weakening
Because of the subjectiveness of the substantial disruption
rule, courts have ruled differently on almost identical fact
patterns.97As a result, Tinker’s effectiveness in defending student
free speech has decreased over time. Despite its holding that the
Tinkers’ protest was protected, and its iconic declaration that
neither “students [n]or teachers shed their constitutional rights
to freedom of speech or expression at the schoolhouse gate,”98
courts mostly cite Tinker for the principle that students have

93

Tinker, 393 U.S. at 509.
Id. at 511.
95
See Bell v. Itawamba Cty. Sch. Bd., 799 F.3d 379, 394 (5th Cir. 2015); S.J.W. ex rel
Wilson v. Lee’s Summit R-7 Sch. Dist., 696 F.3d 771, 778 (8th Cir. 2012); Kowalski
v. Berkeley Cty. Sch., 652 F.3d 565, 574 (4th Cir. 2011); Layshock v. Hermitage Sch.
Dist., 650 F.3d 205, 218 (3d Cir. 2011); Wisniewski ex rel. Wisniewski v. Bd. of
Educ., 494 F.3d 34, 38–39 (2d Cir. 2007).
96
Tinker, 393 U.S. at 509.
97
See, e.g., West v. Derby Unified Sch. Dist., 206 F.3d 1358, 1366 (10th Cir. 2000)
(ban on wearing confederate flags upheld); Bragg v. Swanson, 371 F. Supp. 2d 814,
826–27 (S.D. W. Va. 2005) (ban on wearing confederate flags found
unconstitutional); see also Nuxoll ex rel. Nuxoll v. Ind. Prairie Sch. Dist., 523 F.3d
668 (7th Cir. 2008) (finding a student’s claim that the school could not prevent him
from wearing a shirt with an anti-gay message in counter-protest of the Day of
Silence likely to succeed); Harper v. Poway Unified Sch. Dist., 445 F.3d 1166 (9th
Cir. 2006) (finding no constitutional violation when a student was suspended for
wearing a shirt with an anti-gay message in counter-protest of the Day of Silence).
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Tinker, 393 U.S. at 506.
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limited rights in schools.99 The movement toward limiting student
speech has been led by the Supreme Court in finding three broad
carve-outs.100 But the application of Tinker itself in lower courts
has resulted in weak protections for students.
In Pinard v. Clatskanie Sch. Dist. 6J,101 high school
basketball players circulated a petition calling for their coach’s
resignation.102 The players then refused to play at the next game
and were dismissed from the team.103 The Ninth Circuit declined
to determine whether the players’ boycott of the game was
expressive conduct, concluding that even if it was expressive
conduct, the boycott caused a substantial disruption because the
game had to be played with replacement players.104 This was a
flawed ruling because the cancellation of a high school basketball
game does not interfere with the education of other students or
endanger the operation of the school as a whole. It does not
necessarily even endanger the operation of the basketball
program.
In Doninger v. Niehoff,105 student Avery Doninger was
Junior Class Secretary and organizer of a school-wide musical
competition called Jamfest.106 The event had to be rescheduled
because the staff member who ran the lights and sound for the
auditorium was unavailable on the planned day.107 Interpreting
the rescheduling of the event as a de facto cancellation, Avery
spoke out in response in several ways, first by emailing a group

99

See, e.g., J.S. v. Blue Mt. Sch. Dist., 650 F.3d 915, 926 (3rd Cir. 2011) (citing
Tinker, 393 U.S. at 506); Doninger v. Niehoff, 642 F.3d 332, 348 (2d Cir. 2011)
(“Tinker itself provides substantial grounds for the school officials here to have
concluded [they] had legitimate justification under the law for [punishing student
speech].”) (internal quotation and citation omitted); Lowery v. Euverard, 497 F.3d
584, 588 (6th Cir. 2007) (citing Tinker, 393 U.S. at 526 (Black, J., dissenting));
Bowler v. Town of Hudson, 514 F. Supp. 2d 168, 177 (D. Mass. 2007) (citing Tinker,
393 U.S. at 507).
100
Forster, supra note 82, at 690 (“Although Tinker’s holding reads like a general rule,
the Court has not treated it as such, and indeed has retreated from the holding in
later student speech cases, generally upholding schools’ power to regulate student
speech.”).
101
467 F.3d 755 (9th Cir. 2006).
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Id. at 760–61.
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Id. at 762.
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Id. at 769–70.
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642 F.3d 334 (2d Cir. 2011).
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Id. at 339.
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Id.
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of parents, students, and others encouraging their intervention,108
then by posting on a personal blog informing her classmates
about the situation.109 School administrators received calls and
emails about the perceived cancellation of the event.110 Some
students gathered outside the principal’s office with the intent to
stage a sit-in, but dispersed as soon as Avery asked them to.111
The blog post came to the attention of the administration and
Avery was prohibited from running for Senior Class Secretary.112
At the assembly during which candidates for student council
made campaign speeches, students wore shirts saying “Team
Avery,” “Support LSM Freedom of Speech” and “RIP
Democracy” in protest of the administration’s preventing
Avery’s candidacy.113
The Second Circuit held that substantial disruption was
foreseeable because it was reasonably foreseeable that the speech
contained in Avery’s blog post would reach campus.114 There has
been much discussion over whether speech taking place on or
off-campus should affect Tinker’s applicability.115 This article will
not comment on that debate, except to point out that in Doninger,
the Second Circuit did not just decide that Tinker applied because
it was reasonably foreseeable that the speech would reach
campus, it also factored that finding into the substantial
disruption analysis.116 In other words, the Circuit held that it
being reasonably foreseeable that the post would reach campus
meant both that the substantial disruption standard was the
correct one to apply and that the post was in fact substantially
disruptive.117
In a discussion of whether there was a substantial
disruption in an earlier decision in the Doninger case, the Second
Circuit held that it was reasonably foreseeable that
“administrators and teachers would be further diverted from
108

Id. at 339–40.
Id. at 340–41.
110
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Id. at 342.
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Id. at 343.
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See, e.g., J.S. ex rel. Snyder v. Blue Mt. Sch. Dist., 650 F.3d 915, 931 n.8 (3d Cir.
2011); Waldman, supra note 92, at 654–56.
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Doninger, 642 F.3d at 348.
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their core educational responsibilities by the need to dissipate
misguided anger or confusion over purported cancellation” of
the student event.118 In the subsequent opinion’s evaluation of
the reasonable foreseeability of substantial disruption, the Circuit
pointed to the phone calls and emails administrators received
about Jamfest, the fact that those administrators were taken
away from other duties to respond to those queries, students
being upset and gathering outside the principal’s office, and that
Avery and three other students were called out of class to the
principal’s office as evidence of substantial disruption.119
Administrators taking time to respond to community concern
about a school issue, multiple students being in the same place
in the school hallway and shortly dispersing, and four students
being temporarily removed from class, which presumably carried
on without them. This is a much lower standard than the one
contemplated in Tinker.120
Refocusing students from anger or confusion-inducing
stimuli is a routine part of classroom management.121 That one
of these stimuli could be sourced to student speech does not
mean that substantial disruption occurred. This principle should
apply to administrators as well. In Doninger, the Second Circuit
said administrators being forced to respond to calls and emails
from community members was a substantial disruption.122
Responding to calls and emails is a normal function of school
administrators. Even if the volume of calls and emails was
particularly high, it would not prevent teachers from teaching
and students from learning. To cause a substantial disruption,
118

Doninger v. Niehoff, 527 F.3d at 51–52 (2d Cir. 2008), aff’d in part and rev’d in part,
642 F.3d 334 (2d Cir. 2011).
119
Doninger, 642 F.3d at 349.
120
See Waldman, supra note 92, at 652 (“With regard to disruption . . . courts tend to
use this term loosely . . . sometimes implying that any ‘disrespectful’ or
‘insubordinate’ speech is inherently disruptive . . . . Although it may be true that such
speech typically causes some degree of disruption, it is important to keep in mind
Tinker’s focus on ‘substantial disruption of or material interference with school
activities . . . .”) (emphasis in original).
121
Robert J. Marzano & Jana S. Marzano, The Key to Classroom Management, 61
BUILDING CLASSROOM RELATIONSHIPS 6 (2003),
http://www.ascd.org/publications/educationalleadership/sept03/vol61/num01/The-Key-to-Classroom-Management.aspx
(“[S]eminal research points to the importance of establishing rules and procedures for
general classroom behavior, . . . transitions and interruptions, . . . and beginning and
ending the period of the day.”) (citations omitted).
122
Doninger, 642 F.3d at 349.
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the call and email volume should have to be so high it actually
impedes the functioning of the school. Speech may impel
teachers and administrators to perform an essential part of their
jobs; it rarely would inhibit them from doing their jobs
altogether. The inclusion of the word “substantial” in Tinker
should be interpreted to mean an effect on the classroom beyond
the ordinary disruptions that occur in a roomful of teenagers.123
B. Vanishing the Language in Tinker
Another way in which courts have neutralized Tinker’s
protections is by reading “substantial” out of its holding. Many
courts complete the Tinker analysis by simply identifying
potential sources of any disruption, lending no words to whether
or not that disruption is substantial.124
The de facto elimination of “substantial” from the Tinker
holding does not just confuse lawyers and judges. There are realworld consequences for students and school officials. The
AWSA guidelines on handling student walkouts informed its
members: “[S]tudents have First Amendment rights, and school
officials may not censor student speech unless it becomes
disruptive to the educational process. Moreover, a school may
regulate speech when it can reasonably forecast that the speech
will cause a material disruption at school or interfere with the rights
of others.”125 At first glance, this looks like a simple misquote of
Tinker. But the misquote is not benign––it permits censorship for
mere disruption and regulation for mere interference.
The Sixth Circuit similarly read essential language out of
a Tinker holding in Lowery v. Euverard.126 In justifying the coach’s
dismissing the players before they presented their petition to
123

Bell v. Itawamba Cty. Sch. Bd., 799 F.3d 379, 400 (5th Cir. 2015) (Jolly, J.,
concurring) (“When Tinker refers to a disruption, it is saying that student ideas may
be expressed on campus unless they are so controversial that the expression creates a
disruption.”).
124
See, e.g., J.S. ex rel. Snyder v. Blue Mt. Sch. Dist., 650 F.3d 915, 945 (3d Cir.
2011) (Fisher, J., dissenting); Doninger, 642 F.3d at 50–52; Pinard v. Clatskanie Sch.
Dist. 6J, 467 F.3d 755, 767 n.17, 768 (9th Cir. 2006). One court referred to this type
of analysis as a “somewhat softened form” of Tinker. Schoenecker v. Koopman, 349
F. Supp. 3d 745, 752 (E.D. Wis. 2018).
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Piontek, supra note 37 (emphasis added).
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497 F.3d 584, 596 (6th Cir. 2007).
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school administrators, the Sixth Circuit said “Tinker does not
require school officials to wait until the horse has left the barn
before closing the door. Nor does Tinker ‘require certainty that
disruption will occur.’”127 Absolute certainty is not required;
reasonable foreseeability is.128
Comparing laypeople’s understanding of a legal rule with
how courts understand it can be a helpful way of determining
whether it is being interpreted cogently. Attempting to explain
Tinker in advance of the Parkland walkouts, one journalist wrote:
Does a mass walkout qualify as a ‘substantial’
disruption in the school? That’s a call school
officials would have to make. But they would have
to show that the walkout made it impossible for
school staff to do their jobs or for teachers to
continue their lessons with those who stayed in
class.129
This is a much higher standard than has been applied by
courts. To bring the reality more in line with our purported law,
courts need a revised student speech framework.

II. PUBLIC EMPLOYEE SPEECH RIGHTS
Pickering did not set out standards for how to weigh the
interests between public employers and employees generally. But
it did set out that the petitioner’s interests outweighed the
school’s interests.130 The petitioner’s interests included the
general interest in “free and unhindered debate on matters of
public importance,” and the contribution of their school-specific
expertise to that debate.131 Importantly, the Court pointed out
that teachers, as a class, are more likely to have expertise relevant
127

Id. at 591–92 (quoting Pinard, 467 F.3d at 767 n. 17).
See id.
129
Alexia Fernández Campbell, Students Have a Right to Protest Gun Violence, but They
Can’t Disrupt Class, VOX (Mar. 14, 2018, 8:55 A.M.),
https://www.vox.com/2018/3/13/17110210/national-school-walkout-free-speechguns.
130
Pickering v. Bd. Educ., 391 U.S. 563, 573 (U.S. 1968).
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to how school funds are allocated than non-teachers.132 The
Court held that because their contributions to the free
marketplace of ideas on a school-related issue are especially
valuable, they must be especially protected.133
In Connick v. Myers,134 the Supreme Court held that
Pickering balancing may only be done when the employee’s
speech is on a matter of public concern.135 The Court explained
that speaking “as an employee upon matters only of personal
interest” was not protected.136 Following Connick, Pickering
would be applied with a two-step analysis. First, was the speech
about a matter of public concern?137 Second, did the government
employer’s interest outweigh the employee’s free speech
interest?138 In applying the first prong, the Court advised that
lower courts should examine “the content, form, and context of
a given statement, as revealed by the whole record.”139 More
specifically, matters of “political, social, or other concern to the
community,” but not matters “only of personal interest,” are of
public concern.140
Speech that is not about a matter of public concern
includes “‘bickering,’ ‘running disputes,’ or a personal
grievance.”141 In a school context, students’ opinion that a
particular teacher is bad at teaching would not be a matter of
public concern, but an opinion that there should be more
stringent qualifications for being a public school teacher would
be.142
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Id. at 571–72.
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461 U.S. 138 (1983).
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Biting the Hand That Feeds You, 60 CHI.-KENT L. REV. 229, 259 (1984) (citation
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The Court refined the public employee speech framework one more time in
Garcetti v. Ceballos, 47 U.S. 410 (2006). In Garcetti the Court held that for Pickering to
apply, speech must be about a matter of public concern, and the speaker must be
speaking as a citizen rather than as an employee. Garcetti, 47 U.S. at 418.
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A. Traces of the Pickering Framework in School Settings
Several courts have grappled with the idea of “importing”
Pickering into Tinker.143 However, whenever considered, the
importation involves narrowing Tinker to apply only to matters
of public concern.144 This is a different modification to the
doctrine from the one proposed here. In Pinard, the district court
analogized the players’ situation to public employees and applied
Connick to find that the petition was unprotected because it was
about a private grievance with no “political dimension,” rather
than a matter of public concern.145 The Ninth Circuit reversed,
finding that Connick was not applicable.146
In Lowery v. Euverard,147 high school football players
circulated a petition among the team that said “I hate Coach
Euvard [sic] and I don’t want to play for him.”148 A few days
later, the coach learned about the petition and dismissed several
players from the team.149 The majority opinion hinged on the
different set of rights and institutional interests that come with
being a student athlete, as opposed to a student.150 The Sixth
Circuit clarified that “[t]his case [was] not primarily about [the]
Plaintiffs’ right to express their opinions, but rather their alleged
right to belong to the Jefferson County football team on their
own terms.”151 With this in mind, the majority analogized
student-athletes to public employees and applied a Pickering
balancing test that incorporated the Connick public concern
requirement.152
The District Court of Connecticut used public employee
case law on retaliation to evaluate whether the plaintiff had been

143

Doninger v. Niehoff, 642 F.3d 334, 349–50 (2d Cir. 2011); Lowery v. Euverard,
497 F.3d 584, 587–88 (6th Cir. 2007).
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See, e.g., Pinard v. Clatskanie Sch. Dist. 6J, 467 F.3d 755, 766 n.16 (9th Cir. 2006)
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subjected to viewpoint discrimination in Doninger.153 The Second
Circuit declined to adopt that line of reasoning,154 but did adopt
the Sixth Circuit’s reasoning in Lowery, saying that students who
speak as students involved in extracurricular activities get
banned from those activities (instead of speaking as just students)
do not enjoy full protection under Tinker. 155 In other words, the
Second and Sixth Circuits found that students’ speech rights do
not fully extend to the extracurricular sphere.156 At the same
time, however, both courts grafted the limits of Tinker onto the
extracurricular context.157
B. Public Concern in School-Related Speech
Courts have generally shied away from applying Pickering
to student speech in a way that would require the student’s
speech be about a matter of public concern to be protected. But
students have made arguments claiming protection because they
spoke on matters of public concern, and courts have commented
on whether student speech touches on such matters.
In Morse, Justices Alito and Kennedy joined the
majority’s opinion expressly “on the understanding that . . . it
provides no support for any restriction of speech that can
plausibly be interpreted as commenting on any political or social
issue . . . .”158 Justices Alito and Kennedy saw the need to protect
the ability of students to engage in discourse about matters of
public concern.159 Notably, the Third Circuit has interpreted this
limiting principle as controlling.160
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Doninger v. Niehoff, 594 F. Supp. 2d 211, 219 (D. Conn. 2009) (citing Locurto v.
Giuliani, 447 F.3d 159, 179 (2d Cir. 2006)), rev’d, 642 F.3d 334 (2d Cir. 2011).
154
Doninger, 642 F.3d at 349–50.
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As detailed above, in Pinard the Ninth Circuit declined to
apply Pickering to students.161 However, the Ninth Circuit was
mostly concerned that there was no precedent in which Pickering
was applied to students, and the Ninth Circuit in fact weighed in
on whether the students’ complaints about their basketball coach
constituted speech on a matter of public concern:
But even assuming Tinker were to include a public
concern requirement, the district court erred in
concluding that the plaintiffs’ speech was ‘merely
a private grievance.’ The plaintiffs’ criticisms of
Baughman were related to various issues of
‘concern to the community,’ including the
school’s performance of its duties to supervise its
teachers, monitor extracurricular activities and
provide a safe and appropriate learning
environment for its students. These are matters of
public concern.162
In Lowery, the Sixth Circuit applied Pickering because it
held that a student-athlete was analogous to a public
employee.163 It did not look at whether the team was speaking on
a matter of public concern,164 but it did imply that the importance
of the content of student speech could affect how the speech
would be treated.165
In Posthumus v. Board of Education,166 the court similarly
commented on the plaintiff’s speech against a teacher:
“Moreover, Posthumus’ speech did not concern a political issue
or a matter of public concern, as in Tinker, but instead was
directed at Posthumus’ private grievance regarding Vanderstelt’s
confiscation of Posthumus’ graham crackers.”167
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In Kyung Hye Yano v. City Colleges of Chicago,168 the district
court asserted that “[t]he functional compromise hashed out in
Connick/Pickering does not apply to student speech.”169 However,
it also found that “student speech in school that relates solely to
matters of private concern is subject to lower protections than
speech on matters of public concern . . . .”170
In Bell v. Itawamba County School Board,171 a student wrote
and recorded a rap song that alleged sexual misconduct on the
part of two school coaches.172 The rap included lyrics about the
student perpetrating violence against the coaches in retaliation
for their misconduct. 173 The student posted the rap on Facebook
and YouTube, expressed hope that the songs would be heard by
the administration and something would be done about the
coaches’ misconduct, and at trial testified that the rap “addressed
a matter of public concern.”174 The majority did not address this
argument beyond refuting Judge Dennis’s dissent, which argued
strongly for protection of the rap because it addressed a matter of
public concern.175
Judge Dennis wrote that the public concern test used in
Snyder v. Phelps176 of whether “the overall thrust and dominant
theme of [the song] spoke to broader public issues” was the
appropriate one, and that Bell’s rap satisfied the test.177 Judge
Dennis explained that, even when presented in unpalatable
forms, speech on matters of public concern needs protection:
“‘Freedom of speech’ is thus a hollow guarantee if it permits only
praise or state-sponsored propaganda. Freedom of speech exists
exactly to protect those who would criticize, passionately and
vociferously, the actions of persons in power.”178
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No. 08 CV 4492, 2013 U.S. Dist. LEXIS 101121 (N.D. Ill. Jul. 19, 2013), aff’d on
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In defining what qualifies as a matter of public concern,
Judge Dennis again cited Snyder, which provides that:
Speech deals with matters of public concern when
it can “be fairly considered as relating to any
matter of political, social, or other concern to the
community,” or when it is a subject of legitimate
news interest; that is, a subject of general interest
and of value and concern to the public.179
In Doninger’s discussion of whether Tinker applied, the
Second Circuit noted what it called “salient differences” between
Avery’s speech and the protest of the Tinker plaintiffs.180 This
passage was vague on what exactly it was that distinguished the
two cases, seeming to imply both the number of students
involved and the importance of the issue were factors.181 This
inexact analysis resulted, somehow, in a finding of qualified
immunity for the school officials: “In light of these significant
differences . . . an official in Defendants’ position who thought
that a less demanding standard of potential disruption might
apply could not be said to have an unreasonable understanding
of what the law requires.”182 It is true that a reasonable principal
might think that a student overreacting to the rescheduling of
Jamfest would be less constitutionally protected than a political
protest. But, under the current case law, that principal would
have been mistaken. If principals are allowed to make these sorts
of content-based distinctions, and courts are not going to correct
them, a new standard should be employed that reflects the actual
needs of schools.

III. PROPOSED REVISION TO THE
APPLICABLE LEGAL STANDARD
To review, the public employee speech framework
mandates that when a public employee is speaking as a citizen
(Garcetti) on a matter of public concern (Connick), the court
179

Id. at 406–07 (quoting Snyder, 562 U.S. at 453).
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181
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performs a Pickering- style balancing of interests.183 The factors of
a Pickering balance are not set in stone because the government
has different interests in different employment contexts, but
Pickering showed that courts should strongly protect free speech
rights and value the expertise public employees have on matters
of public concern pertaining to their position.184 The student
speech framework mandates that, unless the speech advocates
illegal drug use, is school-sponsored, or is lewd or obscene,
students retain full First Amendment rights when their speech
does not cause or cannot be reasonably foreseen to cause
substantial disruption or material interference with the rights of
others at school.185 That said, courts have broadly read
“substantial” and “material” out of this standard.186
I propose that courts recommit to Tinker by incorporating
a new bright-line rule about what qualifies as substantially
disruptive in conjunction with public employee-speech-style
limitations on the applicability of that rule. The new rule would
say that passive forms of protest are per se not substantially
disruptive, and the limiting factor would be whether the speech
pertains to a school-related matter of public concern. 187 Speech
about other matters would still be evaluated under Tinker.188
Protest is passive when it takes a form that does not
interfere with the routine conduct of others within the forum in
which it takes place. For example, the Supreme Court held that
civil rights protesters were protected when they engaged in a
silent sit-in in a segregated library because, in a library,
maintaining a “silent and reproachful presence” was an
“appropriate type[] of action.”189 The action was considered
appropriate because “no claim [could] be made that use of the
library by others was disturbed by the demonstration.”190 This
case was cited by the Tinker court in its discussion of non183
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disruptive, protected speech.191 Student walkouts are passive
because they do not necessarily disrupt the learning of students
who choose to remain in class. Other students may stay in class
and continue to be taught. Under the proposed standard, Courts
would look at the facts of the protest itself to determine whether
that protest is passive or substantially disruptive. This would
represent a departure from courts’ current application of Tinker,
in which tenuous connections are drawn between protest and
disruption and interference because of the hypothetical
undermining of authority officials might have reasonably
foreseen. Passive protests would be protected under Tinker as per
se not substantially disruptive.
A protest being protected because it is passive is a
reasonable interpretation of the Tinker rule as is,192 but as detailed
above, courts have not adhered to a strict interpretation of the
“substantial disruption” and “material interference” language.193
To account for schools' interests that courts have invoked in
reading Tinker broadly,194 I propose limitations on the
applicability of the new standard. Much as public employees
enjoy First Amendment protection only when they are speaking
as citizens on matters of public concern, passively protesting
students would enjoy First Amendment protection when
speaking on matters of public concern that are school-related.
In sum, the test would have two prongs. First, courts
would determine if the manner of the speech was passive. If it
was not, courts would apply a substantial disruption analysis
under Tinker. If it was passive, courts would then determine if
the speech was about a school-related matter of public concern.
If it was not, courts would still apply Tinker. If it was, the speech
would be protected under the First Amendment.
This two-pronged limitation will function much as
Connick and Garcetti do in limiting the application of Pickering.
191
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important for school administrators to maintain authority over students).
192
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Pickering already limits public school teachers much as Tinker
was intended to limit public school students.195 Pickering requires
an interest on the part of the school that is “significantly greater”
than the employee’s free speech right.196 Tinker fits within
Pickering easily because a school’s interest in maintaining
discipline is only significantly greater than the student’s free
speech interest when it is reasonably foreseeable that it will cause
a material interference or substantial disruption.
Students have a particularly important role to play in the
national dialogue around school-related issues. The Supreme
Court said in Citizens United v. FEC197 that “[s]peech is an
essential mechanism of democracy, for it is the means to hold
officials accountable to the people.”198 Officials must be held
accountable to those whom their policies impact the most
directly and––on school-related issues-––those most impacted
are students. Concerning student protest of gun violence, as one
journalist wrote, “[p]erhaps now is the time for students, who are
the most affected by school shootings, to contribute their own
ideas for change.”199
The free speech interests of the teacher in Pickering were
just as strong as the free speech interests of the students who
participated in the Parkland walkouts. The interests of society
are just as strong as well. According to the marketplace theory,
the First Amendment protects freedom of speech because open
competition between ideas allows the best ones to come to the
fore and inform policy.200 Under this theory, by not allowing
students to contribute to the marketplace, we are inhibiting its

195

In describing the development of the Pickering doctrine, one author explained that
“the Court is generally willing to tolerate a substantial interference in the working
relationship between an employee and employer before the employee’s speech will
be considered unprotected.” Eagle, supra note 141, at 235 (emphasis added). See also
Trotman v. Bd. Trustees Lincoln Univ., 635 F.2d 216, 230 (3d Cir. 1980), cert. denied
sub nom Lincoln Univ. v. Trotman, 451 U.S. 986 (1981) (adopting the Tinker
standard in evaluating a faculty member’s First Amendment claim).
196
Pickering v. Bd. of Educ., 391 U.S. 563, 573 (1968).
197
558 U.S. 310 (2010).
198
Id. at 339.
199
Schumaker, supra note 23.
200
See N.Y. Times Co. v. Sullivan, 376 U.S. 254, 270 (1964); Gitlow v. New York,
268 U.S. 652, 673 (Holmes, J., dissenting) (“Every idea is an incitement. It offers
itself for belief and if believed it is acted on unless some other belief outweighs it or
some failure of energy stifles the movement at its birth.”).
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usefulness by stifling the voices of the actors with the most
relevant expertise to the school environment.201
Determining whether an issue is school-related should not be
difficult for courts. “[W]hen the type of violence threatened does
not implicate ‘the special features of the school environment,’
Tinker’s ‘substantial disruption’ standard is the appropriate
vehicle for analyzing such claims.”202 If, as Justice Alito said in
Morse, courts can find that the content of speech uniquely
threatens schools,203 courts should similarly be able to find that
the content of speech uniquely comments on schools.

IV. CONCLUSION
In setting a new legal standard, it is important to consider
how easily it will be applied by non-judicial actors. As Justice
Breyer wrote in Morse, “[t]eachers are neither lawyers nor police
officers; and the law should not demand that they fully
understand the intricacies of our First Amendment
jurisprudence.”204 Determining whether a protest is passive is not
a complicated legal determination like determining a reasonably
foreseeable “substantial disruption” has turned out to be.
Teachers and school administrators are in the best position to
determine whether they can continue teaching in the face of a
protest.
In preparing for the Parkland walkouts, schools knew
what to expect on March 14, 2018: at 10 o’clock in the morning,

201

Students are like experts when it comes to school-related issues because they
spend their days attending school. As Brown puts it, “[s]tudents are an underutilized
source of ‘critical local knowledge,’ and their aired concerns and grievances offer
data about both a school’s climate and practices.” Brown, supra note 23, at 312
(citation omitted). She also points out that teachers, who, like students, are
particularly well-positioned to act as whistleblowers about school-related issues, are
not well-protected by the First Amendment after Garcetti. Id. at 308. Therefore, the
ability of students to speak about school-related issues is even more crucial.
202
Bell v. Itawamba Cnty. Sch. Bd., 799 F.3d 379, 392 (quoting Morse v. Frederick,
551 U.S. 393, 425 (2007) (Alito, J., concurring)).
203
Morse, 551 U.S. at 425 (Alito, J., concurring).
204
Id. at 427 (Breyer, J., concurring in part and dissenting in part).
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students would walk out of class, for seventeen minutes.205
Instead of grappling with whether to enforce school rules
prohibiting cutting class against students engaging in political
protest, or trying to ascertain if classrooms partially emptying for
seventeen minutes amounted to a “substantial disruption,”
schools should have been permitted to know from the outset that
allowing the walkouts to proceed would not be unconstitutional.
Instead of making ambiguous announcements to their
communities,206 issuing confusing guidelines to their staff,207 and
giving detention to large portions of their student body,208 under
the proposed standard schools could have permitted their
students to participate in an important national conversation.
And it is essential that students be permitted to participate in
conversations like the one around gun violence in schools. Tinker
is meant to prevent students from experiencing substantial
disruptions to their education. Meanwhile, the constant threat of
school shootings has become its own substantial disruption to
students’ education.209 The proposed standard would enable
students to contribute their own ideas to discussions about issues
where they are the ones with the most at stake.
No court has applied Tinker in the way proposed here.
Courts have rejected applying Pickering to students as a limitation
within Tinker. But the proposed standard would instead use a
Pickering-style threshold inquiry to selectively offer heightened
protection in accordance with Tinker. Courts have recognized the
value of student speech on matters of public concern. History has
shown us the value of that speech when those matters are schoolrelated. The doctrine must reflect and account for these
paramount interests.

205

Isabella Gomez & Amanda Jackson, Women’s March organizers are planning a
national student walkout to protest gun violence, CNN (Feb. 18, 2018, 11:15 P.M.),
https://edition.cnn.com/2018/02/18/us/national-student-walkout-womens-marchtrnd/index.html (quoting @womensmarch, TWITTER (Feb. 16, 2018, 2:11 P.M.),
https://twitter.com/womensmarch/status/964578070307987456).
206
See, e.g., Price, supra note 15.
207
See, e.g., Piontek, supra note 37.
208
See, e.g., Lasker, supra note 36.
209
See Wesley Lowery, He survived the Florida school shooting. He vows not to return to
classes until gun laws change., WASH. POST (Feb. 18, 2018, 7:06 P.M.),
https://www.washingtonpost.com/news/post-nation/wp/2018/02/18/studentsorganize-to-fight-for-gun-law-changes/.
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INTRODUCTION
Social media platforms today are playing an everexpanding role in shaping the contours of today’s information
ecosystem.1 The events of recent months have driven home this
development, as the platforms have shouldered the burden and
attempted to rise to the challenge of ensuring that the public is
informed––and not misinformed––about matters affecting our
democratic institutions in the context of our elections, as well as
about matters affecting our very health and lives in the context
of the pandemic. This Article examines the extensive role social
media companies have recently assumed in combatting
misinformation and disinformation2 in the online marketplace of
ideas, with an emphasis on their efforts to combat medical
misinformation in the context of the COVID-19 pandemic as
well as their efforts to combat false political speech in the 2020
election cycle. In the context of medical misinformation
surrounding the COVID-19 pandemic, this Article analyzes the
extensive measures undertaken by the major social media
platforms to combat such misinformation. In the context of
misinformation in the political sphere, this Article examines the
distinctive problems brought about by the microtargeting of
* William Wallace Kirkpatrick Research Professor and Professor of Law, The
George Washington University Law School. I am extremely grateful to Nathaniel
Christiansen, Chris Frascella, Conor Kelly, Ken Rodriguez, and Jake Warren for
providing excellent research and library assistance in connection with this article, to
Lindsay Byers and Ashley Nicole Fox for excellent editorial work, and to Associate
Dean for Research and Faculty Development Thomas Colby and Dean Dayna
Matthew for academic and financial support of my research.
1
See generally Kate Klonick, The New Governors: The People, Rules, and Processes
Governing Online Speech, 131 HARV. L. REV. 1598 (2018).
2
In this article, I will use the term “misinformation” to refer to false information
regardless of whether the speaker of that information had an “intent to mislead,” and
I use the term “disinformation” to refer to intentionally false information, where the
speaker of that information had an intent to mislead. See, e.g., Valerie Strauss, Word
of the Year: Misinformation. Here’s Why., WASH. POST (Dec. 10, 2018),
https://www.washingtonpost.com/education/2018/12/10/word-yearmisinformation-heres-why/.
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political speech and by false political ads on social media in
recent years, and the measures undertaken by major social media
companies to address such problems. In both contexts, this
Article examines the extent to which such measures are
compatible with First Amendment substantive and procedural
values.
Social media platforms are essentially attempting to
address today’s serious problems alone, in the absence of federal
or state regulation or guidance in the United States. Despite the
major problems caused by Russian interference in our 2016
elections, the U.S. has failed to enact regulations prohibiting
false or misleading political advertising on social media––
whether originating from foreign sources or domestic ones––
because of First Amendment, legislative, and political
impediments to such regulation. Additionally, the federal
government has failed miserably in its efforts to combat COVID19 or the medical misinformation that has contributed to the
spread of the virus in the U.S. All of this essentially leaves us (in
the United States, at least) solely in the hands, and at the mercy,
of the platforms themselves—to regulate our information
ecosystem (or not), as they see fit.
The dire problems brought about by medical and political
misinformation online in recent months and years have ushered
in a sea change in the platforms’ attitudes and approaches toward
regulating content online. In recent months, for example,
Twitter has evolved from being the non-interventionist “free
speech wing of the free speech party”3 to designing and operating
an immense operation for regulating speech on its platform,
epitomized by its recent removal4 and labeling5 of President
Donald Trump’s (and Donald Trump, Jr.’s) misleading tweets.
Facebook, for its part, has evolved from being a notorious haven

3

See Marvin Ammori, The 'New' New York Times: Free Speech Lawyering in the Age of
Google and Twitter, 127 HARV. L. REV. 2259, 2260 (2014); Josh Halliday, Twitter’s
Tony Wang: ‘We Are the Free Speech Wing of the Free Speech Party,' THE GUARDIAN
(Mar. 22, 2012), https://www.theguardian.com/media/2012/mar/22/twitter-tonywang-free-speech.
4
See Arjun Kharpal, Twitter Removes an Image Tweeted by Trump for Violating Its
Copyright Policy, CNBC (Jul. 2, 2020), https://www.cnbc.com/2020/07/02/twitterremoves-trump-image-in-tweet-for-violating-copyright-policy.html.
5
See Elizabeth Dwoskin, Trump Lashes Out at Social Media Companies After Twitter
Labels Tweets with Fact Checks, WASH. POST (May 27, 2020),
https://www.washingtonpost.com/technology/2020/05/27/trump-twitter-label.
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for fake news in the 2016 election cycle6 to setting up an extensive
global network of independent fact-checkers to remove and label
millions of posts on its platform. This has included removing a
post from President Trump’s campaign account.7 In March and
April 2020, Facebook also labeled ninety million posts involving
false or misleading medical information in the context of the
pandemic.8 Google has abandoned its hands-off approach to its
search algorithm results and has committed to removing false
political content in the context of the 2020 election9 and to
serving up prominent information by trusted health authorities
in response to COVID-19 related searches on its platforms.10
These approaches undertaken by the major social media
platforms are generally consistent with First Amendment values,
both the substantive values in terms of what constitutes protected
and unprotected speech, and the procedural values, in terms of
process accorded to users whose speech is restricted or otherwise
subject to action by the platforms. As I discuss below, the
platforms have removed speech that is likely to lead to imminent
harm and have generally been more aggressive in responding to
medical misinformation than political misinformation. This
approach tracks First Amendment substantive values, which
accord lesser protection for false and misleading claims regarding
medical information than for false and misleading political
claims. The platforms’ approaches generally adhere to First
Amendment procedural values as well, including by specifying
precise and narrow categories of what speech is prohibited,
providing clear notice to speakers who violate their rules
regarding speech, applying their rules consistently, and
6

Olivia Solon, 2016: The Year Facebook Became the Bad Guy, THE GUARDIAN (Dec. 12,
2016), https://www.theguardian.com/technology/2016/dec/12/facebook-2016problems-fake-news-censorship.
7
See Heather Kelly, Facebook, Twitter Penalize Trump for Posts Containing Coronavirus
Misinformation, WASH. POST (Aug. 7, 2020, 2:25 PM),
https://www.washingtonpost.com/technology/2020/08/05/trump-post-removedfacebook/.
8
Guy Rosen, An Update on Our Work to Keep People Informed and Limit Misinformation
About COVID-19, FACEBOOK NEWSROOM (Apr. 16, 2020),
https://about.fb.com/news/2020/04/COVID-19-misinfo-update [hereinafter
Rosen, COVID-19 Update].
9
Zachary Evans, Google to Place Limits on Political Advertisements Ahead of 2020 Election,
NAT’L REV. (Nov. 21, 2019),
https://www.nationalreview.com/news/google-to-place-limits-on-politicaladvertisements-ahead-of-2020-election.
10
Alexios Mantzarlis, COVID-19: $6.5 Million to Help Fight Coronavirus Misinformation,
GOOGLE (Apr. 2, 2020), https://blog.google/outreach-initiatives/google-newsinitiative/covid-19-65-million-help-fight-coronavirus-misinformation.
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according an opportunity for affected speakers to appeal adverse
decisions regarding their content.
While the major social media platforms’ intervention in
the online marketplace of ideas is not without its problems and
not without its critics, this Article contends that this trend is by
and large a salutary development––one that is welcomed by the
vast majority of Americans and that has brought about
measurable improvements in the online information ecosystem.
Recent surveys and studies show that such efforts are welcomed
by Americans11 and are moderately effective in reducing the
spread of misinformation and in improving the accuracy of
beliefs of members of the public.12 In the absence of effective
regulatory measures in the United States to combat medical and
political misinformation online, social media companies should
be encouraged to continue to experiment with developing and
deploying even more effective measures to combat such
misinformation, consistent with our First Amendment
substantive and procedural values.
This Article begins in Part I with a detailed examination
of how each of the major social media platforms––
Facebook/Instagram, Twitter, and YouTube/Google––address
COVID-19 medical misinformation. Part II conducts a similar
examination with respect to the platforms’ evolving treatment of
political misinformation, an issue made more complicated by the
lack of regulation of political advertising on social media and by
the practice of microtargeting of political ads. Part III assesses
the platforms’ measures to combat medical and political
misinformation through the lens of First Amendment values,
both substantive First Amendment values—the extent to which
the platforms prioritize counterspeech over censorship, absent
emergency—and procedural First Amendment values—the extent
to which the platforms articulate (and communicate to their
users) clear, neutral, and transparent rules, enforced by impartial
decision-makers, with the opportunity for appeal.13 A brief
Conclusion follows.
11

FREE EXPRESSION, HARMFUL SPEECH AND CENSORSHIP IN A DIGITAL WORLD 6
(2020), https://knightfoundation.org/wpcontent/uploads/2020/06/KnightFoundation_Panel6-Techlash2_rprt_061220v2_es-1.pdf.
12
Lee Drutman, Fact-Checking Misinformation Can Work. But It Might Not Be Enough,
FIVETHIRTYEIGHT (June 4, 2020), https://fivethirtyeight.com/features/whytwitters-fact-check-of-trump-might-not-be-enough-to-combat-misinformation.
13
See infra Part III.
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I. PLATFORMS’ EFFORTS TO ADDRESS MEDICAL
MISINFORMATION IN THE CONTEXT OF THE PANDEMIC
In recent months, arguably the most important challenge
for social media platforms has been responding to the rampant
spread of medical misinformation in the context of the COVID19 pandemic. With a significant portion of the global community
under some kind of lockdown order (one third of the global
population by one estimate14), Internet connectivity––along with
Internet content––are playing a more significant societal role
than ever. In contrast to their previous hands-off position, the
major platforms have risen to the challenge and have taken
decisive action in response to medical misinformation in the
context of the pandemic. The predominant focus across
platforms has been on the curbing of false information, especially
that which tends to encourage the spread of imminently harmful
information about the virus. The platforms’ actions taken in
response to COVID-19-related medical misinformation have
generally been more aggressive than their response to
misinformation in the political arena, which is consistent with
First Amendment substantive values that accord lesser
protection for false and misleading statements of fact than for
false and misleading political claims (as I discuss below). And
the platforms’ actions in the context of medical misinformation
generally track First Amendment substantive values by
prohibiting false and imminently harmful information. In
general, the platforms have undertaken extensive measures to
remove imminently harmful false medical information (e.g.,
posts that advocate drinking bleach to cure COVID-19), while
taking less severe measures regarding less harmful or misleading
medical information (e.g., posts that tout conspiracy theories
claiming that Dr. Anthony Fauci created the virus), such as by
labeling or reducing the reach of such posts. Although the
platforms’ efforts thus far are commendable, they must act much
more quickly to remove harmful false and misleading medical
misinformation before it goes viral, as I discuss below.

14

Juliana Kaplan, Lauren Frias & Morgan McFall-Johnsen, A Third of the Global
Population is on Coronavirus Lockdown—Here’s Our Constantly Updated List of Countries
and Restrictions, BUS. INSIDER INDIA (Jul. 11, 2020),
https://www.businessinsider.in/international/news/a-third-of-the-globalpopulation-is-on-coronavirus-lockdown-x2014-hereaposs-our-constantly-updated-listof-countries-and-restrictions/slidelist/75208623.cms.
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A. Facebook’s Response to Medical Misinformation
Facebook has responded to the rampant spread of
misinformation on its platform in the context of the pandemic by
removing speech that it considers to be imminently harmful,
while providing counterspeech in response to misleading or false
speech on its platform that it deems not to be imminently
harmful. Pursuant to this approach, as discussed below,
Facebook has removed millions of harmful false or misleading
posts related to COVID-19—including, recently, posts by
President Trump, while labeling other, less harmful false or
misleading posts and issuing strong warnings to those who have
shared or reacted to such posts.15 In addition, Facebook has also
made prominently available its Coronavirus Information Center,
a repository of curated, expert information about the virus.16
Facebook’s intent to combat medical misinformation in the
context of the pandemic is commendable, but the failures in the
timely implementation of its new policies are highly problematic
given the degree of the public health risk. While Facebook
cannot reasonably be expected to identify and curb every piece
of misinformation on the pandemic on its platform, it must
commit to staffing up and improving the implementation of its
measures to counter medical misinformation. Facebook’s
success rate in curbing harmful misinformation might never be
perfect, but its present approach has glaring flaws that must be
remedied, as I examine below.
In a surprising move in August 2020, Facebook
implemented its COVID-19 misinformation policy to delete a
post from President Trump’s campaign account, in which Trump
can be heard saying on video, in the context of re-opening
schools, that children are “almost immune” to the coronavirus.17
While Facebook does not frequently remove medical
misinformation, its Community Standards allow for removal of
misinformation that contributes to the risk of physical harm or

15

See infra notes 17–29 and accompanying text.
Kang-Xing Jin, Launching the Coronavirus Information Center on Facebook, March 18,
2020, 11:06 AM update to Keeping People Safe and Informed About the Coronavirus,
FACEBOOK NEWSROOM,
https://about.fb.com/news/2020/08/coronavirus/#coronavirus-info-center (last
updated Oct. 5, 2020).
17
Kelly, supra note 7.
16
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imminent violence.18 In response to guidance from external
experts, including the World Health Organization (WHO) and
local health authorities, Facebook now requires the removal of
“false claims about: the existence or severity of COVID-19, how
to prevent COVID-19, how COVID-19 is transmitted (such as
false claims that certain racial groups are immune to the virus),
cures for COVID-19, and access to or the availability of essential
services.”19
Facebook has broadened its work with certified
independent fact-checking organizations20 as part of its effort to
curb the spread of medical misinformation, adding eight new
dedicated fact-checking partners and “expand[ing] [its] coverage
to more than a dozen new countries.”21 Facebook’s approach to
medical misinformation generally focuses less on removing false
content and more on reducing the distribution of medical
misinformation once one of its independent fact-checking
partners has rated it as false.22 To the everyday user, Facebook’s
approach takes the form of warning displays on posts that have
been deemed false, with Facebook issuing forty million such
warnings in March 2020 and fifty million in April 2020.23
Facebook claims that when people see such warning labels,
“95% of the time they did not go on to view the original
content.”24 In addition, in response to the pandemic, Facebook
has “updated its content reviewer guidance to make clear that
claims such as that people of certain races or religions have the

18

LAURA W. MURPHY ET AL., FACEBOOK’S CIVIL RIGHTS AUDIT – FINAL REPORT 53
(2020), https://about.fb.com/wp-content/uploads/2020/07/Civil-Rights-AuditFinal-Report.pdf.
19
Id.
20
"To reduce the spread of misinformation and provide more reliable information to
users, we partner with independent third-party fact-checkers globally who are
certified through the non-partisan International Fact-Checking Network (IFCN)."
Partnering with Third-Party Fact-Checkers, FACEBOOK: JOURNALISM PROJECT (Mar. 23,
2020), https://www.facebook.com/journalismproject/programs/third-party-factchecking/selecting-partners. For a list of verified signatories, see Verified Signatories of
the IFCN Code of Principles, https://ifcncodeofprinciples.poynter.org/signatories (last
accessed Sept. 3, 2020).
21
Rosen, COVID-19 Update, supra note 8. Facebook has also expanded the program
to Instagram and now boasts “more than 60 fact-checking partners covering more
than 50 languages around the world." Guy Rosen, Investments to Fight Polarization,
FACEBOOK NEWSROOM (May 27, 2020),
https://about.fb.com/news/2020/05/investments-to-fight-polarization.
22
Rosen, COVID-19 Update, supra note 8.
23
Id.
24
Id.
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virus, created the virus, or are spreading the virus violate
Facebook’s hate speech policies.”25
As part of its general counterspeech approach of
presenting users with accurate information in response to false
and misleading information, as opposed to by censoring false
information, Facebook has also taken the step of reaching out to
users who have interacted with (i.e., reacted to or commented
on) medical misinformation related to COVID-19 and
connecting those users with responses to common “myths”
about COVID-19 that have been identified and addressed by the
World Health Organization and inviting these users to share the
link with others.26 See notice below.

Figure One: Notice on Facebook directing users who have
interacted with COVID-19 misinformation to the WHO.27
The most common of the myths shared on Facebook tend
to suggest ineffective or potentially harmful remedies for
COVID-19, such as drinking bleach or disinfectant, or taking
unproven and potentially harmful drugs such as

25

MURPHY ET AL., FACEBOOK’S CIVIL RIGHTS AUDIT – FINAL REPORT, supra note 18
at 53.
26
Rosen, COVID-19 Update, supra note 8.
27
For Facebook’s explanation of this notification, see Rosen, supra note 8.
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hydroxychloroquine.28 Other myths commonly seen on the
platform are those claiming that measures scientifically proven
to contain the spread of the virus—such as social distancing—
are ineffective.29
In attempting to combat medical misinformation in the
context of the pandemic, Facebook has also set up its
Coronavirus Information Center.30 This feature, which
Facebook initially placed prominently at the top of the News
Feed (so that it was immediately visible upon opening the
platform) serves as a collection of relevant real-time updates
about the pandemic from both national and global health
authorities.31
Facebook’s
approach
to
combating
medical
misinformation on its platform32 is heading in the right direction
28

Coronavirus Disease Advice for the Public: Mythbusters, WORLD HEALTH ORG.,
https://www.who.int/emergencies/diseases/novel-coronavirus-2019/advice-forpublic/myth-busters (last accessed July 21, 2020).
29
Some recent research has highlighted the parallels in the sharing of disinformation
in the current pandemic with the dissemination of information on supposed “cures”
via newspapers during the 1918 flu pandemic. Suyin Haynes, ‘You Must Wash
Properly.’ Newspaper Ads From the 1918 Flu Pandemic Show Some Things Never Change,
TIME (Mar. 27, 2020, 11:35 AM), https://time.com/5810695/spanish-flu-pandemiccoronavirus-ads/. As Elizabeth Zetland, a researcher at MyHeritage, puts it, “You
were meant to cook 12 onions, get the juice and drink it the day afterwards, and that
would protect you from the flu.” Id. Newspapers were quick to urge individuals to
wear or make their own masks; the Red Cross, in an ad placed in the Daily Gazette of
Berkeley, California, called anyone not wearing a mask “a dangerous slacker.” Id.
30
See Kang-Xing Jin, Keeping People Safe and Informed About the Coronavirus,
FACEBOOK NEWSROOM, https://about.fb.com/news/2020/08/coronavirus (last
updated Oct. 5, 2020).
31
Jin, supra note 16.
32
Facebook’s approach to combating medical misinformation also encompasses its
response to protests involving stay-at-home measures that authorities have deemed
necessary to curb the spread of the pandemic. Donnie O’Sullivan & Brian Fung,
Facebook Will Take Down Some, But Not All, Posts Promoting Anti-Stay-at-Home Protests,
CNN POLITICS (Apr. 20, 2020, 1:54 PM),
https://www.cnn.com/2020/04/20/politics/facebook-COVID-shutdownprotests/index.html. Thus far, the company’s response to such protests has been
inconsistent. See id. Facebook has removed posts organizing anti-stay-at-home
protests in California, New Jersey, and Nebraska after determining—in consultation
with state officials—that the protests violated the states’ social distancing rules. Id.
In Pennsylvania, however, an anti-lockdown group with more than 66,000 members
promoted a lockdown protest scheduled to take place in Harrisburg, without any
action from Facebook. Id. Facebook’s efforts in this area are sporadic and appear to
lack a coherent strategy. In New Jersey, for example, state officials had not
specifically requested that Facebook take down content promoting anti-lockdown
events, but Facebook staff had been “communicating about the issue” with the
governor’s staff. Id. In Nebraska, Facebook contacted the governor’s office “to learn
more about Nebraska’s social distancing restrictions, and the governor’s staff
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but is plagued by unacceptable delays. A comprehensive study
undertaken by the human rights group Avaaz examined the
dissemination of “over 100 pieces of misinformation . . . about
the virus that were rated false and/or misleading by reputable,
independent fact-checkers and that could cause public harm.”33
Avaaz’s review found that “millions of the platform’s users are
still being put at risk,” and that “the pieces of [false and/or
misleading] content [sampled by Avaaz] . . . were shared over
1.7 million times on Facebook, and viewed an estimated 117
million times.”34 For example, according to Avaaz, “a harmful
misinformation post that claimed that one way to rid the body of
the virus is to . . . gargle with water, salt or vinegar was shared
over [31,000] times before eventually being taken down after
Avaaz flagged [this content for action by] Facebook.”35
Beyond failing to apply warning labels to content that its
fact-checking partners deemed to be misleading, Facebook
suffers from delays in the implementation of its policies. In this
age of instant digital news, unless imminently harmful medical
disinformation is rapidly curbed, it runs the risk of hastening the
spread of the virus.36 And yet according to Avaaz, “it can take up
to 22 days for the platform to downgrade [false and/or
misleading content related to the virus] and issue warning
labels.”37 The lag is even more severe in the case of non-English
content, where “[o]ver half (51%) of non-English misinformation
content had no warning labels.”38 Fortunately, Facebook seems
provided publicly available information about Nebraska’s 10-person limit and
directed health measures.” Id. Facebook is apparently reaching out to governments
on these matters because “[u]nless government prohibits the event during this time,
we allow it to be organized on Facebook.” Id. Yet, at least in the case of Nebraska,
Facebook’s effort seems to be a somewhat fumbling one, with Facebook employees
reaching out to state officials to learn about information that is already readily
available. See id. Facebook’s hesitance to remove posts related to protests likely stems
from a deeper worry about becoming the online policeman on the question of the
constitutional right to assemble.
33
How Facebook Can Flatten the Curve of the Coronavirus Infodemic, AVAAZ at 2 (Apr. 15,
2020), https://avaazimages.avaaz.org/facebook_coronavirus_misinformation.pdf
[hereinafter How Facebook Can Flatten the Curve].
34
Id.
35
Id. at 10 (“2,611 clones [of the same false post] remain on the platform with over
92,246 interactions. Most of these cloned posts have no warning labels from
Facebook.”).
36
See Robyn Caplan, COVID-19 Misinformation Is a Crisis of Content Mediation,
BROOKINGS: TECHSTREAM (May 7, 2020),
https://www.brookings.edu/techstream/covid-19-misinformation-is-a-crisis-ofcontent-mediation.
37
How Facebook Can Flatten the Curve, supra note 33, at 2.
38
Id. at 3.
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willing to change course, as evidenced by its willingness to
institute a retroactive alert system, whereby each user exposed to
harmful misinformation will be notified and provided with
accurate information.39 Avaaz indicated that members of
Facebook’s misinformation team made such a commitment in a
conversation with Avaaz staff in April 2020.40

B. Twitter’s Response to Medical Misinformation
Twitter’s response to medical misinformation in the
context of the pandemic––like its response to false political ads,
as discussed below––has been more forceful than Facebook’s
approach. Twitter’s response includes removing harmful posts
containing medical misinformation that “could directly pose a
risk to people’s health or well-being,” counterspeech through
labelling other posts containing medical misinformation, and
also directing users to truthful and accurate information about
the pandemic.41 Twitter has also limited the functionality of user
accounts that violate its policies.42
Under a recent update to Twitter’s rules, tweets that cause
harm, including in the context of the pandemic, will be
removed.43 Accordingly, Twitter will remove from its platform
tweets along the lines of “social distancing is not effective” or
“the news about washing your hands is propaganda.”44 An
important component of Twitter’s effort includes broadening its
definition of harmful tweets, so as to more proactively target and
remove content that expressly contradicts the most up-to-date
guidance from authoritative health sources such as the Center for
Disease Control and the World Health Organization.45
39

Id. at 2.
See id. at 19 n. 5.
41
Coronavirus: Staying Safe and Informed on Twitter, TWITTER BLOG (Apr. 3, 2020),
https://blog.twitter.com/en_us/topics/company/2020/covid-19.html.
42
See Twitter Comms (@TwitterComms), TWITTER (July 28, 2020, 10:15 AM),
https://twitter.com/TwitterComms/status/1288115957005578246.
43
Coronavirus: Staying Safe and Informed on Twitter, supra note 41.
44
Jack Morse, Twitter Steps up Enforcement in the Face of Coronavirus Misinformation,
MASHABLE (Mar. 18, 2020), https://mashable.com/article/twitter-cracks-downcoronavirus-misinformation/.
45
Vijaya Gadde & Matt Derella, An Update on Our Continuity Strategy During COVID19, TWITTER BLOG (Mar. 16, 2020),
https://blog.twitter.com/en_us/topics/company/2020/An-update-on-ourcontinuity-strategy-during-COVID-19.html. For a full list of Twitter’s pandemicrelated misinformation policies, see id.
40
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Twitter states that it is working with “trusted partners,
including public health authorities . . . and governments” to both
identify and remove harmful medical misinformation.46 Twitter
states it will remove a broad range of content. Twitter is focused
on tweets that contain a “denial of global or local health
authority recommendations . . . with the intent to influence
people into acting against recommended guidance,” those that
“[describe] alleged cures for COVID-19, which are not
immediately harmful but are known to be ineffective . . . ,” those
that describe “harmful treatments or protection measures which
are known to be ineffective . . . ,” and those that deny
“established scientific facts about transmission during the
incubation period.”47
Twitter is also targeting tweets that go beyond medical
misinformation and appear to encourage societal unrest. For
example, the company states that it will target and remove tweets
that contain “[s]pecific and unverified claims that incite people
to action and cause widespread panic, social unrest or large-scale
social disorder,” as well as tweets that contain “[s]pecific and
unverified claims made by people impersonating a government
or health official or organization.”48 One such example was a
“parody account of an Italian health official stating that the
country’s quarantine was over.”49
In May 2020, Twitter announced a policy of placing
warning labels on tweets containing misinformation related to
COVID-19, including tweets that are issued by world leaders.50
According to Twitter’s head of site integrity, Yoel Roth, such
warning labels will apply to “anyone sharing misleading
information that meets the requirements of Twitter’s policy, and
no exceptions will be made for the tweets of world leaders.”51

46

Id.
Id.
48
Id.
49
Id.
50
Yoel Roth & Nick Pickles, Updating Our Approach to Misleading Information,
TWITTER BLOG (May 11, 2020),
https://blog.twitter.com/en_us/topics/product/2020/updating-our-approach-tomisleading-information.html.
51
Yoel Roth (@yoyoel), TWITTER (May 11, 2020, 3:10 PM),
https://twitter.com/yoyoel/status/1259923758522855426.
47
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Pursuant to its policy of removing COVID-19 related
medical misinformation, including from world leaders, in
August 2020 Twitter required the Trump campaign to remove a
tweet in which Trump claimed that children are “almost
immune” to the virus.52 Twitter suspended the account’s
tweeting privileges until the post was deleted, citing its rules on
COVID-19.53
In addition to removing and labeling tweets in its
attempts to restrict false and misleading medical information in
the context of the pandemic, Twitter is also pursuing other
means, including restricting the functionality of Twitter accounts
that spread such information. For example, on July 28, Twitter
penalized Donald Trump, Jr., for posting misinformation in the
form of a Breitbart video showing a group of doctors making
misleading and false claims about the COVID-19 pandemic.54 In
the video, a group of people dressed in white lab coats, who call
themselves “America’s Frontline Doctors,” staged a press
conference in front of the U.S. Supreme Court and claimed that
hydroxychloroquine is “a cure for Covid” and people “don’t
need a mask to slow the spread of coronavirus.”55 Twitter
ordered Trump Jr. to delete this misleading tweet, added a note
to its trending topics warning about the potential dangers of
hydroxychloroquine, and took measures to limit Trump Jr.’s
account functionality for twelve hours.56 Facebook and YouTube
also removed the offending video, but not before it had been
viewed millions of times.57

52

Shannon Bond, Twitter, Facebook Remove Trump Post Over False Claim About Children
And COVID-19, NPR (Aug. 5, 2020, 8:49 PM),
https://www.npr.org/2020/08/05/899558311/facebook-removes-trump-post-overfalse-claim-about-children-and-covid-19.
53
Roth, supra note 51.
54
See Rachel Lerman, Katie Shepherd & Taylor Telford, Twitter Penalizes Donald
Trump Jr. for Posting Hydroxychloroquine Misinformation Amid Coronavirus Pandemic,
WASH. POST (July 28, 2020),
https://www.washingtonpost.com/nation/2020/07/28/trump-coronavirusmisinformation-twitter/.
55
See Sam Shead, Facebook, Twitter and YouTube Pull ‘False’ Coronavirus Video After It
Goes Viral, CNBC (July 28, 2020, 7:37 AM),
https://www.cnbc.com/2020/07/28/facebook-twitter-youtube-pull-falsecoronavirus-video-after-it-goes-viral.html.
56
See Lerman, Shepherd & Telford, supra note 54.
57
See Shead, supra note 55.
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Figure Two: Twitter’s explanation of limiting the functionality
of Donald Trump Jr.’s account in July 2020.58
In addition to implementing systems to remove false and
misleading medical information, Twitter is also prominently
featuring truthful and accurate information about COVID-19
through its “Know The [F]acts” search prompt.59 In early 2020,
Twitter expanded its #KnowTheFacts program, which it had
earlier put in place to help the public find credible information

58

Twitter Comms (@TwitterComms), TWITTER (July 28, 2020, 10:15 AM),
https://twitter.com/TwitterComms/status/1288115957005578246.
59
Coronavirus: Staying Safe and Informed on Twitter, supra note 41.
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on immunization and vaccine health.60 The purpose of this
program was to surface and “highlight credible information” on
the virus.61 The program also ensured that when Twitter users
access the platform to search for information about the virus,
they are first met with “credible, authoritative information” from
reliable sources.62 A further component of Twitter’s
#KnowTheFacts program limits auto-suggest results that may
direct Twitter users to misinformation on Twitter.63 And, similar
to Facebook, Twitter has created a specific webpage dedicated to
providing the latest authoritative information on the pandemic.64
This resource—Twitter’s “COVID-19 Event Page”—provides
an aggregation of credible news updates on the pandemic,
curated with content from verified sources like The New York
Times, Associated Press, and Reuters, as well as public health
sources such as the Center for Disease Control (CDC), which
provide relevant virus-related updates.65
Twitter’s aggressive approach to medical misinformation
on its platform appears to be extensive and effective, so far.
According to Twitter’s reporting on the implementation of its
policies regarding medical misinformation in the context of the
pandemic, it has removed thousands of tweets containing
misleading and potentially harmful content and has “challenged
more than 1.5 million accounts which were targeting discussions
around COVID-19 with spammy or manipulative behaviors.”66

C. Google/YouTube’s Response to Medical Misinformation
Google’s approach to searches that seek information on
COVID-19 is similarly proactive. Consistent with First
Amendment values, Google/YouTube has avoided censorship
of medical misinformation by employing counterspeech in the
form of directing users to authoritative sources when they search
for terms likely to produce search results containing
60

Id.
Id.
62
Id.
63
Id.
64
See COVID-19: Latest News Updates from Around the World, TWITTER,
https://twitter.com/i/events/1219057585707315201 (last visited Sept. 3, 2020).
Most tweets and updates are from verified news accounts such as The New York
Times, Associated Press, and Reuters, as well as public health sources such as the CDC
and similar international entities. See id.
65
Id.
66
Coronavirus: Staying Safe and Informed on Twitter, supra note 41.
61
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misinformation. Google/YouTube also removed one major
incentive to post such content in the first place by demonetizing
videos that violate its policies, in lieu of censoring the content
outright.
Google has, for most of its history, deferred solely to its
complex algorithms to produce search results without human
intervention. However, the company now has taken the
approach of having searches related to coronavirus trigger a type
of “SOS alert,” resulting in prominent displays of news from
“mainstream publications including National Public Radio,
followed by information from the U.S. CDC and the WHO.”67

67

Mark Bergen & Garrit De Vynck, Google Scrubs Coronavirus Misinformation on
Search, YouTube, BLOOMBERG (Mar. 10, 2020, 6:00 AM),
https://www.bloomberg.com/news/articles/2020-03-10/dr-google-scrubscoronavirus-misinformation-on-search-youtube.
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Figure Three: Google search results page in response to
searching for “coronavirus cure,” as of July 6, 2020.68
In addition, YouTube has modified its Terms of Service
to prohibit any content that directly contradicts advice from the
68

See, e.g., Coronavirus Cure, GOOGLE,
https://www.google.com/search?client=firefox-b-1-d&q=coronavirus+cure (last
accessed Jan. 12, 2021) (displaying an informational banner linking to the CDC in
response to the search “coronavirus cure”).
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WHO.69 In an update to its monetization policy, YouTube
announced that it will prohibit videos that seek to capitalize on
coronavirus-related conspiracies.70 Instead, it has directed users
to videos debunking the conspiracies.71

Figure Four: YouTube search results page in response to
searching for “coronavirus bleach,” as of July 6, 2020.72
YouTube, however, like Facebook, has run into
difficulties countering medical misinformation on its platform,
especially in regions where fact-checking is not as readily
achievable or practical as it is in the United States.73 This is partly
69

Coronavirus: YouTube Bans ‘Medically Unsubstantiated’ Content, BBC NEWS (Apr. 22,
2020), https://www.bbc.com/news/technology-52388586.
70
Monetization update on COVID-19 content, YOUTUBE HELP,
https://support.google.com/youtube/answer/9803260?hl=en (last accessed Oct. 16,
2020).
71
Health information panels, YOUTUBE HELP,
https://support.google.com/youtube/answer/9795167 (last accessed Oct. 16, 2020).
72
See, e.g., Coronavirus Bleach, YOUTUBE,
https://www.youtube.com/results?search_query=coronavirus+bleach (last visited
Jan. 12, 2021) (displaying a warning banner and linking to the CDC in response to a
search for “coronavirus bleach”).
73
Ryan Browne, YouTube Expands Fact-checking Feature for Video Searches to Europe,
CNBC (Sept. 24, 2020), https://www.cnbc.com/2020/09/24/youtube-expands-factchecking-feature-for-video-searches-to-europe.html.
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a result of the nature of the medium itself. YouTube videos
typically involve creative elements such that the question of
whether the content is true or false becomes more complex.
YouTube has recently adopted the same approach as Google,
providing a banner at the top of searches for terms such as
“coronavirus” or “coronavirus cure” with a link to the CDC’s
official page (see below).74

Figure Five: YouTube search results page in response to
searching for “coronavirus,” as of July 6, 2020.75

Figure Six: YouTube search results page in response to
searching for “coronavirus cure,” as of July 6, 2020.76

74

See, e.g., Coronavirus, YOUTUBE,
https://www.youtube.com/results?search_query=Coronavirus (last visited Jan. 12,
2021) (displaying a warning banner and linking to the CDC in response to a search
for “coronavirus”).
75
Id.
76
See, e.g., Coronavirus Cure, YOUTUBE,
https://www.youtube.com/results?search_query=coronavirus+cure (last visited Jan.
12, 2021) (displaying a warning banner and linking to the CDC in response to a
search for “coronavirus cure”).
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II. PLATFORMS’ EFFORTS TO ADDRESS POLITICAL
MISINFORMATION: MEASURES TO COMBAT FALSE AND
MISLEADING POLITICAL SPEECH AND MICROTARGETING OF
POLITICAL ADS
A. Introduction
While
the
severe
consequences
of medical
misinformation in the pandemic context are patently clear—
more people will be more likely to contract the disease and/or
suffer related medical harms—the consequences of political
misinformation were evidenced in the aftermath of the United
States’ 2016 presidential election—namely, the targeted
suppression of certain demographics of voters77 and rampant
disinformation injected into the public discourse by foreign
operatives.78 The presence of political misinformation on social
media introduces two new complications: the host of regulations
that apply to traditional broadcasting of political advertisements
do not apply to social media platforms,79 and the microtargeting80
of political advertisements threatens the broad exposure and
public scrutiny that are necessary for the marketplace of ideas81
to function.
Today’s online information ecosystem continues to be a
forum for political and election-related misinformation, as it was
four years ago in the context of the 2016 election.
Misinformation and disinformation on the Internet are
particularly problematic given that the Internet is a dominant (if
not the dominant) source of information in the political sphere,
with two-thirds of Americans identifying Internet sources as their
leading sources of information in connection with the 2016 U.S.
presidential election.82 In addition, misinformation can spread
77

Spencer Overton, State Power to Regulate Social Media Companies to Prevent Voter
Suppression, 53 U.C. DAVIS L. REV. 1793, 1795–98 (2020).
78
Hearing on Social Media Influence in the 2016 United States Elections, Before the Senate
Select Comm. on Intel., U.S. SENATE SELECT COMM. INTEL. (2017)
https://www.intelligence.senate.gov/hearings/open-hearing-social-media-influence2016-us-elections#.
79
See infra Part II.C.
80
See infra Part II.E.
81
See generally Dawn C. Nunziato, The Marketplace of Ideas Online, 94 NOTRE DAME
L. REV. 1519 (2019) [hereinafter Nunziato, The Marketplace of Ideas Online].
82
See Honest Ads Act, S. 1989, 115th Cong. § 3(10) (2017); ELECTION 2016:
CAMPAIGNS AS A DIRECT SOURCE OF NEWS 28 (2016)
https://www.journalism.org/wpcontent/uploads/sites/8/2016/07/PJ_2016.07.18_election-2016_FINAL.pdf.
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faster and farther than truthful information on social media.83
According to a recent study published in Science, false news—and
in particular, false political news—“spreads more quickly than
the truth” with the top 1% of false news cascades diffused to
between 1,000 and 100,000 people (whereas the truth rarely
diffused to more than 1,000 people) and with false news diffusing
faster than the truth.84 The authors of the study in Science
investigated the “differential diffusion of all of the verified true
and false news stories distributed on Twitter from 2006 to 2017 .
. . [this included approximately] 126,000 stories tweeted by
approximately 3 million people more than 4.5 million times.”85
They observed that "[f]alsehood diffused significantly farther,
faster, deeper, and more broadly than the truth in all categories
of information, and the effects were more pronounced for false
political news” than for false news concerning other subjects,
such as “natural disasters, science, urban legends, or financial
information.”86
False and misleading political content on social media
platforms––especially on Facebook—played a significant role in
influencing members of the electorate leading up to the 2016
election. “More than one quarter of voting-age adults visited a
false news website . . . in the final weeks of the 2016 campaign.”87
83

See Soroush Vosoughi, Deb Roy, & Sinan Aral, The Spread of True and False News
Online, 359 SCIENCE 1146, 1146–1151 (2018).
84
Id. at 1148.
85
The authors of the study in Science classified news as “true” or “false” using
information from six independent fact-checking organizations that exhibited ninetyfive percent to ninety-eight percent agreement on the classifications. Id. at 1146.
86
Id. Interestingly, the authors further observe that “[c]ontrary to conventional
wisdom, robots accelerated the spread of true and false news at the same rate,
implying that false news spreads more than the truth because humans, not robots, are
more likely to spread it.” Id. But that is not to diminish the role that bots played in
Russian interference in the 2016 election. Foreign interference in our 2016
presidential elections was clearly exacerbated by the use of automation in the form of
bots, trolls, and fake accounts and by the use of microtargeted political
advertisements to amplify disinformation, manipulate public discourse, exacerbate
political and social divisions, and deceive voters on a mass scale, especially via
Twitter’s platform, in a manner that was targeted to members of the U.S. electorate,
especially in swing states. Natasha Bertrand, Twitter Users Spreading Fake News
Targeted Swing States in the Run-Up to Election Day, BUS. INSIDER (Sept. 28, 2017, 1:17
PM), https://www.businessinsider.com/fake-news-and-propaganda-targeted-swingstates-before-election-2017-9. Trump won the Electoral College because some eighty
thousand votes went his way in Wisconsin, Michigan, and Pennsylvania. See e.g.,
KATHLEEN HALL JAMIESON, CYBERWAR: HOW RUSSIAN HACKERS AND TROLLS
HELPED ELECT A PRESIDENT 67 (2018).
87
Danielle Kurtzleben, Did Fake News on Facebook Help Elect Trump? Here’s What We
Know, NPR (Apr. 11, 2018), https://www.npr.org/2018/04/11/601323233/6-factswe-know-about-fake-news-in-the-2016-election.
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Indeed, “[i]n the months leading up to the election, the top 20
fake news stories had more “engagements” (which includes
shares, reactions, and comments) than the top twenty hard news
stories––approximately nine million engagements with fake
news as compared to about seven million engagements with hard
news stories.88 According to Buzzfeed, “[i]n the final three
months of the U.S. presidential campaign, the top-performing
fake election stories on Facebook generated more engagement
than the top news stories from major news outlets like The New
York Times, The Washington Post, Huffington Post, and NBC
News.”89

B. Political Speech and Political Advertising on Social Media
Platforms Today
Political advertising on social media platforms is big
business—and, as of this writing—still largely unregulated
business in the United States. The total amount spent on digital
political advertising in the U.S. is expected to reach $2.9 billion
in 2020 (an increase of over 100% from 2016), with Google and
Facebook capturing the vast majority of digital political
advertising.90 Because of the power of such ads in influencing our
democratic processes, the use of microtargeting to target specific,
narrow segments of the electorate, and the substance of such
ads—including false and misleading information—have been
subject to intense scrutiny, as discussed below.
Because political advertising has the potential to affect
our democratic processes in powerful ways, it has traditionally
been subject to a host of government regulations, including
transparency regulations, disclosure regulations, public file
regulations, and prohibitions on foreign participation.91 Yet, as
of this writing, such government regulations only apply to
traditional media.92 Despite the fact that digital advertising has
88

Id.
Craig Silverman, This Analysis Shows How Viral Fake Election News Stories
Outperformed Real News on Facebook, BUZZFEED NEWS (Nov. 16, 2016, 5:15 PM),
https://www.buzzfeednews.com/article/craigsilverman/viral-fake-election-newsoutperformed-real-news-on-facebook#.emA15rzd0.
90
Emily Glazer, Facebook Weighs Steps to Curb Narrowly Targeted Political Ads, WALL
STREET J. (Nov. 21, 2019), https://www.wsj.com/articles/facebook-discussingpotential-changes-to-political-ad-policy-11574352887.
91
See infra Part II.C.
92
See infra Parts II.C–D.
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surpassed advertising in print and television, government
regulations on political advertising generally do not apply to
online mediums.93 Although the federal Honest Ads Act was
introduced as an attempt to remedy this regulatory gap and to
extend this host of regulations on political advertising to social
media platforms, as of this writing, the Act has not been enacted
into law.94 In addition, Maryland’s attempts to regulate political
advertising online have been subject to successful First
Amendment challenges, as discussed below.95 Accordingly, the
social media giants—Facebook, Twitter, and Google—have
been left to their own devices to determine whether and how to
regulate political advertising and the microtargeting of political
ads on their platforms.
Below, in Part C, I briefly survey the current state of the
regulation of political advertising applicable to traditional
mediums of expression. In Part D, I examine the proposed
federal Honest Ads Act. In Part E, I turn to the special problems
of microtargeting of political advertising on social media. I then
analyze the steps that the major social media platforms have
taken—and have declined to take—to address the problems
caused by false political speech on their forums and by the
microtargeting of political ads in particular.

C. Federal Regulation of Political Advertising Applicable to
Traditional Media
Various federal statutes, Federal Election Commission
(FEC) rules, and Federal Communications Commission (FCC)
rules currently impose transparency requirements on political
advertisements disseminated by broadcast, cable, and satellite
providers, and also prohibit these providers from accepting
foreign advertisements in U.S. elections. First, FEC regulations
93

Kurt Wagner, Digital Advertising in the US is Finally Bigger Than Print and Television,
VOX MEDIA (Feb. 20, 2019, 9:02 AM),
https://www.vox.com/2019/2/20/18232433/digital-advertising-facebook-googlegrowth-tv-print-emarketer-2019.
94
Actions Overview S. 1989 – 115th Congress (2017-2018), CONGRESS.GOV,
https://www.congress.gov/bill/115th-congress/senate-bill/1989/actions (last
accessed Jan. 12, 2021).
95
In December 2019, the U.S. Court of Appeals for the Fourth Circuit held that two
of Maryland’s regulations for political advertising online violated the First
Amendment as applied to a group of media plaintiffs, including The Washington Post
and The Baltimore Sun, among others. Wash. Post v. McManus, 944 F.3d 506, 520
(4th Cir. 2019).
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impose transparency requirements on political advertisements
disseminated via non-social media: “any public communication
made by a political committee––including communications that
do not expressly advocate the election or defeat of a clearly
identified federal candidate or solicit a contribution––must
display a disclaimer.”96 Additionally, “[d]isclaimers must also
appear on political committees' internet websites and in certain
email communications.”97 All electioneering communications,
public communications that expressly advocate the election or
defeat of a clearly identified candidate,
and public
communications that solicit a contribution require a disclaimer,
regardless of who has paid for them.98 Furthermore “[p]ublic
communications include electioneering communications and
any other form of general public political advertisement,
including communications made using the following media:
broadcast, cable or satellite; newspaper or magazine; outdoor
advertising facility; mass mailing (more than 500 substantially
similar mailings within 30 days); phone bank (more than 500
substantially similar calls within 30 days); [and] communications
placed for a fee on another person’s website.”99
Second, the “Foreign Participation Ban” prohibits
foreign nationals from attempting to influence elections through
donations, expenditures, or other things of value.100 Existing
regulations applicable to broadcast, cable, and satellite platforms
include a broad prohibition on the involvement of foreign
nationals with elections in the United States.101 Foreign nationals
are prohibited from making any contribution, donation, or
expenditure in connection with any federal, state, or local
election; making any contribution or donation to any committee
or organization of any national, state, or local political party; or
making
any
disbursement
for
an
electioneering
communication.102

96

Advertising and Disclaimers, FED. ELECTION COMM’N, https://www.fec.gov/helpcandidates-and-committees/making-disbursements/advertising/ (last accessed Jul.
19, 2020). For a definition of “[p]ublic [c]ommunication,” see 52 U.S.C. § 30101(22).
97
Advertising and Disclaimers, supra note 96.
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Id.
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Id.
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52 U.S.C. § 30121(a)(1)(A), (C).
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See id. § 30121(a).
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See id. § 30121(a)(1).
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Third, the Bipartisan Campaign Reform Act (BCRA),
which applies to traditional media, imposes disclosure and
public file requirements aimed at informing the electorate about
the source of election related advertisements; these provisions
have been upheld by the Supreme Court.103 BCRA § 311 requires
that televised “electioneering communications” funded by
anyone other than a candidate include a statement clearly
indicating who was responsible for the ad, along with the name
and address (or web address) of the person who funded the
ad.104 In addition, BCRA requires that anyone who spent more
than $10,000 on electioneering communications within a
calendar year file a detailed statement with the FEC, providing
their name, the amount of the expenditure, and the name of the
election to which the communication was directed, among other
details.105 In upholding BCRA’s disclosure and public file
requirements against a First Amendment challenge by Citizens
United, the Supreme Court explained that these provisions
“provid[e] the electorate with information” and “insure that
voters are fully informed about the person or group who is
speaking . . . so that people will be able to evaluate the arguments
to which they are being subjected.”106 The Court concluded that
these requirements were a less restrictive alternative compared to
other, more extensive regulations of political speech, since “the
public has an interest in knowing who is speaking about a
candidate shortly before an election,” and that this
“informational interest alone is sufficient to justify application of
[the Act] to these ads.”107
None of the above regulations currently apply to political
advertising on social media.

D. The Proposed Honest Ads Act
As discussed above, various federal statutes and Federal
Election Commission rules currently impose transparency
requirements on political advertisements disseminated by
103

See Bipartisan Campaign Reform Act of 2002 (BCRA), Pub. L. No. 107–155, 116
Stat. 81 (2002); see also Citizens United v. Fed. Election Comm'n, 558 U.S. 310
(2010); Buckley v. Valeo, 424 U.S. 1 (1976).
104
BCRA § 311.
105
BCRA § 201.
106
Citizens United, 558 U.S. at 368 (internal citations omitted).
107
Id. at 369.
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broadcast, cable, and satellite providers, and also impose
requirements on these providers prohibiting foreign participation
in U.S. elections.108 Social media platforms like Google,
Facebook, and Twitter are currently not subject to the federal
statutes and FEC rules109 discussed above.
The Honest Ads Act, introduced in October 2017 by
Senators Mark Warner (D–Virginia), Amy Klobuchar (D–
Minnesota), and the late John McCain (R–Arizona), seeks to
remedy this regulatory disparity.110 It imposes transparency
regulations on online political advertisements and requires that
online platforms enforce the longstanding ban on foreign
participation in United States elections.111
Although, as
discussed infra, social media platforms like Twitter, Google, and
Facebook are undertaking substantial measures themselves to
address such problems,112 these measures may be revisited or
revoked by the platforms at any time. Therefore, government
regulation in the form of the Honest Ads Act is still an important
tool for addressing these problems, and, indeed, one that is
welcomed by the platforms.113

E. The Special Problems Caused by Microtargeting of Political Ads
Microtargeting of ads on social media platforms is a
practice that generally allows advertisers to limit their messaging
to narrow subsets of individuals by exploiting the vast trove of
social data about individuals’ online behavior and preferences
that has been collected by social media platforms.114
Microtargeting of ads in general stands in sharp contrast to the
broadcasting of ads in mediums like major metropolitan
newspapers, radio and television, through which advertisers
provide content to a broad audience (e.g., to all readers of The
108

See supra Part II.C.
See generally Abby K. Wood & Ann M. Ravel, Fool Me Once: Regulating ”Fake
News” and Other Online Advertising, 91 S. CAL. L. REV. 1223 (2018).
110
See S.1989, 115th Cong. (2017).
111
See S.1989 §§ 3–4.
112
See infra Part II.F.
113
Both Facebook and Twitter have come out in support of the Honest Ads Act. See
Aimee Picchi, Facebook: What Is the Honest Ads Act?, CBS NEWS (Apr. 11, 2018, 1:25
PM), https://www.cbsnews.com/news/facebook-hearings-what-is-the-honest-adsact; Twitter Public Policy (@Policy), TWITTER (Apr. 10, 2018, 11:54 AM),
https://twitter.com/Policy/status/983734917015199744.
114
Microtargeting, INFO. COMM’R OFF. (Oct. 16, 2020), https://ico.org.uk/your-datamatters/be-data-aware/social-media-privacy-settings/microtargeting/.
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Washington Post). Microtargeting delivers ad content to very
specific subgroups (e.g., readers who shop at Whole Foods who
are between the ages of twenty-five and forty-nine, and who have
watched a certain video on YouTube) or even to specific, listed
individuals (by using tools such as Facebook’s Custom
Audiences).115 This practice is essentially the “online equivalent
of whispering millions of different messages into zillions of
different ears for maximum effect and with minimum
scrutiny.”116 It employs and capitalizes on the social data–––such
as an individual’s likes, dislikes, interests, preferences, behaviors
and viewing and purchasing habits–––collected by social media
platforms about their users and made available to advertisers to
enable advertisers to segment individuals into small groups so as
to more accurately and narrowly target advertising to them.117
Facebook, for example, reportedly tracks a list of over 1,100
attributes for each user, including information regarding users’
demographics, behaviors, and interests.118
The practice of microtargeting enables advertisers to
capitalize on the comprehensive social data about individuals
collected by social media platforms. This social data is then used
to design and disseminate content that advertisers predict will be
the most effective and relevant with respect to the targeted
segment of individuals. For example, an advertiser might limit
the scope of an ad’s distribution to, “single men between 25 and
35 who live in apartments and ‘like’ the Washington
Nationals.”119 While businesses derive certain benefits from the
microtargeting of ads in nonpolitical contexts, microtargeting of
115

See, e.g., Dipayan Ghosh, What is Microtargeting and What Is It Doing in Our
Politics?, MOZILLA: INTERNET CITIZEN (Oct. 4, 2018),
https://blog.mozilla.org/internetcitizen/2018/10/04/microtargeting-dipayanghosh/.
116
Kara Swisher, Google Changed Its Political Ad Policy. Will Facebook Be Next?, N.Y.
TIMES (Nov. 22, 2019), https://www.nytimes.com/2019/11/22/opinion/googlepolitical-ads.html.
117
Id.
118
See Till Speicher et al., Potential for Discrimination in Online Targeted Advertising, 81
PROC. MACHINE LEARNING RES. 1, 7 (2018) (“For each user in the U.S., Facebook
tracks a list of over 1,100 binary attributes spanning demographic, behavioral and
interest categories that we refer to as curated attributes. Additionally, Facebook tracks
users’ interests in entities such as websites, apps, and services as well as topics
ranging from food preferences (e.g., pizza) to niche interests (e.g., space
exploration).” (emphasis in original)).
119
Ellen L. Weintraub, Don’t Abolish Political Ads on Social Media. Stop Microtargeting.,
WASH. POST (Nov. 1, 2019, 6:51 PM),
https://www.washingtonpost.com/opinions/2019/11/01/dont-abolish-politicalads-social-media-stop-microtargeting/.
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ads in the political context can pose serious problems for the
democratic process and for the marketplace of ideas model that
underlies our First Amendment model of freedom of speech.120
Unlike political advertising on mass media like broadcast
television or radio––in which large national or regional
audiences are exposed to the same political advertisement––by
employing narrowly cast microtargeted ads on social media, a
political advertiser can craft a specific ad to a much narrower
intended audience, and to only that specific audience, thereby
preventing others from accessing and scrutinizing the content of
the ad.
The microtargeting of political ads, compared to the
dissemination of political ads via traditional media outlets, is
problematic for a number of reasons from a free speech
perspective. First, political ads disseminated via traditional
media are subject to a host of federal regulations requiring
transparency, disclosure, limitations on foreign interference, etc.,
as discussed above, whereas ads disseminated via social media
are not.121 Second, political ads disseminated via traditional
media are subject to broad exposure and broad public scrutiny–
–which are necessary for the truth-facilitating features of the
marketplace of ideas mechanisms to function. Microtargeted
ads, on the other hand, are not similarly subject to broad
exposure or broad public scrutiny. Third, and relatedly,
microtargeted ads on social media are more likely to be
susceptible to the spread of misinformation. As politics and
technology expert Dipayan Ghosh explains: “[Microtargeting of
political ads facilitates] ‘organic’ shares and reshares of content
pushed by unpaid users who appreciate what they see . . . and
wish to spread it around their networks. This results in free
content consumption for the political campaign. . . . [and this]
viral spread of ‘unpaid’ or ‘organic’ content . . . further
encourages the success of misinformation campaigns.”122
In short, the microtargeting of political ads disseminated
via social media is especially pernicious because it is not subject
to regulatory scrutiny, not subject to meaningful widespread
120

See generally Nunziato, The Marketplace of Ideas Online, supra note 81, at 1523.
See supra Parts II.C–II.D.
122
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public scrutiny, and because––as discussed above––false claims
in such political ads are likely to be spread farther, faster, deeper,
and more broadly than true claims in political ads.123

F. Measures to Address False Political Advertising and
Microtargeting by Social Media Platforms
As of this writing, despite a heightened awareness of the
problems caused by microtargeted political advertising and by
false political ads, such problems have yet to be effectively
addressed via regulation or legislation (at least in the United
States). Instead, political advertising on social media, and the
regulation of false political speech and microtargeting in
particular, is subject to an ad hoc patchwork of voluntary,
piecemeal measures recently adopted by the social media
platforms themselves. Some of the social media platforms—
notably Twitter—are adopting rigorous measures to combating
such problems, while others—notably Facebook—have adopted
more of a hands-off approach, at least with respect to political
ads that constitute “direct speech by politicians.”124 Below I
examine the measures undertaken by the social media platforms
to address problems caused by the microtargeting of political ads
and by false and misleading political ads.
1. Twitter’s Regulation of Political Ads
Of the three major social media platforms, Twitter has
taken the most aggressive stance with respect to false and
misleading political ads by banning political ads altogether. In
October 2019, Twitter CEO Jack Dorsey announced that the
platform would ban all political advertising.125 The decision
places Twitter in stark contrast with Facebook, which allows
political ads and exempts politicians’ political ads from its factchecking program126 and whose CEO Mark Zuckerberg had
stridently defended his company’s laissez-faire attitude towards
political content moderation on the grounds that this approach
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See Vosoughi, Roy & Aral, supra note 83, at 1146–1151.
See infra Part II.F.
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Jack Dorsey (@jack), TWITTER (Oct. 30, 2019, 4:05 PM),
https://twitter.com/jack/status/1189634360472829952.
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Nick Clegg, Facebook, Elections and Political Speech, FACEBOOK NEWSROOM (Sept.
24, 2019), https://about.fb.com/news/2019/09/elections-and-political-speech/.
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upholds the ideal of free expression.127 By contrast, Dorsey
distinguished Twitter’s new policy by explaining that it is not
about free expression, but rather about politicians “paying for
reach.”128
Twitter published its policy for implementing its political
advertising ban on November 11, 2019, a little less than a year
before the 2020 presidential election.129 Twitter defines political
content as that which “references a candidate, political party,
elected or appointed government official, election, referendum,
ballot measure, legislation, regulation, directive, or judicial
outcome.”130 Ads that reference the above, including by “appeals
for votes, solicitations of financial support, and advocacy for or
against any of the above-listed types of political content” are
prohibited.131 PACs, SuperPACs, candidates, political parties,
and elected or appointed government officials are also banned
from advertising on Twitter.132 There are, however, some
exemptions. Advertisers that Twitter deems to be news
publishers may reference political content so long as the
reference does not amount to advocacy.133
Twitter’s Legal, Policy and Trust & Safety Lead Vijaya
Gadde also identified an exemption for “cause-based ads”134—
ads that “educate, raise awareness, and/or call for people to take
action in connection with civic engagement, economic growth,
127

Cecilia Kang & Mike Isaac, Defiant Zuckerberg Says Facebook Won’t Police Political
Speech, N.Y. TIMES (Oct. 21, 2019),
https://www.nytimes.com/2019/10/17/business/zuckerberg-facebook-freespeech.html.
128
Jack Dorsey (@jack), TWITTER (Oct. 30, 2019, 4:05 PM),
https://twitter.com/jack/status/1189634377057067008.
129
Political Content, TWITTER: BUS., https://business.twitter.com/en/help/adspolicies/prohibited-content-policies/political-content.html (last accessed Sept. 3,
2020).
130
Id.
131
Id.
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Political Content FAQs, TWITTER: BUS., https://business.twitter.com/en/help/adspolicies/prohibited-content-policies/political-content/political-content-faqs.html
(last accessed July 19, 2020).
133
Political Content, supra note 129. Such publishers must have a minimum of 100,000
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Publisher from the Political Content Policy, TWITTER: BUS.,
https://business.twitter.com/en/help/ads-policies/ads-content-policies/politicalcontent/news-exemption.html (last accessed July 19, 2020). They must also have a
searchable archive, may not be primarily user-generated or aggregated content, and
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Vijaya Gadde (@vijaya), TWITTER (Nov. 15, 2019, 1:30 PM),
https://twitter.com/vijaya/status/1195408747926917120.
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environmental stewardship, or social equity causes.”135 Political
organizations, candidates, and politicians may not use such ads,
but other groups may.136 Among other restrictions,137 causebased ads may not be microtargeted.138
Twitter’s allowance of cause-based ads is an apparent
response to initial criticism of Twitter’s policy. Many users
reacted to Twitter’s announcement by requesting more precise
definitions, including questions about what constitutes a
“political” ad139 and what constitutes an “ad.”140 As yet, it is
unclear. Twitter states that for-profit organizations may place
“cause ads” if they do not “have the primary goal of driving
political, judicial, legislative, or regulatory outcomes” and are
“tied to the organization’s publicly stated values, principles,
and/or beliefs.”141 However, it is not clear at this time how
Twitter will interpret the “primary goal” language in its policy.142
135

Cause-Based Advertising Policy, TWITTER: BUS.,
https://business.twitter.com/en/help/ads-policies/restricted-content-policies/causebased-advertising.html (last accessed July 19, 2020).
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Gadde (@vijaya), supra note 134.
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(last accessed July 19, 2020).
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In addition to prohibiting political ads on its platform,
Twitter recently announced measures to combat misinformation
in the form of manipulated media like deepfakes and shallow
fakes.143 On February 4, 2020, Twitter announced its new policy
on “synthetic and manipulated media,” which provides:
“[Twitter users] may not deceptively share synthetic or
manipulated media that are likely to cause harm.” 144 In addition,
“[Twitter] may label Tweets containing synthetic and
manipulated media to help people understand their authenticity
and to provide additional context.”145 Pursuant to this rule,
Twitter will label content that is deceptively altered or fabricated,
and will remove content if it impacts public safety or is likely to
cause serious harm.146 Twitter has already shown, on five
separate occasions, that it will place warnings on posts from the
President that violate its policies, such as its policies on abusive
behavior and on misinformation, including manipulated
media.147
143

See Yoel Roth & Ashita Achuthan, Building Rules in Public: Our Approach to
Synthetic & Manipulated Media, TWITTER BLOG (Feb. 4, 2020),
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144
Roth & Achuthan, supra note 143.
145
Synthetic and Manipulated Media Policy, TWITTER HELP CENTER,
https://help.twitter.com/en/rules-and-policies/manipulated-media (last visited July
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Twitter’s first warning labels on Tweets from the President involved
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In the first case of Twitter applying its new policy on
disinformation through deliberately altered content, Twitter
labeled as “manipulated media” an edited video featuring
presidential candidate Joe Biden in which Biden appeared to be
endorsing President Trump for re-election in 2020, which was
tweeted by White House social media director Dan Scavino and
retweeted by the President.148 The video had been edited so as to
mislead viewers into believing that Biden was actually endorsing
Trump.149

Figure Seven: Tweet from Dan Scavino, labeled by Twitter as
“Manipulated Media.”150
In short, Twitter’s absolute ban on political ads and its
restrictions on manipulated media constitute strong and likely
effective measures toward addressing the problems of false and
148

See Ivan Mehta, Trump’s retweet with doctored Biden video earns Twitter’s first
‘manipulated media’ label, THE NEXT WEB (March 9, 2020),
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150
Dan Scavino (@DanScavino), TWITTER (Mar. 7, 2020, 8:18 PM),
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misleading political speech. Some skeptics of the ban, however,
have pointed out that the ban will not affect “organic” content or
messages from politicians that are shared or retweeted by
supporters, and that it could encourage the use of “bots” or paid
users to amplify the tweets.151 In addition, it remains to be seen
whether Twitter’s carve-out for caused-based ads will provide
sufficient opportunities for important speech on topics of civic
and social activism.
2a. Facebook’s Regulation of Falsity in Political Ads
Facebook is taking a number of steps to combat
misinformation on its platform.152 The company has adopted
extensive
measures
to
combat
publicly-available
misinformation, including by partnering with independent thirdparty fact checkers to evaluate posts, providing counterspeech in
the form of “Related Articles”/“Additional Reporting on This”
on topics similar to false or misleading posts, and limiting the
distribution of posts from content providers who repeatedly
share false news and eliminating their ability to profit.153 These
measures are applicable to political content and political ads, but
they are not applicable to posts that are considered “direct speech
by a politician.”154 Thus, under Facebook’s currently applicable
fact-checking policies, political speech and the content of
political ads are subject to fact-checking—except if such content
constitutes “direct speech by a politician.”155 This exception for
politicians’ content has come under substantial scrutiny in recent
months, especially given the highly controversial posts of
151
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EXPRESS (Nov. 16, 2019),
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President Trump.156 Before examining this controversial
exception to Facebook’s general fact-checking policy for public
posts on its platform, I first examine the company’s generallyapplicable policy itself.

2b. Facebook’s General Fact-Checking Policy for PubliclyAvailable Posts—Excluding the Posts of Politicians
Facebook is continuing to expand the partnership that it
began in December 2016 with fact-checkers to evaluate publiclyavailable content posted on its platform.157 Through its factchecking initiatives, Facebook is working with select
independent third-party fact checkers, which are certified
through the non-partisan International Fact-Checking
Network.158 In the United States, the certified fact-checking
organizations with whom Facebook works are the Associated
Press, factcheck.org, Lead Stories, Check Your Fact, Science
Feedback, and PolitiFact.159
Facebook has expanded its fact-checking initiative to
include the fact checking of all public, newsworthy Facebook

156

See Michael M. Grynbaum & Tiffany Hsu, CNN Rejects 2 Trump Campaign Ads,
Citing Inaccuracies, N.Y. TIMES (Oct. 3, 2019),
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See Mike Ananny, Checking in with the Facebook Fact-Checking Partnership, COLUM.
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visited Sept. 29, 2018); Fact-Checking on Facebook, FACEBOOK HELP CTR.,
https://www.facebook.com/help/publisher/182222309230722 (last visited July 19,
2020) (providing an overview of Facebook’s fact-checking program). Notably,
Facebook had added The Weekly Standard to these ranks for a period of time in an
attempt to respond to critics who claimed that its fact-checking program was
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(May 6, 2019), https://www.vox.com/2019/5/2/18522758/facebook-fact-checkingpartnership-daily-caller.
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posts, including links, articles, photos, and videos.160 The factchecking process on Facebook also applies to political
advertisements unless those advertisements (or other posts)
constitute the speech of politicians.161 As Facebook explains:
We don’t believe . . . that it’s an appropriate role
for us to referee political debates and prevent a
politician’s speech from reaching its audience and
being subject to public debate and scrutiny. That’s
why Facebook exempts politicians from our thirdparty fact-checking program . . . . This means that
we will not send organic content or ads from
politicians to our third-party fact-checking
partners for review . . . . [W]e do not submit speech
by politicians to our independent fact-checkers,
and we generally allow it on the platform even
when it would otherwise breach our normal
content rules.162
This conspicuous exception to Facebook's fact-checking
process has major ramifications for the political process, and has
subjected Facebook to substantial criticism in recent months.
Below, I first examine Facebook's fact-checking process
generally, and then turn to the exception to this process for posts
made by elected officials (including their political
advertisements).
Facebook's fact-checking process can be initiated by
Facebook users who flag a post as being potentially false.163
Subject to the exception for direct speech by politicians, any
public, newsworthy post (including text, photos, and videos) can
be flagged for fact-checking, either by a user, by an outside
160
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journalist, or, as is most commonly the case, by Facebook's
machine learning algorithms.164 For a user to flag a post as
potentially false, a user must click “•••” next to the post he or she
wishes to flag as false, then click “Report post,” then click “False
News.”165
Once a post is flagged by a user as a potential false news
story, it is submitted for evaluation to a third-party independent
fact-checker.166 While the process of evaluating posts in the past
was triggered only by user flagging, Facebook now incorporates
other ways of triggering such evaluation, including by providing
its independent fact-checkers with the authority to proactively
identify posts to review167 as well as by using machine learning
to identify potentially false posts.168 For each piece of content up
for review, a fact checker has the option of providing one of six
different ratings: false, altered, partly false, missing context,
satire, or true.169
Once a third-party fact-checker has determined that a post
is false, Facebook then initiates several steps. First, Facebook
deprioritizes false posts in users’ News Feeds, i.e. the constantly
updating list of stories in the middle of a user’s home page
(including status updates, photos, videos, links, app activity, and
likes), such that future views of each false post will be reduced by
an average of eighty percent.170 Second, Facebook commissions
a fact-checker to write a “Related Article” setting forth truthful
information about the subject of the false post and the reasons
why the fact-checker rated the post as false.171 Such content is
164

See Fact-Checking on Facebook: Program Policies, supra note 154.
See How do I Mark a Facebook Post as False News?, supra note 163.
166
See Lyons, Hard Questions, supra note 152 (“[W]hen people on Facebook submit
feedback about a story being false or comment on an article expressing disbelief,
these are signals that a story should be reviewed.”).
167
See id. (“Independent third-party fact-checkers review the stories, rate their
accuracy, and write an article explaining the facts behind their rating.”).
168
See Dan Zigmond, Machine Learning, Fact-Checkers and the Fight Against False News,
FACEBOOK NEWSROOM (Apr. 8, 2018), https://about.fb.com/news/2018/04/insidefeed-misinformation-zigmond.
169
Fact-Checking on Facebook: Facebook’s Enforcement of Fact-Checker Ratings, FACEBOOK
BUS. HELP CTR.,
https://www.facebook.com/business/help/341102040382165?id=673052479947730
(last accessed August 28, 2020).
170
Id.; see also Tessa Lyons, Increasing Our Efforts to Fight False News, FACEBOOK
NEWSROOM (June 21, 2018), https://newsroom.fb.com/news/2018/06/increasingour-efforts-to-fight-false-news/ [hereinafter Lyons, Increasing Our Efforts].
171
See Tessa Lyons, Replacing Disputed Flags with Related Articles, FACEBOOK
NEWSROOM (Dec. 20, 2017), https://newsroom.fb.com/news/2017/12/news-feed165
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then displayed in conjunction with the false post on the same
subject.172 While Facebook formerly flagged false news sites with
a “Disputed” flag, the company changed its approach in
response to research suggesting that such flags may actually
entrench beliefs in the disputed posts.173 Facebook now provides
“Related Articles” in conjunction with false news stories, which
apparently does not result in similar entrenchment.174 In
addition, users who attempt to share the false post will be notified
that the post has been disputed and will be informed of the
availability of a “Related Article,” as will users who earlier
shared the false post,175 as in the example below (setting forth
Facebook and Instagram’s flags).

fyi-updates-in-our-fight-against-misinformation [hereinafter Lyons, Replacing Disputed
Flags].
172
See id.; see also Geoffrey A. Fowler, I fell for Facebook fake news. Here’s why millions of
you did, too., WASH. POST (Oct. 18, 2018),
https://www.washingtonpost.com/technology/2018/10/18/i-fell-facebook-fakenews-heres-why-millions-you-did-too/ (describing steps undertaken by Facebook to
respond to fake video, including posting “Additional Reporting on This,” with links
to reports from fact-checking organizations); Lyons, Replacing Disputed Flags, supra
note 171; Sara Su, New Test with Related Articles, FACEBOOK NEWSROOM (Apr. 25,
2017), https://newsroom.fb.com/news/2017/04/news-feed-fyi-new-test-withrelated-articles.
173
See Lyons, Replacing Disputed Flags, supra note 171.
174
See id. (explaining that “[a]cademic research on correcting misinformation has
shown that putting a strong image, like a red flag, next to an article may actually
entrench deeply held beliefs . . . [but that] Related Articles, by contrast, are simply
designed to give more context, which our research has shown is a more effective way
to help people get to the facts. . . . [W]e’ve found that when we show Related
Articles next to a false news story, it leads to fewer shares than when the Disputed
Flag is shown.”).
175
See id.
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Figure Eight: Examples of false information labels
on Instagram.176
In addition, as Facebook explains: "When fact-checkers
write articles with more information about a story, you'll see a
notice where you can click to see why."177 In addition, Facebook
will now post more prominent fact-checking labels as interstitial
warnings atop photos and videos on Facebook (and Instagram)
that were fact-checked as false.
176

Karissa Bell, Instagram adds 'false information' labels to prevent fake news from going
viral, MASHABLE (Oct. 21, 2019), https://mashable.com/article/instagram-falseinformation-labels/.
177
How is Facebook Addressing False Information through Independent Fact-checkers,
FACEBOOK BUS. HELP CTR., https://www.facebook.com/help/1952307158131536
(last visited July 21, 2020).
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Third, content providers—i.e., Facebook pages and
domains—that repeatedly publish and/or share false posts will
have their ability to monetize and advertise reduced and
ultimately disabled by Facebook unless and until they issue
corrections or successfully dispute fact-checkers’ determination
that their posts are false.178 Facebook’s nimble and extensive
efforts to combat publicly available misinformation with labeling
and counterspeech are commendable and should be expanded to
include the direct speech of politicians as well, as I examine
below.

2c. Facebook's Policies Regarding False Political Ads
With respect to false political ads, Facebook's policy is
complex. Although Facebook has implemented extensive
measures with respect to false posts generally (described above),
this false news policy does not apply to “direct speech” by
politicians.179 Accordingly, Facebook’s general false news policy,
composed of the fact-checking process described above, has an
exception for “direct speech” by politicians, such that direct
speech by politicians is not run through Facebook's external fact
checking process.180 Facebook provides the following
justification for this exception to its fact-checking policy:
We rely on third-party fact-checkers to help reduce
the spread of false news and other types of viral
misinformation, like memes or manipulated
photos and videos. We don’t believe, however,
that it’s an appropriate role for us to referee
political debates and prevent a politician’s speech
from reaching its audience and being subject to
public debate and scrutiny . . . . This means that
we will not send organic content or ads from
politicians to our third-party fact-checking
partners for review.181
178

See Satwik Shukla & Tessa Lyons, Blocking Ads from Pages that Repeatedly Share
False News, FACEBOOK NEWSROOM (Aug. 28, 2017),
https://newsroom.fb.com/news/2017/08/blocking-ads-from-pages-that-repeatedlyshare-false-news.
179
Fact-Checking on Facebook: Program Policies, supra note 154.
180
Id.
181
Nick Clegg, Facebook, Elections and Political Speech, FACEBOOK NEWSROOM (Sep.
24, 2019), https://about.fb.com/news/2019/09/elections-and-political-speech/.
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Facebook’s decision not to submit direct speech from
current politicians to fact-checking is apparently grounded in the
belief that such political speech is already subject to sufficient
scrutiny among the polity and the free press and should not be
subject to further scrutiny by Facebook’s fact-checkers.182
Facebook further justifies its policies as follows: “In a
democracy, people should decide what is credible, not tech
companies . . . . That’s why––like other [I]nternet platforms and
broadcasters––we don’t fact check ads from politicians.”183
Facebook also defends its decision by adverting to the
importance of political ads to challengers and local candidates:
“Given the sensitivity around political ads, we have considered
whether we should ban them altogether . . . But political ads are
important for local candidates, up-and-coming challengers, and
advocacy groups that use our platform to reach voters and their
communities.”184
As a result, political speech and political posts and
campaign ads made by politicians themselves operate in a
separate system on Facebook. While ordinary users who publicly
post false content may face consequences, including being
banned from Facebook,185 elected officials are exempt.
Facebook's policies came into sharp focus in October
2019, when President Donald Trump’s reelection campaign
began running an ad that was proven to be false about then
former Vice President Joe Biden on Facebook.186 The Trump
Campaign released a 30-second video ad accusing then former
Vice President Biden of promising Ukraine $1 billion in aid in
exchange for firing a prosecutor who was investigating a

Facebook will not fact check political ads from candidates, but it does evaluate and
fact-check political ads from political advocacy groups or political action committees.
See David Klepper, Facebook Clarifies Zuckerberg Remarks on False Political Ads, AP
NEWS (Oct. 24, 2019), https://apnews.com/64fe06acd28145f5913d6f815bec36a2.
182
Id.
183
Klepper, supra note 181.
184
Id.
185
See Lyons, Hard Questions, supra note 152 (explaining that Facebook takes action
against accounts that share false news, including removing accounts that share false
news that also violates other Facebook Community Standards).
186
Amy Sherman, Donald Trump ad misleads about Joe Biden, Ukraine, and the
prosecutor, POLITIFACT (Oct. 11, 2019),
https://www.politifact.com/factchecks/2019/oct/11/donald-trump/trump-admisleads-about-biden-ukraine-and-prosecut/.
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company with ties to Biden’s son, Hunter Biden.187 The Biden
Campaign asked Facebook to take down the ad, but Facebook
refused.188 Facebook’s head of global elections policy Katie
Harbath explained: “Our approach is grounded in Facebook’s
fundamental belief in free expression, respect for the democratic
process, and the belief that, in mature democracies with a free
press, political speech is already arguably the most scrutinized
speech there is.”189 Accordingly, the false Trump Campaign ad
on Biden remained on Facebook, garnering at least 4.6 million
views.190
Former presidential candidate Senator Elizabeth Warren,
who has a history of locking horns with Facebook and with big
tech in general,191 took particular aim at Facebook’s policy
towards political ads by placing an intentionally false ad on the
platform in October 2019.192 Warren’s ad declared that “Mark
Zuckerberg and Facebook just endorsed Donald Trump for re-

187

Grynbaum & Hsu, supra note 156.
Kang, supra note 156.
189
Id.
190
Jeremy B. Merrill, While everyone was looking at Facebook, Trump’s false Biden ad
appeared more often on YouTube, QUARTZ (Nov. 1, 2019),
https://qz.com/1739780/trumps-biden-ad-appeared-more-often-on-youtube-thanon-facebook/.
191
See Elizabeth Warren, (@TeamWarren), Here’s how we can break up Big Tech,
MEDIUM (Mar. 8, 2019), https://medium.com/@teamwarren/heres-how-we-canbreak-up-big-tech-9ad9e0da324c. After announcing her ambition to break up big tech
companies, Warren took out ads on Facebook that denounced Facebook itself as well
as Amazon and Google for their “vast power over our economy and our
democracy.” Cristiano Lima, Facebook backtracks after removing Warren ads calling for
Facebook breakup, POLITICO (Mar. 11, 2019),
https://www.politico.com/story/2019/03/11/facebook-removes-elizabeth-warrenads-1216757. Facebook initially removed the ads, apparently because they contained
an unauthorized reproduction of Facebook’s logo, but soon after, the company
reversed course and restored them “[i]n the interest of allowing robust debate.” Isaac
Stanley-Becker & Tony Romm, Facebook Deletes, and then Restores, Elizabeth Warren’s
Ads Criticizing the Platform, Drawing her Rebuke, WASH. POST (Mar. 12, 2019),
https://www.washingtonpost.com/nation/2019/03/12/facebook-deletes-thenrestores-elizabeth-warrens-ads-criticizing-platform-drawing-her-rebuke/. Warren
meanwhile warned of the danger of a “social media marketplace” that is “dominated
by a single censor.” Elizabeth Warren (@ewarren), TWITTER (Mar. 11, 2019, 7:59
PM), https://twitter.com/ewarren/status/1105256905058979841; Elizabeth
Warren, Elizabeth’s plan: Break up the big tech companies, FACEBOOK (Mar. 8, 2019),
https://www.facebook.com/ElizabethWarren/videos/396777104233421/.
192
Brian Fung, Elizabeth Warren Targets Facebook’s Ad Policy -- with a Facebook Ad,
CNN (Oct. 12, 2019, 12:11 PM),
https://www.cnn.com/2019/10/11/politics/elizabeth-warren-facebookad/index.html.
188
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election.”193 She explained that the ad was a test to see “just how
far” Facebook’s policy went and accused Facebook of becoming
a “disinformation-for-profit machine.”194 Adhering to its policy
of refusing to fact-check direct speech by politicians, Facebook
declined to remove Warren’s intentionally (and provocatively)
false ad, stating “if Senator Warren wants to say things she
knows to be untrue, we believe Facebook should not be in the
position of censoring that speech.”195
In addition, Facebook employees recently rose up in
strong opposition to Facebook’s policy exempting politicians’
(and especially President Trump’s) posts from fact-checking (and
from other of the company’s content policies as well, including
those prohibiting threats of imminent violence).196 The particular
flashpoint most recently at issue involved violent speech, not
misinformation, in the form of Donald Trump’s May 2020 post
following the murder of George Floyd and the ensuing
demonstrations.197 Trump threatened to deploy the military in
Minneapolis to “bring the City under control” and infamously
stated “when the looting starts, the shooting starts.”198

193

Elizabeth Warren (@ewarren), TWITTER (Oct. 12, 2019, 10:01 AM),
https://twitter.com/ewarren/status/1183019897804197888?s=20.
194
Id.
195
Fung, supra note 192.
196
See Megan Rose Dickey & Taylor Hatmaker, Facebook Employees Stage Virtual
Walkout in Protest of Company’s Stance on Trump Posts, TECHCRUNCH (June 1, 2020,
1:01 PM), https://techcrunch.com/2020/06/01/facebook-employees-stage-virtualwalkout-in-protest-of-companys-stance-on-trump-posts/; see also Rachel Siegel &
Elizabeth Dwoskin, Facebook Employees Blast Zuckerberg’s Hands-off Response to Trump
Posts as Protests Grip Nation, WASH. POST (June 1, 2020, 8:04 PM),
https://www.washingtonpost.com/business/2020/06/01/facebook-zuckerbergdonation-trump/.
197
Dickey & Hatmaker, supra note 196.
198
Id.
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Figure Nine: Tweet from Donald Trump following the murder
of George Floyd in May 2020.199
President Trump made this post across multiple
platforms.200 While Twitter appended a notice to the President’s
post explaining that the post violated the platform’s rules against
glorifying violence and requiring users to click through the notice
to view the tweet (see below),

199

Donald J. Trump (@realDonaldTrump), TWITTER (May 29, 2020, 12:53 AM),
https://twitter.com/realDonaldTrump/status/1266231100780744704.
200
See id.
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Figure Ten: Twitter’s explanation that Donald Trump’s tweet
following the murder of George Floyd violated the platform’s
rules against glorifying violence.201
Facebook took no action.202 Facebook’s CEO Mark Zuckerberg
explained that he was personally appalled by the President’s
tweet, but felt that Facebook’s institutional role was to “enable
as much expression as possible unless it will cause imminent risk
of specific harms or dangers spelled out in [Facebook’s] clear
policies.”203 Zuckerberg explained further that “we read
[Trump’s post] as a warning about state action, and we think
people need to know if the government is planning to deploy
force.”204 Some of Facebook’s employees, however, were
extremely dissatisfied by the company’s response, resulting in
“intense debate” on Facebook’s internal employee messaging
system about the company’s laissez-faire policies regarding
politicians’ posts.205 In response, Zuckerberg hosted an internal
town-hall to explain his and the company’s rationale for

201

Twitter Comms (@TwitterComms), TWITTER (May 29, 2020, 3:17 AM),
https://twitter.com/TwitterComms/status/1266267447838949378.
202
Brian Stelter & Donie O’Sullivan, Trump Tweets Threat That ‘Looting’ Will Lead to
‘Shooting.’ Twitter Put a Warning Label on It, CNN BUSINESS (May 29, 2020, 10:40
AM) (screenshot included), https://www.cnn.com/2020/05/29/tech/trump-twitterminneapolis/index.html.
203
Mark Zuckerberg, FACEBOOK (May 29, 2020, 4:19 PM),
https://www.facebook.com/zuck/posts/10111961824369871.
204
Id.
205
Siegel & Dwoskin, supra note 196.
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inaction.206 Facebook ultimately retreated from its noninterventionist stance towards Donald Trump and his campaign,
at least with respect to its hate speech content regulation, as it
removed a Trump Campaign page ad because it used a hate
symbol.207 However, many companies felt Facebook still had not
gone far enough and joined a growing advertising boycott to
pressure the platform to take more aggressive action against the
hate speech and misinformation being spread by political figures
such as President Trump.208 Facebook responded by announcing
“that it would remove posts [from political leaders] that incite

206

Elizabeth Dwoskin & Nitasha Tiku, Facebook Employees Said They were ‘Caught in
an Abusive Relationship’ with Trump as Internal Debates Raged, WASH. POST (June 5,
2020, 4:37 PM),
https://www.washingtonpost.com/technology/2020/06/05/facebook-zuckerbergtrump/.
207
Isaac Stanley-Becker, Facebook Removes Trump Ads with Symbol Once Used by Nazis
to Designate Political Prisoners, WASH. POST (June 18, 2020),
https://www.washingtonpost.com/politics/2020/06/18/trump-campaign-runs-adswith-marking-once-used-by-nazis-designate-political-prisoners/. Days later when a
Trump-affiliated campaign page posted an advertisement denouncing “dangerous
MOBS of far-left groups . . . causing absolute mayhem” accompanied by an image of
a downward facing red triangle, Facebook deactivated those ads because the image
was the same symbol used by the Nazis to denote political prisoners in its
concentration camps. Id. Facebook representatives stated that the ad violated a
policy against using a “banned hate group’s symbols” outside of a condemnatory
context or as an object for discussion. Id. Zuckerberg has also since announced that
Facebook will begin labeling “newsworthy content.” Mark Zuckerberg, FACEBOOK
(June 26, 2020, 11:25 AM),
https://www.facebook.com/zuck/posts/10112048980882521. Occasionally, he
explains, “we leave up content that would otherwise violate our policies if the public
interest value outweighs the risk of harm.” Id. Now, Facebook will append a
notification that the content violates Facebook’s policy but remains so that people
can engage with and discuss it. Id. Facebook will also further restrict content that can
be included in paid advertisements. Id. Ads that claim people from “a specific race,
ethnicity, national origin, religious affiliation, caste, sexual orientation, gender
identity or immigration status are a threat to the physical safety, health or survival of
others” are now prohibited when they were not before, and Facebook also intends to
“better protect immigrants, migrants, refugees and asylum seekers from ads
suggesting these groups are inferior or expressing contempt, dismissal or disgust
directed at them.” Id.
208
All the Companies Quitting Facebook, N.Y. TIMES: DEALBOOK NEWSLETTER (July 7,
2020) (“Marketers are expressing unease with how [Facebook] handles
misinformation and hate speech, including its permissive approach to problematic
posts by President Trump.”),
https://www.nytimes.com/2020/06/29/business/dealbook/facebook-boycottads.html. For a list of companies boycotting, see Tiffany Hsu & Gillian Friedman,
CVS, Dunkin’, Lego: The Brands Pulling Ads from Facebook Over Hate Speech, N.Y. TIMES
(July 7. 2020), https://www.nytimes.com/2020/06/26/business/media/Facebookadvertising-boycott.html; Allen Kim & Brian Fung, Facebook boycott: View the list of
companies pulling ads, CNN (July 2, 2020, 6:05 PM),
https://www.cnn.com/2020/06/28/business/facebook-ad-boycott-list/index.html.
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violence or attempt to suppress voting . . . [and] affix labels on
posts that violate hate speech prohibitions.”209
Facebook’s policies also drew sharp criticism from civil
rights experts, who conducted an extensive, independent twoyear civil rights audit of Facebook’s content regulation policies
and their implementation.210 The experts’ concerns were
magnified by Facebook’s response to President Trump’s posts
regarding recent civil rights protests and mail-in ballots in the
context of the pandemic.211 The civil rights experts strongly
criticized Facebook’s policies and exemption of Trump’s posts
from its content regulation policies and voiced particular concern
about the ramifications of this exemption for our political
process:
We have grave concerns that the combination of
the company’s decision to exempt politicians from
fact-checking and the precedents set by its recent
decisions on President Trump’s posts, leaves the
door open for the platform to be used by other
politicians to interfere with voting. If politicians
are free to mislead people about official voting
methods (by labeling ballots illegal or making
other misleading statements that go unchecked,
for example) and are allowed to use not-so-subtle
dog whistles with impunity to incite violence
against groups advocating for racial justice, this
does not bode well for the hostile voting
environment that can be facilitated by Facebook
in the United States. We are concerned that
politicians, and any other user for that matter, will
capitalize on the policy gaps made apparent by the
president’s
posts
and
target
particular
209

Craig Timberg & Elizabeth Dwoskin, Silicon Valley is getting tougher on Trump and
his supporters over hate speech and disinformation, WASH. POST (July 10, 2020),
https://www.washingtonpost.com/technology/2020/07/10/hate-speech-trumptech/. Twitch recently suspended President Trump’s account and Reddit closed a
long-controversial forum named after the President (this same forum helped to
popularize the dangerous Pizzagate false conspiracy theory). Id. Reddit’s action may
have been in response to “employee” concerns as well, as it came after an open letter
written by hundreds of volunteer moderators chastised Reddit’s leadership for the
proliferation of hateful speech, calling it the company’s “most glaring problem.” Id.
210
See MURPHY ET AL., FACEBOOK’S CIVIL RIGHTS AUDIT – FINAL REPORT, supra
note 18.
211
Id. at 37–38.
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communities to suppress the votes of groups based
on their race or other characteristics. With only
months left before a major election, this is deeply
troublesome as misinformation, sowing racial
division and calls for violence near elections can
do great damage to our democracy.212
The concerns of the civil rights experts turned out to be
well-founded. The company’s reticence to take decisive action
regarding the hateful and dangerous rhetoric of politicians has
indeed brought about great damage to our democracy.

2d. Facebook's Transparency and Disclosure Requirements
Regarding Political/Electioneering Advertisements
Facebook recently implemented a Political Advertising
Policy that requires, first, that every election-related and issue
advertisement made available on Facebook to users in the
United States be clearly labeled as a “Political Ad” and include
a “Paid for by” disclosure, with the name of the individual or
organization who paid for the advertisement at the top.213
Second, under the Policy, Facebook has committed to collecting
and maintaining a publicly available archive of political
advertisements as part of its Ad Library, which provides
information about “the campaign budget associated with an
individual ad and how many people saw it––including their age,
location, and gender.”214 See example below.

212

Id. at 10.
See Rob Goldman & Alex Himel, Making Ads and Pages More Transparent,
FACEBOOK NEWSROOM (Apr. 6, 2018),
https://newsroom.fb.com/news/2018/04/transparent-ads-and-pages/.
214
Rob Leathern, Shining a Light on Ads with Political Content, FACEBOOK NEWSROOM
(May 24, 2018), https://newsroom.fb.com/news/2018/05/ads-with-politicalcontent/. See also MURPHY, supra note 18, at 36 (“Since 2018, Facebook has
maintained a library of ads about social issues, elections or politics that ran on the
platform. These ads are either classified as being about social issues, elections or
politics or the advertisers self-declare that the ads require a ‘Paid for by’
disclaimer.”).
213
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Figure Eleven: Example from Facebook’s Ad Library.215
Facebook has also recently updated its Ad Library to
increase transparency and provide more useful data––including
by permitting users to search for and filter ads based on the
estimated audience size––which enables researchers, advocates,
and the public to identify and study micro-targeted ads.216
Finally, under the Policy, Facebook will prohibit foreign entities
from purchasing political ads directed at U.S. audiences.217
Facebook enforces this by mailing prospective political
advertisers a postcard to a U.S. address to verify U.S.
residency.218 If a prospective purchaser of a political ad is not
verified under this process, he or she will not be able to purchase
a political ad on Facebook.219 Commenting on the recently
implemented Political Advertising Policy, Facebook’s CEO
Mark Zuckerberg explained, “These changes won’t fix
everything, but they will make it a lot harder for anyone to do
what the Russians did during the 2016 election and use fake
215

FACEBOOK AD LIBRARY,
https://www.facebook.com/ads/library/?active_status=all&ad_type=political_and_
issue_ads&country=US&id=210610646733923&view_all_page_id=10737101405768
0 (click “See Ad Details”) (last accessed Oct. 17, 2020).
216
See MURPHY, supra note 18, at 35–37.
217
Get Authorized to Run Ads About Social Issues, Elections or Politics, FACEBOOK BUS.
HELP CTR.,
https://www.facebook.com/business/help/208949576550051?id=288762101909005
&recommended_by=241608613261133 (last visited Oct. 16, 2020).
218
See id.
219
See id.
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accounts and pages to run ads.”220 Facebook’s recently
implemented measures imposing disclosure requirements on
political ads and limiting foreign entities from purchasing
political ads go beyond those that are encompassed in the
proposed Honest Ads Act, and may at least be moderately
successful in preventing the type of foreign interference in U.S.
elections that occurred in 2016.
The challenges of microtargeting and foreign influence
have further complicated Facebook’s efforts to mitigate the
harms of political misinformation and disinformation by its users
and especially its advertisers, and the revelations surrounding the
election of 2016 serve as a potent reminder of the potential
dangers of failing to do so. Facebook was slow to get started in
taking responsibility for what happens on its platform, but now
the platform seems to be trending in the right direction in
regulating political advertising and other controversial political
speech on its platform, in the absence of actual government
regulation.

3a. Google’s Measures to Address Microtargeting
of Political Ads
Google recently amended its rules governing the practice
of microtargeting of political advertisements.221 While Google
maintains that it has never offered “granular microtargeting” of
election ads, in November 2019, Google officially amended its
rules to restrict microtargeting so that political advertisers can
only target ads based on three characteristics: an individual’s age,
gender, and general location (defined by postal code).222 Political
advertisers can also use contextual targeting, which enables them
to serve users with ads according to the content that users are
accessing.223 Google claims this approach aligns it with industry
practice in television, radio and print media.224 Google’s policy
on microtargeting took effect in the European Union at the end
220

Josh Constine, Facebook and Instagram Launch US Political Ad Labeling and Archive,
TECHCRUNCH (May 24, 2018, 2:01 PM),
https://techcrunch.com/2018/05/24/facebook-political-ad-archive/.
221
See Scott Spencer, An Update on Our Political Ads Policy, GOOGLE BLOG: THE
KEYWORD (Nov. 20, 2019), https://blog.google/technology/ads/update-ourpolitical-ads-policy/.
222
Id.
223
Id.
224
Id.
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of 2019, and became effective worldwide (including in the
United States) in January 2020.225
Accordingly, under Google’s rules, only the following
characteristics may be used to target election ads: geographic
location (but not radius around a location), age, gender, and
contextual targeting options such as ad placements, topics,
keywords against sites, apps, pages and videos.226 All other types
of targeting are not allowed for use in election ads, including the
use of Google’s powerful Audience Targeting products,227
Remarketing,228 Customer Match,229 and Geographic Radius
Targeting.230 Google’s microtargeting policy applies to ads
shown to users of Google’s search engine and YouTube, as well
as display advertisements sold by Google that appear on other
websites.231 In an email to political campaigns, Google outlined
these new rules, explaining that election ads will no longer be
allowed to target what are called “affinity audiences” that look
like other groups that campaigns might want to target.232 Further,
political campaigns can no longer upload their own lists of
people to whom they wish to show ads.233 In addition, Google
will prohibit what is known as “remarketing,” the process of
serving ads to people who have previously taken an action like
visiting a campaign’s website.234

225

See Rachel Sandler, Google Limits Microtargeting for Paid Political Ads, FORBES (Nov.
20, 2019, 8:22 PM),
https://www.forbes.com/sites/rachelsandler/2019/11/20/google-limitsmicrotargeting-for-paid-political-ads/#55c667fd51ec.
226
Election Ads in the United States, Political Content, GOOGLE ADVERT. POLICIES HELP,
https://support.google.com/adspolicy/answer/6014595 (last accessed July 21,
2020) [hereinafter Election Ads in the United States, Political Content].
227
About Audience Targeting, GOOGLE ADS HELP,
https://support.google.com/google-ads/answer/2497941 (last accessed: July 21,
2020).
228
About Remarketing, GOOGLE ADS HELP, https://support.google.com/googleads/answer/2453998 (last accessed: July 21, 2020).
229
About Customer Match, GOOGLE ADS HELP, https://support.google.com/googleads/answer/6379332 (last accessed: July 21, 2020).
230
Target Ads to Geographic Locations, GOOGLE ADS HELP,
https://support.google.com/google-ads/answer/1722043 (last accessed: July 21,
2020).
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Spencer, supra note 221.
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Jenna Lowenstein (@just_jenna), TWITTER (Nov. 20, 2019, 6:54 PM),
https://twitter.com/just_jenna/status/1197302201938567168; see also Election Ads in
the United States, Political Content, supra note 226.
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Google’s microtargeting policy prevents political
advertisers from taking advantage of some of Google’s most
sophisticated targeting tools, upon which it has built its
dominant market position.235 The most granular of those
targeting tools are custom audiences (formerly known as
“custom affinity” audiences), an offering that has allowed
advertisers to create tailor-made audiences by targeting
individual interests and lifestyles as defined by keyword
phrases.236 Google’s sophisticated targeting tools also have
allowed advertisers to target or exclude audiences according to
demographic data such as age, gender, household income,
homeownership, and the like.237 General advertisers may also
target users who have previously interacted with their site238 or
by submitting previously collected customer data to re-engage
with the same group or expand to similar audiences.239 These
sophisticated targeting tools are now unavailable to political
advertisers.240
One of the greatest challenges Google faces in
implementing its policy restricting the use of microtargeting by
political advertisers is how to meaningfully and accurately define
political/election advertising. With respect to the United States,
Google currently defines election ads as those that feature:
1.

235

A current officeholder or candidate for an elected federal
office (including federal offices such as that of the
President or Vice President of the United States, members
of the United States House of Representatives or United
States Senate).

Patience Haggin & Kara Dapena, Google’s Ad Dominance Explained in Three Charts,
WALL STREET J. (June 17, 2019) (“[Google] has a 37% of the $130 billion U.S.
digital ad market, according to research firm eMarketer.”),
https://www.wsj.com/articles/why-googles-advertising-dominance-is-drawingantitrust-scrutiny-11560763800.
236
About Custom Audiences, GOOGLE ADS HELP, https://support.google.com/googleads/answer/9805516?hl=en&ref_topic=3122880 (last accessed Oct. 16, 2020).
237
About Demographic Targeting, GOOGLE ADS HELP,
https://support.google.com/googleads/answer/2580383?hl=en&ref_topic=3122881 (last accessed July 21, 2020).
238
Remarketing: Reach People Who Visited Your Site or App, GOOGLE ADS HELP,
https://support.google.com/google-ads/topic/3122874?hl=en&ref_topic=3121935
(last accessed July 21, 2020).
239
About Customer Match, GOOGLE ADS HELP, https://support.google.com/googleads/answer/6379332?hl=en&ref_topic=6296507 (last accessed July 21, 2020).
240
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A current officeholder or candidate for a state-level
elected office, such as Governor, Secretary of State, or
member of a state legislature.
A federal or state level political party.
A state-level ballot measure, initiative, or proposition that
has qualified for the ballot in its state.241

Figure Twelve: Google’s top political advertisers in the United States.242
Yet, few election ads as they are popularly understood are
likely to be so specific. For example, “issue ads” funded by
Super-PACs may not specifically “advocate the election or
defeat of a clearly identified federal candidate,”243 yet such
outside spending makes up the vast majority of political

241

Id.
For data on Google’s top political advertisers in the United States since May 31,
2018, see Political Advertising in the United States, GOOGLE TRANSPARENCY REP.
https://transparencyreport.google.com/political-ads/region/US (last visited Feb.
22, 2021).
243
Advertising and Disclaimers, FED. ELECTION COMM’N, supra note 96.
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advertising.244 Thus, Google’s definition of election ads may
turn out to be substantially underinclusive and ineffective.
Google has also implemented a host of procedural
requirements for political advertisers. Advertisers who wish to
purchase and run election ads245 or use political affiliation in
personalized advertising246 in the United States must go through
a verification process, which is required for all ad
formats/extensions, and all personalized ads features.247 Political
advertisers must provide a Federal Election Commission (FEC)
ID and either an Employer Identification Number (EIN) (for
organizations)
or
Social
Security
Number
(for
248
individuals). Google collects such data and makes available a
transparency report on political ad spending by each
advertiser/campaign.249 The transparency report lists top
advertisers and the amount of political ad spending by each
advertiser.250 A recent transparency report (as of June 6, 2020)
provides this list of top political ad spending since May 31,
2018.251

3b. Google’s Regulation of Falsity and Misleading Content
in Political Ads
Google also recently revised its rules about truth-inadvertising to prohibit ads with “demonstrably false claims that
could significantly undermine participation or trust” in

244

2020 Outside Spending, by Race, OPENSECRETS.ORG,
https://www.opensecrets.org/outsidespending/summ.php?disp=R (last updated
Sept. 4, 2020).
245
Election Ads in the United States, Political Content, supra note 226.
246
Political Affiliation in Personalized Advertising, Political Content, GOOGLE ADVERT.
POLICIES HELP, https://support.google.com/adspolicy/answer/143465?#533 (last
accessed July 21, 2020).
247
About Verification for Election Advertising in the United States, GOOGLE ADVERT.
POLICIES HELP, https://support.google.com/adspolicy/answer/9002729?hl=en (last
accessed Oct. 16, 2020).
248
Id.; see also Apply for Verification for Election Advertising in the United States, GOOGLE
DISPLAY & VIDEO 360 HELP,
https://support.google.com/displayvideo/answer/9014141?hl=en (last accessed
Oct. 16, 2020).
249
See, e.g., Political Advertising in the United States, supra note 242.
250
Id.
251
Id.
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elections.252 Google has stated, however, that by reframing these
truth-in-advertising rules, it does not intend to appoint itself as
the arbiter of truth in politics.253 Google explains that since “no
one can sensibly adjudicate every political claim, counterclaim,
and insinuation,” it will focus its efforts on claims that are
something more than generic falsehood or exaggeration.254 It will
not take comprehensive action against every misleading political
ad but will do so for “clear violations.”255 That line will likely be
difficult to define and maintain. In its announcement, Google
gives the example of “deep fakes” as the type of content that it
will now remove.256 These are addressed by Google’s policy
prohibiting “manipulating media to deceive, defraud, or mislead
others.”257 The example the company provides is “deceptively
doctoring media related to politics, social issues, or matters of
public concern.”258 Google has also released an open-source
database containing 3,000 manipulated videos in order to help
identify and target deepfakes.259
It is as yet unclear what falls within the category of
demonstrably false political ads according to Google,260 but a few
examples provide some guidance. When YouTube CEO Susan
Wojcicki was asked whether YouTube would remove President
Trump’s advertisement (which he placed on Facebook) falsely
accusing Joe Biden of corruptly sheltering his son from a
Ukrainian investigation through bribery, Wojcicki explained
that this ad “would not be a violation of our policies” because
252

Spencer, supra note 221; Misrepresentation, GOOGLE ADVERT. POLICIES HELP,
https://support.google.com/adspolicy/answer/6020955?hl=en (last accessed July
21, 2020).
253
See Spencer, supra note 221.
254
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255
Id.
256
Id.
257
Misrepresentation, supra note 252.
258
Id.
259
Karen Hao, Google Has Released a Giant Database of Deepfakes to Help Fight Deepfakes,
MIT TECH. REV. (Sept. 25, 2019),
https://www.technologyreview.com/f/614426/google-has-released-a-giantdatabase-of-deepfakes-to-help-fight-deepfakes/; see also Nick Dufour & Andrew
Gully, Contributing Data to Deepfake Detection Research, GOOGLE AI BLOG (Sept. 24,
2019), https://ai.googleblog.com/2019/09/contributing-data-to-deepfakedetection.html.
260
Google and YouTube have removed over 300 Trump ads in the last half of 2019,
but the archive in which removed ads are listed does not indicate why specific ads
were removed. Shachar Bar-On & Natalie Jimenez Peel, 300+ Trump Ads Taken
Down by Google, YouTube, CBS NEWS: 60 MINUTES OVERTIME (Dec. 1, 2019),
https://www.cbsnews.com/news/300-trump-ads-taken-down-by-google-youtube-60minutes-2019-12-01/.
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“politicians are always accusing their opponents of lying.”261 On
the other hand, Wojcicki cited the (now infamous) video that
showed Nancy Pelosi speaking at an artificially reduced rate,
which made Pelosi appear to be drunk.262 Wojcicki noted that
that video was removed “very fast” because “it’s not okay to
have technically manipulated content that would be
misleading.”263
With respect to manipulated media in particular,
YouTube has adopted specifically applicable policies.264 Its
deceptive practices policies state that “[c]ontent that has been
technically manipulated or doctored in a way that misleads users
(beyond clips taken out of context) and may pose a serious risk
of egregious harm” are prohibited and will be removed from
YouTube.265 YouTube has further stated that it will remove
content that attempts to mislead people about the voting process
or any other false information relating to elections.266 YouTube
also recently created an Intelligence Desk to help review
technically-manipulated content and take proactive approaches
to mitigate the spread of such content,267 and the company has
also changed its recommendations systems to prevent people
from viewing misinformation on its site.268
In the absence of formal regulation, the platforms have
been left to decide for themselves where and how to draw the line
between protected free speech and unprotected harmful
misinformation on their platforms––and they have reached
different conclusions on where that lines falls.
Where Twitter characterizes political ads as “paying for
reach”269 and does not allow them on its platform and further
does not allow even non-political, cause-based ads to be
261

Lesley Stahl, How Does YouTube Handle the Site’s Misinformation, Conspiracy
Theories, and Hate?, CBS NEWS: 60 MINUTES (Dec. 1, 2019),
https://www.cbsnews.com/news/is-youtube-doing-enough-to-fight-hate-speechand-conspiracy-theories-60-minutes-2019-12-01/.
262
Id.
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Id.
264
How YouTube Supports Elections, YOUTUBE OFFICIAL BLOG (Feb. 3, 2020),
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265
Id.
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Id.
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Id.
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Id.
269
Jack Dorsey (@jack), supra note 128.
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microtargeted, Facebook exempts politicians from fact-checking
entirely and permits microtargeting for political ads, while
allowing for the flagging and fact-checking of potential political
misinformation made available by non-politicians on its
platform. Facebook contends that this is the proper line to draw
because political speech is subject to sufficient scrutiny among
the polity and the free press,270 notwithstanding the fact that
microtargeting of ads allows politicians to avoid this broad
scrutiny. In response to studies about entrenchment of false
beliefs, Facebook changed its terminology on false content alerts
from “disputed” to “additional reporting on this,” which
suggests some measure of responsiveness on Facebook’s part to
data about the negative impacts of the platform’s policies.
Google, for its part, permits ad targeting, but only based
on a limited set of characteristics, as discussed above, and does
not permit some of its most powerful tools to be used for
promoting political ads. Google’s policies apply to YouTube and
its display ad network, not merely to the eponymous search
engine itself. In addition, Google prohibits ads that undermine
trust in elections, as well as deepfakes or other doctored media
related to “politics, social issues, or matters of public concern,”271
which it distinguishes from mere spoken falsehoods.272 Rather
than demonetizing content that attempts to mislead people about
elections or the voting process, YouTube removes the content
outright.273

III. ANALYSIS AND ASSESSMENT OF PLATFORMS’ MEASURES
TO COMBAT MEDICAL AND POLITICAL MISINFORMATION
The efforts undertaken by the major social media
platforms’ measures to address medical and political
misinformation are not without their problems. These efforts,
however, are generally consistent with First Amendment
substantive and procedural values, are trending in the right
direction, and are by and large welcomed by the American
public.
The platforms’ efforts are not subject to First

270
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272
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Amendment scrutiny, since the platforms are not state actors.274
On the contrary, the platforms enjoy great discretion with respect
to the choices they make regarding content regulation on their
platforms, thanks to Section 230 of the Communications
Decency Act (at least for now).275 That said, the measures that
the platforms have undertaken to combat misinformation have
been largely consistent with First Amendment substantive and
procedural values.
First, the platforms’ most interventionist efforts with
respect to false medical misinformation and false/misleading
statements of fact in the health and medical context are
consistent with First Amendment substantive values, in which
lesser protection is accorded for false and misleading statements
of fact (especially in the medical field).276 While the marketplace
274

See, e.g., DAWN C. NUNZIATO, VIRTUAL FREEDOM: NET NEUTRALITY AND FREE
SPEECH IN THE INTERNET AGE (2009).
275
47 U.S.C. § 230(c) (2018). The Communications Decency Act Section 230
prohibits any attempt to hold social media platforms liable for hosting harmful
speech or for taking steps to remove harmful speech. Id. Section 230(c)(1) of the Act
provides that “No provider or user of an interactive computer service shall be treated
as the publisher or speaker of any information provided by another information
content provider.” Id. Courts have consistently interpreted this provision to
immunize social media platforms from liability for hosting a variety of categories of
harmful speech, including causes of action such as defamation, negligence, gross
negligence, nuisance, sending threatening messages, and even statutory violations of
the Fair Housing Act and related anti-discrimination violations. See generally Danielle
Keats Citron & Benjamin Wittes, The Internet Will Not Break: Denying Bad Samaritans
§ 230 Immunity, 86 FORDHAM L. REV. 401 (2017). In addition, the “good Samaritan”
provision of Section 230 immunizes platforms from liability for undertaking
measures to screen or block content on their platforms, providing that platforms
cannot “be held liable on account of . . . any action voluntarily taken in good faith to
restrict access to or availability of material that the provider or user considers to be
obscene . . . excessively violent, harassing, or otherwise objectionable . . . .” 47
U.S.C. § 230(c)(2)(A). President Trump has recently taken aim at Section 230. See
Exec. Order No. 13,925, 85 Fed. Reg. 34,079 (June 2, 2020).; Justin Wise, Trump to
Order Review of Law Protecting Social Media Firms After Twitter Spat: Report, THE HILL,
(May 28, 2020), https://thehill.com/policy/technology/499871-trump-to-orderreview-of-law-protecting-social-media-from-responsibility; Mike Masnick, House
Government Appropriations Bill Would Bar FTC & FCC From Doing Anything Related to
Trump’s Insane Anti-230 Executive Order, TECH DIRT, (July 15, 2020),
https://www.techdirt.com/articles/20200714/23061044903/house-governmentappropriations-bill-would-bar-ftc-fcc-doing-anything-related-to-trumps-inane-anti230-executive-order.shtml.
276
See Gertz v. Robert Welch, Inc., 418 U.S. 323, 340 (1974) (“[T]here is no
constitutional value in false statements of fact. Neither the intentional lie nor the
careless error materially advances society’s interest in ‘uninhibited, robust, and wideopen’ debate on public issues.”); Warner-Lambert Co. v. F.T.C., 562 F.2d 749 (D.C.
Cir. 1977) enforced sub nom. In the Matter of Warner-Lambert Co., 92 F.T.C. 191
(1978) (enjoining Listerine mouthwash advertisements unless they contained
corrective language, as remedy for ads misrepresenting the efficacy of Listerine in
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of ideas theory (and its default response of counter-speech as a
remedy for bad speech) accords broad protection to good and
bad ideas, it does not accord the same broad protections to good
and bad claims or assertions of fact.277 The Supreme Court, in
embracing the marketplace of ideas theory, has made clear that
there is no such thing as a false idea—that all ideas are protected—
but that false statements of fact are not similarly immune from
regulation.278 While the Court has sometimes recognized the
minimal potential contributions to the marketplace of ideas
made by harmless lies,279 or some false statements of fact,280 it has
also emphasized that the First Amendment does not stand in the
way of regulating intentionally false or misleading assertions of
fact,281 especially in the medical context. Indeed, in the context
of false and misleading statements of fact regarding medical
treatments, cures, medicine, etc., the Food and Drug
Administration (FDA) and the Federal Trade Commission
(FTC) have extensive authority, consistent with the First
Amendment, to prohibit false and misleading claims. The FDA
and the FTC are empowered to prohibit the false or misleading
branding, advertising, marketing, and/or sale of products—
including products that claim to be cures or treatments for
COVID-19—and these agencies have recently cracked down on

preventing, treating, or alleviating the common cold); see generally Nunziato, The
Marketplace of Ideas Online, supra note 81.
277
Nunziato, The Marketplace of Ideas Online, supra note 81, at 1526.
278
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81, at 1526.
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See United States v. Alvarez, 567 U.S. 709, 732 (2012) (Breyer, J. concurring). In
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of the Stolen Valor Act, a federal law that criminalized the making of false
statements about having a military medal. Id. at 724 (plurality opinion). The Act
made it a misdemeanor to falsely represent oneself as having received any U.S.
military decoration or medal and provided for prison terms up to six months (and up
to one year if the subject of such lies was the Medal of Honor). Id. at 715. In a
challenge brought by Xavier Alvarez, who was convicted under the Act for publicly
lying about receiving the Congressional Medal of Honor, the Court struck down the
Stolen Valor Act on First Amendment grounds. Id. Justice Kennedy, writing for a
plurality, held that harmless false statements are not, by the sole reason of their
falsity, excluded from First Amendment protection. Id. at 719. Justice Breyer
concurring in judgment, argued that Alvarez’s lie was seemingly harmless and could
be remedied by counterspeech. See id. at 732. For example, Alvarez’s lie could be
easily outed by a publicly accessible, online list of Medal of Honor recipients.
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See N.Y. Times Co. v. Sullivan, 376 U.S. 254, 279 (1964).
281
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interest in uninhibited, robust, and wide-open debate on public issues." (citations
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online purveyors of such products.282 Thus, it is not inconsistent
with First Amendment values for the social media platforms to
undertake measures to combat false and misleading statements
of fact, especially in the area of medical and health related
information.
In addition, the platforms’ efforts to remove content likely
to incite violence or great public harm is consistent with the
emergency exception in First Amendment jurisprudence, as
originally articulated by Holmes and Brandeis283 and as
recognized by the Court in its incitement jurisprudence in
Brandenburg v. Ohio284 and its progeny. Content that is created or
shared with the purpose of immediately contributing to or
exacerbating violence or physical harm is generally subject to
regulation under the First Amendment’s incitement
jurisprudence, under which the government is permitted to
regulate “advocacy of . . . law violation . . . where such advocacy
282

See Alexandra Sternlicht, The FTC Has Sent Cease-And-Desist Letters to Over 150
Companies Who Claim to Have COVID-19 Cures, FORBES (July 9, 2020),
https://www.forbes.com/sites/alexandrasternlicht/2020/07/09/the-ftc-has-sentcease-and-desist-letters-to-over-150-companies-who-claim-to-have-COVID-19cures/#34ef5282722e (FDA has sent warning letters to over 150 companies who
claim to have COVID-19 cures); Meagan Flynn, Leader of Fake Church Peddling Bleach
as COVID-19 Cure Sought Trump’s Support. Instead, He Got Federal Charges., WASH.
POST (July 9, 2020), https://www.washingtonpost.com/nation/2020/07/09/fakecoronavirus-cure-bleach/ (Criminal charges for conspiracy to defraud the United
States and deliver misbranded drugs were brought against fake Florida church that
claims to have COVID-19 cures). The FDA has authority to regulate purveyors of
such products on the grounds that they “misleadingly” represent that their products
are safe and effective for the treatment or prevention of COVID-19 and that the
products are therefore illegal unapproved and misbranded products under Section
502 of the Food Drug & Cosmetic Act (the “FD&C Act”). 21 U.S.C. § 352. In
addition, under the Federal Trade Commission Act (the “FTC Act”), 15 U.S.C. § 41
et seq., “it is unlawful . . . to advertise that a product can prevent, treat, or cure
human disease unless the purveyor possesses competent and reliable scientific
evidence, including, when appropriate, well-controlled human clinical studies,
substantiating that the claims are true at the time they are made.” Asahi Shimbun, 20
More Warning Letters Tell Companies to Cut Out Unproven COVID-19 Claims, FED.
TRADE COMM’N BUS. BLOG (Aug. 14, 2020, 11:41 AM), https://www.ftc.gov/newsevents/blogs/business-blog/2020/08/20-more-warning-letters-tell-companies-cutout-unproven. Accordingly, to make or exaggerate such claims without scientific
evidence sufficient to substantiate them violates the FTC Act. Id.
283
Abrams v. United States, 250 U.S. 616, 630 (1919) (Holmes, J., dissenting). As
Holmes explained in his Abrams dissent, “[o]nly the emergency that makes it
immediately dangerous to leave the correction of evil counsels to time warrants
making an exception to the sweeping command, ‘Congress shall make no law . . .
abridging the freedom of speech.’” Id. at 630–31; see also Whitney v. California, 274
U.S. 357, 377 (1927) (Brandeis, J., concurring) (“Only an emergency can justify
repression. Such must be the rule if authority is to be reconciled with freedom.”).
284
395 U.S. 444 (1969).
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is directed to inciting or producing imminent lawless action and
is likely to incite or produce such action.”285
Further, the platforms’ efforts to label less harmful false
and misleading medical information, and to develop and refer
users to accurate information, revolves primarily around
providing counterspeech instead of implementing censorship as a
remedy. This is consistent with First Amendment substantive
values and with the marketplace of ideas theory of the First
Amendment, according to which––ever since the formative years
of modern First Amendment jurisprudence––the accepted
response to bad speech is not censorship but more (better)
speech.286 As Justice Brandeis explained in his oft-quoted
concurrence in Whitney v. California,287 joined by Justice Holmes:
“If there be time to expose through discussion the falsehood and
fallacies [of speech], to avert the evil by the process of education,
the remedy to be applied is more speech, not enforced silence.”288
According to the marketplace theory of the First
Amendment, ideas should generally be allowed to compete
freely in the marketplace unfettered by government restrictions
(absent emergency conditions).289 The default remedy for
harmful ideas in the marketplace of speech is not censorship, but
counterspeech, which operates by allowing those who are
exposed to bad speech to be exposed to good speech as a
counterweight.290 The platforms’ efforts to respond to false and
misleading medical and political information by labeling them as
such, and to refer users to accurate information, is consistent
with this counterspeech approach in First Amendment
jurisprudence. In addition, the platforms’ efforts in regulating
misinformation in political speech and political advertising
contribute toward “producing an informed public capable of
conducting its own affairs” and facilitating the preconditions
necessary for citizens to engage in the task of democratic selfgovernment,291 which are also foundational goals of our First
Amendment jurisprudence.
285
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The platforms’ efforts are also generally consistent with
First Amendment procedural values and with principles of due
process generally.292 The First Amendment’s protections for
freedom of expression not only embody a substantive dimension
of which categories of speech to protect; they also embody
procedural dimensions, imported from the Due Process Clause,
which require that “sensitive tools” be implemented by
decisionmakers in restricting speech.293 As free speech theorist
Henry Monaghan explains, “procedural guarantees play an
equally large role in protecting freedom of speech; indeed, they
assume an importance fully as great as the validity of the
substantive rule of law to be applied.”294
Accordingly,
First
Amendment
jurisprudence
incorporates a powerful “body of procedural law which defines
the manner in which [decisionmakers] must evaluate and resolve
[free speech] claims —[establishing] a First Amendment due
process.”295 This jurisprudence embodies “a comprehensive
system of procedural safeguards designed to obviate the dangers
of a censorship system.”296 Consistent with these procedural
safeguards embodied in First Amendment jurisprudence, social
media platforms should impose speech restrictions on medical
and political misinformation in a clear, neutral, and transparent
manner such that speakers are adequately and clearly informed
of the platforms’ rules regarding speech, speakers are specifically
informed of the reasons why their speech was restricted
(removed or labeled), decisions are made consistently by
impartial decisionmakers, and speakers have an opportunity to
be heard to appeal any such speech restrictions. In general, the
platforms have provided clear notice to users of their (evolving)
terms of service regarding medical and political misinformation
and have provided users with clear notice when implementing
speech removal or labeling decisions. For example, as discussed
above, when Twitter restricted Donald Trump, Jr.’s posts
embodying false claims about unproven cures for COVID-19 on
292

See generally, Dawn Carla Nunziato, How (Not) To Censor: Procedural First
Amendment Values and Internet Censorship Worldwide, 42 GEO. J. INT’L L. 1123 (2014);
Dawn Carla Nunziato, Forget About It? Harmonizing European and American Protections
for Privacy, Free Speech, and Due Process, in PRIVACY AND POWER (Cambridge
University Press, 2017).
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(internal quotations omitted).
295
Id.
296
Id. (internal quotations omitted).

2020]

MISINFORMATION MAYHEM

95

the grounds that the post violated Twitter’s rules regarding
medical misinformation,297 it did so in the context of providing
clear prior notice of what speech was restricted and a process to
appeal Twitter’s decisions,298 and it also provided notice to
Trump, Jr., of the specific reason why his speech was restricted.
See below.

Figure Thirteen: Twitter’s notice to Donald Trump Jr. after
restricting Trump Jr.’s account features.299
In short, the extensive measures undertaken by the major
social media platforms to respond to false and misleading
misinformation in the medical and political contexts are
generally consistent with our First Amendment substantive and
procedural values.

297

See supra notes 54–58 and accompanying text.
See Appeal an Account Suspension or Locked Account, TWITTER,
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In addition, recent studies have shown that the efforts
undertaken by the major social media platforms’ measures to
address political and medical misinformation have been
moderately successful. As Hunt Allcott and his co-authors report
in their article Trends in the Diffusion of Misinformation on Social
Media, based on their study of “trends in the diffusion of content
from 570 fake news websites and 10,240 fake news stories on
Facebook and Twitter between January 2015 and July 2018,”
while “[u]ser interactions with false content rose steadily on . . .
Facebook . . . through the end of 2016,” since then, “interactions
with false content have fallen sharply.”300 The authors of the
study find that “user interaction with known false news sites has
declined by 50[%] since the 2016 election.”301 Based on these
findings, the authors conclude that “efforts by Facebook
following the 2016 election to limit the diffusion of
misinformation [namely, the ‘suite of policy and algorithmic
changes made by Facebook following the [2016] election’302]
may have had a meaningful impact.”303
Further, the labeling of content as false or misleading on
social media platforms has been shown to be effective in limiting
the dissemination of false or misleading content. According to a
recent study, social media users were about 50% less likely to
share false stories if the stories had been labeled as false.304 When
no labels were used at all, participants considered sharing 29.8%
of false stories in the sample, but that figure dropped to 16.1% of
false stories that had a label attached.305 In addition, the labeling
of posts as false led to improved accuracy in social media users’
beliefs. Researchers found, in an exhaustive series of surveys
across more than 10,000 participants on a wide range of topics,
that 60% of respondents gave accurate answers when presented
with a fact-check/correction, while only 32% expressed accurate

300

Hunt Allcott, Matthew Gentzkow & Chuan Yu, Trends in the Diffusion of
Misinformation on Social Media at 1 (Stanford Institute for Economic Policy Research,
Working Paper No. 18-029, 2018),
https://web.stanford.edu/~gentzkow/research/fake-news-trends.pdf.
301
Id. at 5.
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Id. at 6.
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Id. at 3.
304
See Peter Dizikes, The Catch to Putting Warning Labels on Fake News, MIT NEWS
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beliefs when they
check/correction.306
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Finally, there is broad public support among Americans
for social media platforms’ continuing to take a meaningful role
in combating political and medical misinformation on their
platforms. A March 2020 Knight Foundation/Gallup Poll found
that the vast majority of Americans surveyed (81%) supported
the removal of intentionally misleading information on elections
or other political issues, and an even greater majority of
Americans surveyed (85%) supported social media companies’
removal of intentionally misleading health information.307

Figure Fourteen: March 2020 data from a Knight
Foundation/Gallup Poll measuring public opinions about
harmful content online.308
306

Drutman, supra note 12. The political scientists conducting the surveys, Ethan
Porter and Thomas J. Wood, found that the most effective fact-checks shared four
characteristics: they were from a highly credible source, they offered a new frame for
the issue rather than merely calling the misinformation “wrong,” they didn’t directly
challenge a worldview or identity, and they happened before a false narrative could
gain traction. Id.
307
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CONCLUSION
Social media platforms are playing an ever-expanding
role in shaping the contours of the information ecosystem today,
as these platforms have shouldered the burden of ensuring that
the public is informed––and not misinformed––about matters
affecting our democratic institutions in the context of our
elections, as well as about matters affecting our very health and
lives, in the context of the pandemic. The platforms are
attempting to address these serious problems alone, in the
absence of federal or state regulation or guidance in the United
States. While the platforms’ intervention in the online
marketplace of ideas is not without its problems, this Article has
argued that this intervention is by and large a salutary
development and is one that has brought about improvements in
the online information ecosystem. Social media companies have
been generally inspired by First Amendment free speech values–
–both substantive and procedural––to protect a vibrant
marketplace of ideas online while imposing limited, moderately
effective checks on harmful false and misleading speech, with
complex systems of removal, fact-checking, and labeling, and by
serving up prominent information from independent factcheckers and trusted authorities to counter medical and political
misinformation. In the absence of effective regulatory measures
in the United States to combat medical and political
misinformation online, social media companies should be
commended for their efforts thus far and should continue to
develop and deploy even more successful measures to combat
such misinformation online.

STALKING OR TALKING?
AN ANALYSIS OF STATE V. SHACKELFORD, STALKING,
AND THE FIRST AMENDMENT
Lindsay Byers*

According to the U.S. Department of Justice,
approximately 3.4 million adults1 are stalked every year in the
United States.2 About half of these victims experience at least
one “unwanted contact per week.”3 Additionally, around one in
four stalking victims report some form of cyberstalking, or
stalking behaviors via the Internet or social media, with eightythree percent reporting e-mail as a medium in which they’ve
experienced stalking.4 The effects of stalking are not to be
understated, as victims report symptoms including, but not
limited to, “stress-related health problems,” difficulty falling or
staying asleep, anxiety, decreased perceptions of safety at home,
and “feelings of losing self, negative perceptions of self, and selfblame.”5 Though stalking seriously affects both men and
women, about seventy-eight percent of stalking victims are
women.6 Mary,7 whose story is highlighted in State v.
Shackelford,8 is one of those women.
Stories of stalking are not uncommon, and neither are
challenges to state anti-stalking statutes. States have long faced
constitutional challenges to their state stalking statutes,
specifically on First Amendment grounds.9 Stories like Mary’s,
and the N.C. Court of Appeal’s decision in her case against her
stalker, have illuminated what may be an express tension
between protecting people’s First Amendment freedom of speech
* J.D. Candidate, Class of 2021, University of North Carolina School of Law; Chief
Articles and Notes Editor, First Amendment Law Review Vol. 19.
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Persons aged 18 or older.
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https://www.justice.gov/sites/default/files/ovw/legacy/2012/08/15/bjs-stalkingrpt.pdf.
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and protecting victims of stalking. In State v. Shackelford,10 Mary’s
stalker’s convictions arising from his Internet posts about her
were vacated because the court concluded his posts were First
Amendment protected speech.11
If the court remains in the shadows when it comes to
constitutional and technological advances (almost all state
stalking statutes were drafted before the rise of social media),
decisions such as State v. Shackelford could result in two different
yet concerning realities. First, this may open the door for more
behavior previously defined as stalking to be protected by the
First Amendment and, thus, result in little to no protections for
victims of stalking. Conversely, in a haste to fervently protect
victims, courts may seriously step on the toes of the First
Amendment such that more traditionally protected speech may
be punishable under stalking statutes.
Shackelford shed light on the fact that North Carolina’s
stalking statute very well may be susceptible to one of those two
concerning realities. This Note will articulate the possible
reasons for concern with North Carolina’s stalking statute and
what the implications of the statute post-Shackelford could mean
for the future of both stalking victims’ rights and the First
Amendment rights of North Carolinians. Ultimately, this Note
will conclude that, to avoid running afoul of the First
Amendment, North Carolina’s stalking statute should be
amended to be more narrow in scope. At the same time, North
Carolina’s civil remedies, such as no-contact orders, should be
expanded in scope to ensure adequate protections for victims of
stalking. This Note will reach this conclusion by starting with an
in-depth analysis of State v. Shackelford in Section I, moving to a
discussion of the First Amendment issues at play in Section II,
examining the tensions between robust protections of the First
Amendment and robust protections of victims in Section III, and
finally articulating a recommendation for remedying the issue in
Section IV.

10
11

Id.
See id. at 702.
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I. STATE V. SHACKELFORD CASE ANALYSIS
A. Facts and Background
In October of 2018, State v. Shackelford came before the
North Carolina Court of Appeals.12 Defendant Brady Lorenzo
Shackelford appealed his conviction of four counts of felony
stalking on the grounds that the convictions were based
“primarily upon the content of posts made by him on his Google
Plus account” and thus were speech protected by the First
Amendment.13 The Court agreed, and Shackelford’s convictions
were vacated.14
Shackelford met the victim, referred to as “Mary,” in
April 2015 at a church in Charlotte where Mary was employed.15
The two were seated at the same table and “briefly made small
talk in a group setting.”16 The two did not communicate beyond
this until a couple weeks later when Shackelford sent Mary an
email, asking for help with a matter related to Shackelford’s
company.17 Mary agreed to help, and the two set a time to meet.18
Shackelford sent another email that same night, giving Mary
more information about his company, and stated he would pay
her “100K out of the convertible note proceeds AND take [her]
out to dinner at any restaurant in Charlotte.”19 This email “set
off a lot of red flags” for Mary and, thinking that his intentions
were not professional, she promptly emailed Shackelford to
cancel their meeting and informed her boss about their
exchange.20 In response, Shackelford sent Mary a five-page
handwritten letter to her work address that included statements
like Shackelford calling Mary his “soul mate,” saying he was
“highly attracted” to her and asking her to go on a date with
him.21 After Mary did not respond to this letter, Shackelford sent
a second handwritten letter, this time to her home address.22 In
this letter, Shackelford first apologized for sending it to Mary’s
12

Id. at 691.
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home address even though she never gave him her address and
concluded with instructing Mary to either go on a date with him
or tell him to leave her alone.23 Later, the reverend at the church
where Mary worked and where Mary and Shackelford first met,
contacted Shackelford to warn him that there could be legal
ramifications if he did not stop contacting Mary.24
Following his conversation with the reverend,
Shackelford did not send Mary any emails or letters.25 However,
in June 2015, Mary noticed that Shackelford had begun making
social media posts about her on his Google Plus account.26 The
dates of the posts showed that they were made both before and
after Shackelford’s conversation with the reverend.27 While these
posts were not made directly to Mary, they mentioned her by
name and were posted publicly, so that any user of Google Plus
could read them.28 Mary blocked Shackelford’s account on
Google Plus, but he continued to post about her using her initials
and abbreviated versions of her name.29
In addition to using Mary’s initials and abbreviated
versions of her name, Shackelford frequently referred to her as
“a woman at my church” in his online posts.30 On June 19,
Shackelford wrote that “a woman from [his] church” was driving
him “bat crazy” and that she was “the first thing” he saw when
he “w[o]ke up in the morning” and the last thing he saw when
“lay[ing] down at night.”31 On June 28, Shackelford posted again
about Mary saying that he was “feeling depressed” because he
wants the woman from his church “really, really bad” but that
she didn’t want him.32 On July 19, Shackelford wrote “there is
only one woman that I want, and her initials are [Mary’s
initials].”33 In this post, he continued to write, “[e]ven though we
aren’t dating yet, you might as well mark me down as being in a
relationship because I am not interested in other women.”34
23
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On August 13, Shackelford sent a box of cupcakes to
Mary’s office.35 This prompted Mary to file a police report that
day because she “felt like she was being stalked.”36 Based on the
police report, a warrant against Shackelford on a charge of
misdemeanor stalking was issued by Detective Stephen Todd,
and Shackelford was arrested the next day and subsequently
released on bail.37 On the same day of his arrest, and in the
following days, Shackelford posted three more times about Mary
on his Google Plus account.38 On August 16, part of a lengthy
post by Shackelford read:
How do you know when something is not meant
for you if you give up at the first sign of difficulty?
Sometimes, God places difficulties in our lives
because he wants us to be persistent . . . . If every
guy let go of the girl who turned him down the first
time, then there would be lots of marriages that
never took place because he wasn’t persistent.39
Later that same day, Shackelford posted again, this time
speaking of courting “three Venus in Scorpios over the years”
which lead to him doing research about “Scorpios and Venus in
Scorpios.”40 Shackelford mentioned an article he came across
during this research that he found particularly interesting, as it
read, “[t]he author was talking about their obsessiveness and
stated, ‘Don’t run away (you’ll only be stalked).’”41 In his post,
Shackelford said he was drawn to this statement because he “saw
[that] behavior in all three women” and that the “Scorpio
Ascendant in [him] completely understood where they were
coming from.”42
On August 21, Mary filed a petition for a no-contact order
against Shackelford, which prohibited him from contacting or
“posting any information about [Mary] on social media.”43
35
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Subsequently, Shackelford continued to post about Mary
multiple times, often referring to her as his “future wife.”44
Shackelford also sent two emails to a close friend of Mary’s
explicitly referring to Mary and to the court orders Mary
obtained against Shackelford.45 In the first email, sent on
November 24, Shackelford said to Mary’s friend, “You were
present in the courtroom when [Mary] obtained a protective
order against me, so why would you even add me to your
[Google Plus] circles if I am supposedly stalking [Mary]?”46
Shackelford continued by saying that Mary had a “moral
responsibility” to tell the truth about why she charged
Shackelford and that Mary’s friend should “encourage” Mary to
“tell the truth” when they go to court.47 In the second email, sent
on December 18, Shackelford told Mary’s friend about his plans
to take a polygraph test on CNN “to prove that he had ‘talked to
God over 20 times and seen his face 5 times’” which, according
to his plan, would ultimately culminate in Mary telling the judge
that Shackelford was “a righteous man and was in no way a
threat towards her.”48 Mary’s friend forwarded both emails to
Detective Todd.49
Based on Shackelford’s Google Plus posts about Mary
and the emails to Mary’s friend, Detective Todd obtained an
arrest warrant against Shackelford for felony stalking on
December 24, 2015.50 Shackelford was indicted for nine total
counts of felony stalking in April 2016.51 He moved to dismiss
the charges on the ground that his social media posts that gave
rise to these charges were protected speech under the First
Amendment.52 The trial court dismissed four of the stalking
charges and referred to the language in the no-contact order
prohibiting Shackelford from posting about Mary as possibly
unconstitutional.53 On August 18, 2017, Shackelford was
convicted of each of the remaining four stalking charges.54
Shackelford filed an appeal challenging all four convictions,
44
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stating that they should have been dismissed as unconstitutional
under the First Amendment because the charges were “based—
either in whole or in part—upon the content of his Google Plus
posts” which were protected speech.55 Shackelford further
asserted that the North Carolina stalking statute was
unconstitutional as applied to his specific case.56
B. Reasoning
There are two main types of constitutional challenges—
facial and as-applied.57 While facial challenges contest the
constitutionality of a statute itself, as-applied challenges argue
that the statute, as applied in a specific instance to a specific
person, is unconstitutional.58 Since this was an as-applied
challenge, the court looked only to the specific facts surrounding
Shackelford’s particular circumstances in reaching their
decision.59
In assessing the constitutionality of North Carolina’s
stalking statute60 (hereinafter N.C. stalking statute) as applied to
Shackelford, the court first assessed whether Shackelford’s
convictions triggered the First Amendment, and the court
concluded they did.61 The court next questioned whether the
restriction on Shackelford’s speech imposed by N.C.’s stalking
statute unconstitutionally infringed on his First Amendment
rights.62 The State argued that Shackelford’s social media posts
should not be afforded any First Amendment protections
because they were “integral to criminal conduct” and thus
outside the protections of the First Amendment.63 The court
rejected this argument.64 Ultimately, the court subjected N.C.’s
stalking statute to strict scrutiny and determined that it failed that
high bar.

55
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62
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Typically, a content-based restriction—one that “cannot
be justified without reference to the content of the regulated
speech”65—is subject to strict scrutiny by courts, and thus is
rarely found to be constitutional.66 Here, in order to apply the
N.C. stalking statute to Shackelford’s Google Plus posts, the
court was forced to look to the actual content of those posts, thus
making the statute, as applied to Shackelford, a content-based
restriction on his speech.67 As a content-based restriction on
speech, the application of the stalking statute was subject to strict
scrutiny, and it could not withstand such a high level of
scrutiny.68 Thus, the court concluded that the application of
N.C.’s stalking statute to Shackelford’s social media posts
constituted a violation of his First Amendment rights and
vacated all four of Shackelford’s felony stalking convictions.69
II. FIRST AMENDMENT IMPLICATIONS
A. First Amendment Primer
The Free Speech Clause of the First Amendment
guarantees that “Congress shall make no law . . . abridging the
freedom of speech . . . .”70 The Supreme Court has expressed that
“above all else, the First Amendment means that government
has no power to restrict [speech or] expression because of its
message, its ideas, its subject matter, or its content.”71 The First
Amendment is incorporated against the states via the Fourteenth
Amendment.72
The First Amendment’s freedom of expression applies to
speech and may also apply to conduct insofar as it is expressive.73
Conduct comes into the purview of First Amendment protection
when it “possesses sufficient communicative elements[.]”74
Communication via posting on the Internet does not lose First
Amendment protections simply because it involves the “act” of
65

Id. at 699.
See infra notes 85–87 and accompanying text for more on strict scrutiny.
67
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posting online, nor does it receive lesser protections merely
because the speech occurs online.75 Regardless of subject matter,
posting on the Internet “can constitute speech as surely as
stapling flyers to bulletin boards or distributing pamphlets to
passersby—activities long protected by the First Amendment.”76
These protections extend “to all new media and forms of
communication that progress might make available[.]”77
When analyzing a regulation under the First
Amendment, it is important to first consider whether the
regulation is content-based or content-neutral. A regulation is
content-based if the law “applies to particular speech because of
the topic discussed or the idea or message expressed.”78
However, regulations that appear content-neutral on their face
may also be considered content-based restrictions if the law
“cannot be justified without reference to the content of the
regulated speech.”79 While regulations that are content-neutral
are subject to a form of intermediate scrutiny,80 content-based
regulations receive more rigorous treatment.81 Content-based
regulations on speech, or “regulations which permit the
[g]overnment to discriminate on the basis of the content of the
message,” require the government to look directly to the content
of the speech in order to decide whether to regulate it.82 This
“raises the specter that the government may effectively drive
certain ideas or viewpoints from the marketplace.”83 The First
75

State v. Bishop, 787 S.E.2d 814, 818 (N.C. 2016).
Id. at 817.
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Id. at 818.
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State v. Shackelford, 825 S.E.2d 689, 699 (N.C. Ct. App. 2019).
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Reed v. Town of Gilbert, 135 S. Ct. 2218, 2222 (2015).
80
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overcome. See, e.g., Johnson v. California, 545 U.S. 162 (2005); Craig v. Boren, 429
U.S. 190 (1976); United States v. Carolene Products Co., 304 U.S. 144 (1938).
“[R]egulations that are unrelated to the content of speech” are typically subject to the
intermediate level of scrutiny. Turner Broad. Sys. v. FCC, 512 U.S. 622, 642 (1994).
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“further[] an important or substantial governmental interest; if the governmental
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See Shackelford, 825 at 697.
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Amendment is intended to place “this sort of discrimination
beyond the power of the government.”84 Thus, “[c]ontent-based
regulations are presumptively invalid” and are subject to strict
scrutiny.85 In order to satisfy strict scrutiny, the restrictions must
be narrowly tailored to serve a compelling government interest.86
This is an extremely high standard and, as a general matter, most
restrictions fail to satisfy strict scrutiny.87
However, there are some forms of speech that fall outside
the scope of the First Amendment and are not afforded
protection.88 Some categories of speech not protected under the
First Amendment include, but are not limited to, incitement of
violence,89 speech integral to criminal conduct,90 “fighting
words,”91 and child pornography.92 The Supreme Court has long
held that “otherwise proscribable criminal conduct” does not
receive First Amendment protections simply because the
conduct “happens to involve the written or spoken word.”93 In
other words, the constitutional freedom of speech does not
extend immunity to “speech or writing used as an integral part
of conduct in violation of a valid criminal statute.”94 For
example, bans on child pornography will typically pass
constitutional muster because the speech being regulated is
“intrinsically related to the sexual abuse of children.”95 Contentbased restrictions on speech are typically valid if the underlying
speech itself falls into one of these categories of unprotected
speech.96

phased out or rejected. See Abrams v. United States, 250 U.S. 616 (1919) (Holmes,
J., dissenting). Justice Holmes articulated this in his dissent to Abrams by saying “the
best test of truth is the power of the thought to get itself accepted in the competition
of the market and that truth is the only ground upon which [individual] wishes safely
can be carried out. That at any rate is the theory of our constitution.” Id. at 630.
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Ferber, 458 U.S. at 761–62.
95
See id. at 758–59.
96
See R.A.V. v. City of St. Paul, 505 U.S. 377 (1992).
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B. First Amendment Implications in State v. Shackelford
The First Amendment’s protection of speech does not
extend to “speech or writing used as an integral part of conduct
in violation of a criminal statute.”97 In Shackelford, one of the
State’s main arguments was that Shackelford’s social media
posts were integral to criminal conduct because they amounted
to a violation of North Carolina’s stalking statute and, as a result,
should not receive First Amendment protections.98 Since his
speech was outside of the First Amendment’s protections, the
State argued, even if the N.C. stalking statute as applied to
Shackelford was a content-based restriction, the court still should
not invalidate the statute since the underlying speech is
unprotected.99 The court rejected this argument, relying on
precedent100 to distinguish statutes that “incidentally punish
speech that is integral to a criminal violation” from statutes
where “the speech itself is the criminal violation.”101 Here, the
court reasoned, Shackelford’s social media posts were not
integral to the violation of N.C.’s stalking statute, but rather
Shackelford’s posts themselves were the criminal violation.102
The court further determined that the stalking statute, as
applied to Shackelford, constituted a content-based restriction on
his speech.103 The N.C. stalking statute prohibits
communications or conduct that would “cause a reasonable
person to . . . [s]uffer substantial emotional distress by placing
that person in fear of death, bodily injury, or continued
harassment.”104 Thus, communications or conduct that the
recipient finds pleasing are not prohibited, while those that cause
the recipient to suffer substantial emotional distress are
prohibited. Therefore, determining whether or not Shackelford’s
posts were prohibited under this language of the statute could not
be done without referring to the content of those posts. Thus, the

97
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court determined that, as applied to Shackelford, the stalking
statute constituted a content-based restriction.105
Since the statute imposes a content-based protection on
protected speech, the statute as applied to Shackelford must
survive strict scrutiny in order to be constitutional. The North
Carolina Supreme Court has explained that to survive strict
scrutiny for this type of content-based restriction, the State “must
show not only that a challenged content[-]based measure
addresses the identified harm, but that the enactment provides
the least restrictive means of doing so.”106 In Shackelford, the
Court raised specific concerns that the application of the N.C.
stalking statute to Shackelford’s posts was not the least restrictive
means to accomplish the State’s asserted goal of “preventing the
escalation of stalking into more dangerous behavior . . . .”107 The
court relied on the fact that Mary had already sought and
received a no-contact order to show that there were less
restrictive means (i.e. more strict enforcement of the terms of the
no-contact order) by which the State could have achieved its
asserted interest.108 Therefore, the stalking statute as applied to
Shackelford failed the strict scrutiny standard and was
unconstitutional.109
C. First Amendment Implications Posed by North Carolina’s
Stalking Statute
While stalking is conduct that the N.C. stalking statute
aims to punish, the language of the statute brings in expressive,
communicative conduct as well.110 Thus, the First Amendment
may be implicated by the statute. North Carolina’s stalking
statute provides, in pertinent part, that:
[a] defendant is guilty of stalking if the defendant
willfully on more than one occasion harasses
another person without legal purpose or willfully
engages in a course of conduct directed at a specific
105
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person without legal purpose and the defendant
knows or should know that the harassment or the
course of conduct would cause a reasonable
person to . . . [s]uffer substantial emotional distress
by placing that person in fear of death, bodily
injury, or continued harassment.111
The statute defines “course of conduct” as:
[t]wo or more acts, including, but not limited to,
acts in which the stalker directly, indirectly, or
through third parties, by any action, method,
device, or means, is in the presence of, or follows,
monitors, observes, surveils, threatens, or
communicates to or about a person, or interferes
with a person's property.112
As Judge Murphy’s concurrence in State v. Shackelford
suggests, the language “communicates to or about a person” in
the statute’s definition of course of conduct is a major point of
concern under the First Amendment.113 There is an important
distinction between communications directed toward a specific
person, like through telephone calls or mailings, and public
postings that are not directed specifically to a person. Sending an
unwilling recipient something in the mail, such as Shackelford
sending cupcakes to Mary, is non-speech conduct and thus does
not raise First Amendment concerns.114 However, public
postings on social media do not constitute “conduct” and thus
may come into First Amendment territory.115
All four counts of stalking on which Shackelford was
convicted were premised, either partially or wholly, on the
online posts Shackelford made about Mary.116 While these posts
were undoubtedly about Mary, they were never sent directly to
her or anyone else; rather they were posted publicly.117 Due to
the language of the N.C. stalking statute, Shackelford’s posts,
without more, were enough to support his stalking
111
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convictions.118 This means that Shackelford’s speech online
alone was being punished, not some other act.119 This was the
basis for the reason that the Court in Shackelford rejected the
State’s argument that Shackelford’s posts should fall within the
“speech integral to criminal conduct” exception to First
Amendment protections.120 Rather than the N.C. stalking statute
incidentally punishing Shackelford’s speech because it is integral
to the criminal violation, the language of this statute actually
makes the speech itself the criminal violation.121
The issues with the N.C. stalking statute in Shackelford are
quite similar to those in Illinois’ stalking statute, challenged in
People v. Relerford,122 and North Carolina’s cyberbullying statute,
challenged in State v. Bishop.123 Both of these statutes were
challenged as facially unconstitutional under the First
Amendment, and the court in Shackelford relied heavily on both
cases in order to come to their conclusion.124
Under the Illinois stalking statute125 at issue in Relerford,
“two or more nonconsensual communications to or about a
person that the defendant knows or should know would cause a
reasonable person to suffer emotional distress” are enough to
constitute stalking.126 Much like the pertinent portion of the N.C.
stalking statute, the defendant in Relerford contested the aspect of
Illinois’ stalking statute that punishes communications “to or
about” a person.127 The Relerford court held that the contested
stalking statute provision, as well as a similarly worded provision
in Illinois’ cyberstalking statute,128 was facially unconstitutional
under the First Amendment because they were both
overbroad.129 A statute may be unconstitutionally overbroad if a
“substantial number of its applications are unconstitutional.”130
118
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This was the case for Illinois’ stalking statute since it “reaches a
host of social interactions that a person would find distressing
but are clearly understood to fall within the protections of the
[F]irst [A]mendment.”131
The defendant in Bishop challenged North Carolina’s
cyberbullying statute132 which made it unlawful “for any person
to use a computer or computer network to [p]ost or encourage
others to post on the Internet private, personal, or sexual
information pertaining to a minor [w]ith the intent to intimidate
or torment a minor.”133 Much like the stalking statute at issue in
Shackelford, North Carolina’s cyberbullying statute was found to
create a content-based restriction on speech protected by the First
Amendment, and it failed strict scrutiny, again like Shackelford,
because the statue was not the least restrictive means to
accomplish the governmental interest of “protecting minors from
[] potential harm.”134
The similarities in statutory language as well as the
courts’ reasoning and decisions in Shackelford, Relerford, and
Bishop are striking and highlight the potential troubles N.C.’s
stalking statute may face. Perhaps the most prominent issue with
N.C.’s stalking statute lies in the distinction between what
Eugene Volokh calls “one-to-one speech vs. one-to-many
speech.”135
Volokh defines one-to-one speech as “speech said to a
particular person in a context where the recipient appears not to
want to hear it, whether because the recipient has expressly
demanded that the speech stop or because the speaker intends to
annoy or offend the recipient.”136 Examples of one-to-one speech
would be sending letters and other mail to people, phone calls to
a person, and communication of the like. Restrictions on this
type of speech, such as in stalking and harassment laws, have
traditionally been upheld against First Amendment

131
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challenges.137 One large reason for restrictions on one-to-one
speech being upheld is the fact that since the speech is typically
to one, or a limited number, of unwilling listeners, restricting that
speech still leaves the speaker open to “communicate to other,
potentially willing listeners.”138 This poses less of a threat to the
marketplace of ideas.139
Conversely, one-to-many speech, like signs, words on
clothing, picketing, flyers, etc., is generally protected under the
First Amendment.140 While some would-be viewers or listeners
of this one-to-many speech may be unwilling or offended by the
speech, “[s]o long as some of the viewers are likely to be open to
the message, the message remains protected . . . .”141 This is
because if some listeners are open to the speech, then restricting
it would restrict “constitutionally valuable communication to
willing listeners . . . .”142 Moreover, one-to-many speech that is
critical of one person falls under this same umbrella of protection
because, while the subject of criticism is likely to see and be
offended by the message, other readers may find it to be
valuable.143 In all, restricting one-to-many communication
restricts the availability of that communication to many willing
listeners, which offends the First Amendment.144
Not only is N.C.’s stalking statute at controversy in
Shackelford extremely akin to those statutes that were held
unconstitutional in Relerford and Bishop, some of the language
also falls within Volokh’s conception of one-to-many speech.
The language in N.C.’s stalking statute that punishes
“communicat[ing] about a person”145 is punishing one-to-many
speech. Though the Internet posts in Shackelford were
undoubtedly about a specific person (the victim), they were made
publicly, to a large audience, some of whom may have been
interested in reading them. In other words, as Volokh articulated,
the fact that some of Shackelford’s online acquaintances were
likely willing readers of his posts (and thus listeners to his
137
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speech), makes those posts more “constitutionally valuable
communication.”146 Though in this specific instance it might be
more difficult to view Shackelford’s posts as valuable, it is easy
to imagine a wealth of scenarios where public posts about a
person that could offend N.C.’s stalking statute would be
considered highly valuable, like criticizing a public figure, for
example. With this in mind, and in the wake of the Relerford and
Bishop decisions, it is likely that N.C.’s stalking statute,
specifically the language “communicates to or about a person”147
is at risk of being found facially unconstitutional under the First
Amendment.
III. TENSIONS BETWEEN PROTECTING FIRST AMENDMENT
RIGHTS AND PROTECTING VICTIMS
Anti-stalking statutes have largely been introduced by
state legislatures attempting to address and remedy “some of the
limitations found with civil protection orders and related
statutes.”148 In response to the murder of Rebecca Schaffer149 by
a stalker in 1989, California was the first state to pass antistalking legislation, and all other states, plus the District of
Columbia, quickly followed suit.150 Following the passage of
California’s stalking statute in 1990, many “legal scholars,
advocates, and legislators predicted a series of constitutional
challenges” would soon unfold, and they were right.151 Due to
the “breadth of conduct potentially involved in stalking, antistalking statutes need to be relatively broad to be effective.”152
146
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However, this breadth combined with the fact that stalking acts
often include speech and/or expressive conduct means that these
statutes must be carefully constructed, so as not to infringe on
anyone’s First Amendment rights.153 This construction is easier
said than done, and in the two decades since California passed
the first anti-stalking statute, state stalking statutes have faced
numerous constitutional challenges, many on First Amendment
grounds.154
Since state stalking statutes were introduced due to the
“inability of existing legal remedies to protect . . . victims from
their stalkers,”155 these challenges have made one thing clear—
there may be an express tension between the First Amendment
freedom of speech and protecting victims of stalking, such that
robust protections of one may be at the cost of the other.
A. History of First Amendment Challenges to Stalking Statutes
State stalking statutes have been no stranger to
constitutional challenges over the past two decades, with the two
most common arguments against the statutes being that they are
too vague or that they are overbroad because they “criminalize
what is otherwise constitutionally protected expressive
activity.”156
1. Upheld as Constitutional
Though anti-stalking and similar statutes have been
constitutionally challenged since their enactment, courts are not
as quick to invalidate these regulations as it may appear. The
following are a few cases in which anti-stalking statutes have
been challenged under the First Amendment and survived those
challenges. Though these decisions do not necessarily mean the
regulations in question are safe from being rejected under a
ATTORNEY GENERAL TO THE VICE PRESIDENT (Aug. 1999),
https://webharvest.gov/peth04/20041022072652/http://www.usdoj.gov/criminal/
cybercrime/cyberstalking.htm.
153
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154
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155
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constitutional challenge in the future, they may shed light on
what is needed for a regulation to survive such challenges.
To start, a slew of constitutional challenges cropped up in
1995, likely as a result of the enactment of the first anti-stalking
statutes. In large part, many of these general constitutional
challenges resulted in the statutes being declared constitutional,
“or that such a finding was supportable.”157
In 2014, a Wisconsin Appellate Court affirmed the
convictions of a defendant under the state stalking statute158 in
State v. Maier.159 Defendant Maier’s stalking charges were “based
on two letters [he] sent to jurors who had found him guilty in a
prior criminal proceeding in 2006.”160 Maier asserted that the
statute under which he was convicted of stalking was
unconstitutional because the letters he sent did not amount to a
true threat.161 Speech that is considered a true threat falls under
the umbrella of speech that is not protected by the First
Amendment.162 However, Maier argued, since his speech wasn’t
a true threat, then it was protected by the First Amendment, and
thus his convictions under the stalking statute were
unconstitutional.163 The court rejected this argument and stated
that in order to prove the initial stalking charges, the State had to
prove that Maier’s “intentional course of conduct would have
caused a reasonable person to suffer serious emotional distress or
to fear bodily injury or death to herself” or another family
member.164 This, the court reasoned, “aptly describes a ‘true
threat’ that does not enjoy constitutional protection.”165 Thus, in
satisfying the language of the statute, Maier’s speech amounted

157
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to a true threat that was not protected by the First Amendment.166
Therefore, his First Amendment challenge failed.167
The reasoning in Maier could demonstrate a possible
benefit of narrowing the language of N.C.’s stalking statute. If
the statute were precise enough to only target unprotected
speech, like true threats, it likely would survive First Amendment
challenges, quite similar to Shackelford’s.
Quite recently, in 2018, the First Circuit rejected a First
Amendment challenge to a federal anti-stalking law in United
States v. Ackell.168 The defendant, Ackell, was convicted of
stalking for inappropriate online and text communications with
a younger female.169 He argued that the federal anti-stalking
statute violated his First Amendment freedom of speech because
it targeted speech rather than conduct.170 Ackell insisted that
since the statute required him to use “the mail, any interactive
computer service or electronic communication service or
electronic communication system of interstate commerce . . .” it
was targeting his speech.171 The court disagreed, and stated that
although the statute “does name common means of
communication . . . one could use to commit the offenses it
defines, it does not necessarily follow that the statute targets
speech.”172 The court also further reasoned that to the extent the
statute might target speech, it is unprotected speech, such as true
threats.173
A similar lesson as that learned from Maier can likely be
learned from Ackell as well. Again, it appears that a narrow
construction of N.C.’s stalking statute such that the only speech
it targets is unprotected speech would be beneficial to survive
First Amendment challenges.
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2. Declared Unconstitutional
Not every regulation challenged under the First
Amendment has survived, however. The following cases are just
a few in the line of those where a regulation has been declared,
either facially or as-applied, unconstitutional under the First
Amendment. These cases not only set the stage for the ultimate
decision in Shackelford but serve as guidance to what may be the
future for N.C.’s current stalking statute if not amended.
In a 1996 case, Long v. Texas,174 the provision concerning
stalking in Texas’s state harassment statute was declared facially
unconstitutional for vagueness.175 Specifically, the defendant
argued that the following section of the statute was too vague:
A person commits an offense if, with intent to
harass, annoy, alarm, abuse, torment, or
embarrass another, he: [] on more than one
occasion engages in conduct directed specifically
toward the other person, including following that
person, that is reasonably likely to harass, annoy,
alarm, abuse, torment, or embarrass that person .
. .176
The court agreed that this was too vague, noting that this
portion of the statute “covers any conduct in which a person
could possibly engage.”177 It is possible that the drafters of this
language considered future issues with this statute, as they
included an affirmative defense for “constitutionally protected
activity.”178 Presumably, this could be a solution to First
Amendment challenges to the statute. However, the Long court
tells us otherwise, and explains that “a general savings provision
‘cannot substantially operate to save an otherwise invalid statute
. . . .’”179 Thus, the court declared the entire statute here
unconstitutional.180
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In the same vein, a year later, a landmark Supreme Court
case Reno v. ACLU,181 held the Communications Decency Act
(CDA) unconstitutional under the First Amendment as a vague,
content-based regulation that has an “obvious chilling effect on
free speech.”182 The CDA was enacted by Congress in order to
“prevent minors from gaining access to sexually explicit
materials on the Internet.”183 The Act prohibited “any individual
from knowingly transmitting ‘obscene or indecent’ messages to
a recipient under the age of 18” as well as knowingly displaying
“patently offensive materials in a manner available to those
under 18.”184 The Court found issue specifically with the CDA’s
use of the terms “indecent” and “patently offensive” because it
was open-ended and covered a large range of “material with
serious educational or other value.”185 The court reasoned that
unlike obscenity, for example, “indecency has not been defined
to exclude works of serious literary, artistic, political, or scientific
value.”186 Thus, the language of CDA was vague enough to
punish speech that is not only protected by the First Amendment,
but that could be quite valuable.187
Skipping ahead a few years to 2011, United States v.
Cassidy188 decided, much like Shackelford, that the federal stalking
statute under which the defendant was convicted was
unconstitutional under the First Amendment.189 The defendant
in this case violated the relevant statute190 by “us[ing] an
interactive computer service” to post messages which “caused
substantial emotional distress to a person . . . .”191 Much like
N.C.’s stalking statute, the court took specific issue with the
breadth of this language, noting that “the First Amendment
protects speech even when the subject or manner of expression
is uncomfortable and challenges conventional religious beliefs,
political attitudes, or standards of good taste.”192 Moreover, the
181
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court noted that the “U.S. Supreme Court has consistently
classified emotionally distressing or outrageous speech as
protected” and that “[s]uch speech cannot be restricted simply
because it is upsetting or arouses contempt.”193 Ultimately, the
court concluded that under the First Amendment, the statute was
unconstitutional as applied to the defendant.194
Quite like the line of cases that withstood First
Amendment challenges, these cases that failed to pass
constitutional muster show a clear trend of courts preferring
more narrow, specific language in stalking statutes. Thus, in
attempting to remedy N.C.’s current stalking statute such that it
is not declared unconstitutional, it will likely need to be
narrowed. This, of course, begs the question of how to narrow
the language of N.C.’s stalking statute, without also decreasing
protections for stalking victims.
B. Robust First Amendment Protections and Robust Protections of
Victims at the Cost of the Other?
Though the First Amendment supplies rights of the
utmost importance, it is also imperative to remember in
discussing these issues that “the right to be free from harassment”
is also an important protection.195 In the Shackelford opinion,
Judge Davis notes that this case “aptly demonstrates [the]
difficult issues [that] arise in attempting to balance, on the one
hand, society’s laudable desire to protect individuals from
emotional injury resulting from unwanted and intrusive
comments with, on the other hand, the free speech rights of
persons seeking to express themselves on social media.”196
However, while there exists decades of case law establishing the
importance and intricacies of protecting free speech,197 there is a
mass of information showing the importance of stalking statutes
193
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in adequately protecting victims,198 yet guidance on how to
properly draft and enforce those statutes without offending the
First Amendment is wanting. This gray area leads to many parts
of stalking statutes being invalidated as unconstitutional, leaving
victims with less protections and without alternate avenues for
recourse.
Prior to the enactment of stalking statutes, the most
common protections for people being stalked were injunctions or
restraining orders.199 However, as aforementioned,200 this
remedy proved to be ineffective in providing “any meaningful
protection.”201 Injunctions and restraining orders can be difficult
to obtain, since many states require a showing of physical
abuse.202 Since stalking often does not include physical abuse,
this is yet another barrier to victims gaining protection absent a
stalking statute. Moreover, the consequences for breaking these
orders, which is often easily done, are typically minor and
delayed.203 A majority of states only punish a violation of a
protective order with civil contempt, which then leads to victims
of the violated order having to either “obtain an arrest warrant
or petition the court to summon the violator to a contempt
hearing.”204 Even more, the time delays that typically plague
obtaining a contempt hearing or warrant means that victims
were often left with no immediate protection. With the need for
stalking statutes blatantly apparent in order to adequately protect
victims of stalking, it is quite worrisome that these statutes are in
danger of offending the First Amendment.
A recent Supreme Court case out of North Carolina,
Packingham v. North Carolina,205 provides an example, much like
in Shackelford, of the tensions between protecting victims while
also protecting the First Amendment. This decision also provides
persuasive precedent that shows when the two rights—that of
victims and that of freedom of expression—are at odds, the First
Amendment usually wins.206
198
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Packingham concerns Lester Gerard Packingham, who, at
the age of 21, had sexual intercourse with a 13-year-old girl.207
Packingham pleaded guilty to “taking indecent liberties with a
child,” and was required to register as a sex offender because the
crime qualifies as “an offense against a minor.”208 As a registered
sex offender, Packingham was barred under North Carolina
statute, § 14-202.5209 from “gaining access to commercial social
networking sites.”210 A few years later Packingham posted on
social media—a Facebook post regarding a dismissed speeding
ticket—in violation of this statute.211 A member of the Durham,
NC police department discovered this post, and a grand jury
indicted Packingham for his violation of §14-202.5.212
The Supreme Court held that NC statute §14-202.5,
under which Packingham was indicted, was unconstitutional
under the First Amendment.213 The court conceded that the
government had an important interest in “keeping convicted sex
offenders away from vulnerable victims,” but found that the
statute enacted a prohibition “unprecedented in the scope of First
Amendment speech [which] it burdens.”214 The Court went on
to emphasize the importance of social media to the freedom of
speech, by saying that:
Social media allows users to gain access to
information and communicate with one another
about it on any subject that might come to mind.
By prohibiting sex offenders from using these
websites, North Carolina with one broad stroke
bars access to what for many are the principal
sources for knowing current events, checking ads
for employment, speaking and listening in the
modern public square, and otherwise exploring
the vast realms of human thought and knowledge.
These websites can provide perhaps the most powerful
mechanisms available to a private citizen to make his or
207
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her voice heard. They allow a person with an
Internet connection to “become a town crier with
a voice that resonates farther than it could from
any soapbox.”215
This specific language from the Supreme Court regarding
the important role social media plays in freedom of speech and
expression is quite telling, not only of the express tensions that
may arise in protecting victims while also protecting everyone’s
First Amendment rights, but of how these tensions will likely
play out in the future as well, especially regarding N.C.’s current
stalking statute. The language of the current stalking statute, as
Shackelford highlights, can be so broadly applied as to prohibit
speech on the Internet. With the strong precedent of the Supreme
Court’s decision in Packingham in mind, two things are clear: (1)
when forced to decide between a protective statute and First
Amendment rights, the Court heavily favors the First
Amendment, and (2) it is imperative to the survival of N.C.’s
stalking statute, as well as to strike a balance between protecting
victims of stalking and protecting First Amendment rights, to
amend the stalking statute.
IV. RECOMMENDATION
On a larger, more holistic scale, the tensions between
freedom of speech and the state’s desire to protect victims of
stalking cannot truly be solved unless the law, and courts, catch
up with modern technology. However, in the meantime, there
are adjustments that the N.C. legislature can make in order to
address the issue presented by Shackelford. These adjustments are
twofold—first, N.C.’s stalking statute should be amended to be
narrower and thus out of First Amendment concern. Second,
civil remedies, such as restraining and no-contact orders, should
both be broadened, and enforced more strictly.
A. Importance of Courts Catching up with Modern Technology
At the forefront of many challenges of stalking statutes
under the First Amendment is the fact that many statutes, and
First Amendment jurisprudence, leave courts and legislatures in
215
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murky waters when it comes to social media. It has been
estimated that the law is “at least five years behind” developing
technology.216 For example, definitions of how the Internet
works in case law as recent as 2007 are completely out of date
now.217 Sherry Honeycutt, who represents stalking victims and is
the legal and policy director for the N.C. Coalition Against
Domestic Violence, has commented on this issue, saying,
“[w]hat [victims] find when they get in court in the criminal
justice system is a system that’s not really set up. We don’t have
laws that are really equipped to prosecute stalking cases on the
basis of online social media speech . . . .”218 This is because,
Honeycutt notes, “[a] lot of our criminal jurisprudence grew at a
time before we had social media.”219 This inability to keep up
with technology inevitably leads to gaps in the law, which only
stand to get wider.220
The answer to how to resolve the tensions between First
Amendment protections and protections of victims in state
stalking statutes is heavily nuanced and complicated, to say the
least. However, the proper balance cannot be stricken unless the
law, and those applying and enforcing the law, catch up with
technological advances.
B. Amend North Carolina’s Stalking Statute
The N.C. Court of Appeals decision in Shackelford leaves
the door open for more constitutional challenges to N.C.’s
stalking statute and the possibility that more victims will see their
stalkers’ convictions vacated. In order to best protect victims and
allow N.C.’s stalking statute to stand on more solid First
Amendment grounds, the statute should be amended. Though
two former district court judges have voiced concern that
amending the statute is inappropriate because the holding in
216
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Shackelford is a narrow one,221 cases and challenges like this one
are extremely likely to keep occurring. In the Shackelford opinion,
Judge Davis noted that courts “will no doubt continue to grapple
with [this] issue[] going forward.”222 Thus, it is imperative that
legislatures amend N.C.’s stalking statute.
Many advocates for victims of stalking, such as Sherry
Honeycutt, also want to see N.C.’s stalking laws change because
they are “outdated,” and the current statute is not really
“equipped to prosecute stalking cases on the basis of online social
media speech . . . .”223 UNC School of Government professor
Shea Denning agrees, saying that in order “to prevent
constitutional challenges, stalking laws need to be updated.”224
As a result of State v. Shackelford, Rep. Lee Zachary
proposed changes to the stalking statute in House Bill 558 that
would change the stalking definition to someone who “observes,
surveils, threatens, or communicates to . . . a person” and
remove the “or about” language.225 Removing this language
would “remove public statements about a person from the
statute’s reach as well as the town-hall business-owner type of
communication referenced in Relerford.”226 Additionally, though
it is important for courts and legislation to “keep up” with
advances in technology, any amendment made to N.C.’s stalking
statute likely should not expressly mention social media in order
to stay on solid First Amendment grounds. In Packingham v.
North Carolina, the N.C. Supreme Court noted that a
“fundamental principle of the First Amendment” is that all
people should “have access to places where they can speak and
listen, and then, after reflection, speak and listen once more.”227
The Court goes on to characterize social media as one of “the
most important places . . . for [this] exchange of views.”228 This
221
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leads to the notion that North Carolina courts will likely be very
hesitant to uphold a statute which explicitly references and
places any sort of restriction on the use of social media.
Narrowing the language of N.C.’s stalking statute in order to
exclude speech or expression protected by the First Amendment
has its merits. Namely, it will ensure that the statute is still
relatively broad, but it removes language that may cause courts
to invalidate the statute as a whole. In other words, though
removing the language mentioned above will limit some
behaviors that qualify as stalking, it is likely better than the entire
statute being declared unconstitutional.
It is important to note, however, that there are concerns that
come with making the above proposed amendment to N.C.’s
stalking statute. Sherry Honeycutt mentions that “[a]nyone
who’s worked in victim advocacy in the last ten or fifteen years
understands how devastating social media posts can be for a
victim.”229 While removing the specific language from N.C.’s
stalking statute that concerns communications about a person
rather than directly to them may address the First Amendment
concerns here, the amendment would effectively eliminate
online posts from being considered stalking, which leaves
something to be desired for protecting victims.
C. Increased Protections for Civil Protective Orders
Broadening, and increasing the focus on the availability
and enforcement of civil protections for stalking can help bridge
the gap left from removing the above language from N.C.’s
stalking statute. Today, all jurisdictions offer protective orders
for victims of stalking.230 Though protective orders are “designed
to prevent future violence rather than punish past conduct,” most
states make a violation of these orders a crime.231 This provides
a possible loophole for the First Amendment concerns of N.C.’s
current stalking statute. Though removing the aforementioned
language from the statute makes it more narrow in scope, victims
of stalking will most likely still be able to obtain a protective
order, since they require a lower burden of proof than in criminal
229
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proceedings.232 If the offender then violates that protective order,
the victim then has grounds to seek criminal punishment against
their stalker. This is then an avenue for victims to see similar
remedies offered from criminal cases against their stalkers, but
based on the violation of a protective order, rather than a statute.
If the criminal case is based upon a violation of a civil order
rather than a statute, there is less of a chance for constitutional,
specifically First Amendment, challenges.
Though this portion of my recommendation is logical, it
is nothing but idealistic without proper enforcement of these
protective orders. Without enforcement, protective orders are
“like dollar bills that are not legal tender; they are merely pieces
of paper.”233 Proper and strong enforcement of these protective
orders is imperative because otherwise they offer, at best, “scant
protection” and, at worst, may increase the “victim’s danger by
creating a false sense of security.”234 In fact, one study revealed
that around fifty-eight percent of women reported experiencing
a protective order violation.235 Regardless of the reasons behind
these violations, both officials and courts must be prepared not
only to heavily enforce the weight behind the protective orders,
but also enforce punishment of violations of the orders.
Oregon provides an example of what may be necessary
regarding an increased focus on the enforcement of protective
orders in order to best bridge the gap left from narrowing N.C.’s
stalking statute. Oregon enacted a protective order specific to
stalking in 1993, which was later amended in 2001 in order to
include electronic communications.236 Though meeting the
grounds for stalking in Oregon is a bit harder (which is not
recommended for North Carolina), those who do obtain stalking
protective orders “receive intense enforcement from police
officers, [as] the officers view a violation of a stalking protective
order” as a high offense.237
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V. CONCLUSION
Our rights to freedom of speech and expression, and to
live freely from harassment are both important in living free and
safe lives. However, what are we do to if those two rights
conflict? This is the question posed to courts and legislators in
light of First Amendment challenges to state anti-stalking
statutes, like in State v. Shackelford. In light of the Shackelford
decision, N.C.’s stalking statute may be at risk of being declared
unconstitutional, and thus leave victims of stalking with little to
no recourse. With this in mind, it is imperative that legislators
work to carefully amend N.C.’s stalking statute such that it fully
protects victims while not running afoul of the First Amendment.
For the reasons articulated in this Note, the most effective
remedy for this is twofold (1) amend N.C.’s anti-stalking statute
to be more narrow, removing the language that is questionable
under the First Amendment, and (2) expand civil remedies
available to victims of stalking to fill the gap left from removing
the language in the stalking statute. Careful attention to the new
construction of N.C.’s stalking statute, as well as a strong focus
on enforcing civil remedies for stalking will strengthen
protections for stalking victims, as well as ensure robust
protections of First Amendment rights in North Carolina.

THE “OFFENSIVE” OVERSIMPLIFICATION:
AN ARGUMENT FOR HATE SPEECH LAWS IN THE
MODERN ERA
Mannirmal Kaur Jawa*

In recent years, there has been an influx in the number of
mass shootings committed by white supremacists. In 2019 alone,
white supremacists shot and killed 22 people in El Paso, Texas;
3 people in Gilroy, California; 1 person in Poway, California;
and 51 people in Christchurch, New Zealand.1 As of August
2019, suspects with ties to white supremacy had carried out at
least 17 active-shooter attacks2 around the world in eight years,
killing more than 175 people.3 In 2019, the Department of
Homeland Security said that domestic terrorism, particularly
white supremacist violence, is just as big of a threat as ISIS and
al-Qaeda.4
In response to this violence, some have argued that the
United States, an outlier among other nations with its hate
speech-friendly legal landscape, must begin restricting hate
speech.5 Indeed, several notorious white supremacist shooters in
recent years had found audiences and supporters online before
they committed their crimes, and some even corresponded with
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each other directly.6 On websites like 8chan,7 violent white
supremacists freely circulate racist conspiracy theories like the
Great Replacement Theory, which warns of the erasure of white
people by people of color.8 The shooters that used these websites
went on to cite these falsities in their manifestos.9 Acts of mass
violence have led to policy changes in the United States in the
past.10 The National Firearms Act of 1934, The Gun Control Act
of 1968, and the NICS Improvement Amendments Act were
laws passed in response to acts of violence: the St. Valentine's
Day Massacre, the assassinations of President Kennedy and
Martin Luther King Jr., and the Virginia Tech shooting,
respectively.11
Others argue that restrictions on hate speech would
violate the First Amendment.12 Although the First Amendment
generally bars speech restrictions, there are exceptions to the
rule.13 Obscenity, defamation, fraud, and child pornography are
all considered unprotected speech by the Supreme Court, and the
government does not have to show as much as it would
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otherwise need to justify restrictions of unprotected speech.14
Hate speech, however, is considered protected speech.15
When assessing the constitutionality of speech
restrictions, the Court often balances the interests in protecting
First Amendment rights and the interests in regulating the speech
at issue.16 For example, the Court has found that defamation,
obscenity, and other categories of speech “can be
constitutionally proscribed because the social interest in order
and morality outweighs the negligible contribution of those
categories of speech to the marketplace of ideas.”17 How the
Court characterizes the competing interests, then, is critical to
their ultimate holdings in these cases.
There is a common theme among the cases in which the
Court has refused to allow restrictions on hate speech. Whenever
the Court voids a hate speech restriction law, it minimizes the
interests at stake that justify the restriction. Instead of
acknowledging the history behind certain expressions of hate,
their harmful effects on their targeted audiences, and their ability
to spur violence, the Court often characterizes the harm as
simply and vaguely causing offense, which, it says, is not
sufficient to justify restriction.18 It is unclear why the Court
discusses the complexities and degrees of harm caused by
defamation, fraud, obscenity, and child pornography, only to
stop short of any nuanced conversation of the harms of hate
speech. In light of increasing hate speech on the Internet and its
links to acts of white supremacist violence, the Supreme Court
must begin considering the actual harms of hate speech.
I will begin this analysis by exploring available definitions
of hate speech and defining hate speech for the purposes of this
Note. I will then illustrate the critical role that hate speech plays
in acts of white supremacist violence in the twenty-first century.
Next, I will explore how the Court has characterized the interests
14
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in favor of regulating hate speech in the past. I will argue this
characterization does not consider the violent ends that are
furthered by hate speech, although this violence is what makes
the need for hate speech regulations so pressing.
I. WHAT IS HATE SPEECH?
Because there are no federal hate speech laws in the
United States, there is no legally recognized definition of hate
speech. However, some scholars have attempted to formulate
definitions.19 In his popular article “Words That Wound,”
Richard Delgado argues that racist speech should be proscribed
and crafts a tort action for racist speech.20 To succeed on this tort
action, Delgado proposes plaintiffs would have to show (1) the
defendant addressed them with language that was intended to
demean through reference to race, (2) the plaintiff understood the
language as intending to demean through reference to race, and
(3) a reasonable person would recognize the language as a racial
insult.21 In “The Content and Context of Hate Speech,” Bhikhu
Parekh also proposed a three-part definition of hate speech: (1)
“it is directed against a specified or easily identifiable individual
or, more commonly, a group of individuals based on an arbitrary
or normatively irrelevant feature;” (2) the speech “stigmatizes
the target group by implicitly or explicitly ascribing to it qualities
widely regarded as undesirable;” and (3) “because of its negative
qualities, the target group is viewed as an undesirable presence
and a legitimate object of hostility.”22
The international community also provides examples of
hate speech definitions.23 Article 20 of the International
Covenant on Civil and Political Rights (ICCPR), a multilateral
U.N. treaty, holds state parties to the provision that “[a]ny
19
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advocacy of national, racial or religious hatred that constitutes
incitement to discrimination, hostility or violence shall be
prohibited by law.”24 The Office of the United Nations High
Commissioner for Human Rights interprets this clause as “an
obligation on State Parties to prohibit hate speech.”25
In Canada, it is unlawful to communicate statements in a
public place which incite hatred against an identifiable group and
where it is likely to lead to a breach of the peace.26 It is also an
offense to willfully promote hatred against any identifiable group
when making statements (other than in private conversation).27
In Denmark, “[a]ny person who, publicly or with the intention
of wider dissemination, makes a statement or imparts other
information by which a group of people are threatened, insulted
or degraded on account of their race, colour, national or ethnic
origin, religion, or sexual inclination” is in violation of the law.28
In Germany, it is unlawful to, in a manner that is likely to disturb
public peace, incite hatred, violence, or arbitrary measures
against a national, racial, religious, or ethnic group, against parts
of the population, or against an individual because of their
belonging to a specified group or part of the population.29 It is
also unlawful to violate the human dignity of others by insulting,
maliciously maligning, or defaming a specified group, parts of
the population, or an individual because of his belonging to a
specified group or part of the population.30
This Note broadly discusses how hate speech leads to acts
of violence and argues that this link is a sufficient justification for
some regulation of hate speech. The appropriate language of that
regulation, including its definition of hate speech, would require
further analysis that is beyond the scope of the discussion
presented here. Additionally, this Note requires a broad
definition of hate speech because the various Supreme Court
cases discussed here address laws drafted by different U.S. states,
24
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each with their own definition of the proscribed speech. For these
reasons, hate speech, for the purposes of this Note, should be
understood as speech made publicly that willfully promotes
hatred against a marginalized group.

II. WHY REGULATE HATE SPEECH?
Given the history and nature of racist violence in the
United States, our society has always had a significant interest in
regulating hate speech, regardless of whether or not we have
acted on this interest. However, an increase in white supremacist
violence that is traceable, directly and indirectly, to online hate
speech, makes this interest even more weighty, and more difficult
for the Court to ignore.
The causal relationship between hate speech and white
supremacist violence is evidenced through two trends: direct
correlations between hate speech and hate crimes, and the
actions of perpetrators leading up to their acts.
A. The Correlation Between Hate Speech and Hate Crimes
Correlations alone do not imply causal relationships.
However, strong evidence of a correlation is worthy of attention,
and it exists between hate speech and hate crimes. When hate
speech increases, hate crimes do too.31
One of the most recent examples of this correlation is the
2016 United States presidential campaign, which brought with it
some of the most frequent use of Islamophobic rhetoric by public
figures in recent years.32 Throughout Donald Trump’s campaign
in 2015, he regularly dehumanized and incited violence against
Muslims.33 In September of 2015, Trump said of Syrian refugees,
“They could be ISIS, I don’t know. This could be one of the great
tactical ploys of all time. A 200,000-man army, maybe.”34 In
31

See infra notes 32–43 and accompanying text.
See infra notes 33–38 and accompanying text.
33
See infra notes 34–38 and accompanying text.
34
Jenna Johnson & Abigail Hauslohner, ‘I think Islam hates us’: A timeline of Trump’s
comments about Islam and Muslims, WASH. POST (May 20, 2017),
32

136

FIRST AMENDMENT LAW REVIEW

[Vol. 19

November, he said that he would “strongly consider” closing
mosques in the United States and twice falsely claimed that he
watched thousands of people in New Jersey, who he implied
were Arab, cheer as the World Trade Center collapsed.35 In
December, he said, “If you have people coming out of mosques
with hatred and death in their eyes and on their minds, we’re
going to have to do something.”36 Later that month, Trump
announced his proposed Muslim Ban policy and said that
Muslims are “sick people.”37 He also said that large segments of
Muslims in the United States hate America, citing a widely
disproven poll by an Islamophobic organization.38 His extreme
rhetoric coincided with a tremendous surge in anti-Muslim
violent crimes: In November 2016, there were thirty-five
documented anti-Muslim incidents, and in December there were
fifty-three attacks.39 Anecdotally, as a Sikh American myself, I
distinctly remember my own heightened fear for my safety and
that of my loved ones that November and December. While the
uptick in hate crimes during that period may also have been
attributable to the San Bernardino and Paris terror attacks that
occurred at that time, anti-Muslim hate crimes increased by
sixty-seven percent in 2015 compared to 2014, the highest surge
seen since 9/11.40 That Trump’s rhetoric caused more hate
crimes by emboldening perpetrators is further supported by
research that shows that Trump’s election was associated with a
statistically significant surge in reported hate crimes nationally,
even when controlling for other potential explanations.41
While Trump’s candidacy is one of the most convincing
examples of a strong correlation relationship between hate
speech and hate crimes in recent years, it is not the only example
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of this relationship. One study found a correlation between the
number of racist tweets and the amount of racist hate crimes in
100 U.S. cities.42 This correlation is not unique to the United
States. For example, according to the Council on Foreign
Relations, there is research that shows a correlation between
anti-refugee Facebook posts by a far-right political party and
attacks on refugees in Germany.43 These studies further
demonstrate that hate speech often prefigures violence.
B. The Actions of Perpetrators Leading Up to Their Acts
There is perhaps no stronger evidence of the direct
relationship between hate speech, specifically hate speech on the
Internet, and white supremacist violence, than the actions of
several recent white supremacist shooters leading up to their acts
of violence.
One of the most infamous examples of this trend was the
Charleston church shooting in 2015. On a June evening, Dylann
Roof walked into Emanuel African Methodist Episcopal Church
in Charleston, South Carolina.44 After participating in a bible
study with churchgoers, he pulled out a gun and opened fire on
them, killing nine people.45 He explained his motivation to one
of the churchgoers who tried to stop him: “I have to do it. You
rape our women and you’re taking over our country. And you
have to go.”46
In his manifesto, Roof explained how influential the
Internet was to his radicalization: “I was not raised in a racist
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home or environment,”47 he wrote. According to Roof, the
murder of Trayvon Martin, a Black child, by George
Zimmerman, a white man, sent him on an Internet expedition
that radicalized him:
It was obvious that Zimmerman was in the right .
. . this prompted me to type in the words ‘black on
White crime’ into Google, and I have never been
the same since that day. The first website I came
to was the Council of Conservative Citizens.
There were pages upon pages of these brutal black
on White murders.”48
The Council of Conservative Citizens is a white
supremacist group,49 and its website is still online. The home
page features headlines that cast current events in a white
supremacist light, such as “The FBI and Jewish Organizations
Invent Anti-White Coronavirus Conspiracy Theory,”50 and
“Italian Virologist Says Concerns Over ‘Racism’ Crippled Italy’s
Coronavirus Response.”51 There is also a section on the website
called the Memorial Wall, which purports to list examples of
murders by people of color, noting when the people killed were
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white.52 Dylann Roof seemed to refer specifically to this section
of the website in his manifesto.53
Federal prosecutors said that Roof self-radicalized
online.54 According to anti-hate organizations, Roof is not
alone.55 In a report on hate and extremism published in 2016, the
Southern Poverty Law Center said that:
White supremacists are increasingly opting to
operate mainly online, where the danger of public
exposure and embarrassment is far lower, where
younger people tend to gather, and where it
requires virtually no effort or cost to join in the
conversation . . . . The milieu of the web is an ideal
one for “lone wolves”—terrorists who operate on
their own and are radicalized online.56
Adam Neufeld of the Anti-Defamation League told the
Washington Post “I think that the white-supremacist movement
has used technology in a way that has been unbelievably effective
at radicalizing people.”57 Shannon Martinez of the Free Radicals
Project, a former white supremacist, said “[t]here’s a lot of
romanticization of violence among the far-right online, and there
aren’t consequences to that.”58
As another example, in August 5, 2012, Michael Page
entered a gurdwara, or Sikh place of worship, in Wisconsin and
opened fire, killing seven worshipers.59 Before the shooting, Page
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had found community among fellow white supremacists
online.60 He used the Internet to promote his white supremacist
musical groups and interact with other white supremacists.61
A 2019 analysis by the New York Times further illustrates
the role of the Internet in modern hate crime trends by
consolidating the connections among recent white supremacist
perpetrators.62 For example, the shooter who killed fifty-one
Muslims in a mosque in Christchurch, New Zealand in 2019
claimed to have been inspired by an attacker in Norway who
killed seventy-seven people in 2011.63 The Christchurch shooter
had also corresponded directly with Dylann Roof and with
another perpetrator who killed nine people.64 The Times writes
that these international connections “highlight how the
[I]nternet and social media have facilitated the spread of white
extremist ideology and violence.”65
Finally, according to the Council on Foreign Relations,
hate speech on social media has inspired violence in other parts
of the world.66 In India, acts of communal violence have been
traced to rumors originating on the Internet messaging app
Whatsapp.67 In Myanmar, military leaders and Buddhist
nationalists demonized Rohingya Muslims on social media
before and during a campaign of ethnic cleansing.68 In Sri Lanka,
the government blocked access to Facebook, Whatsapp, and the
messaging app Viber, after rumors online inspired violence
against the Tamil Muslim minority community.69
The Internet has become a refuge for white supremacists,
including the perpetrators of some of the most deadly acts of
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racist violence in recent years.70 Their racist views might isolate
them from other parts of society, but they are able to find,
support, and radicalize each other online. By providing white
supremacists with communities of like-minded individuals and a
platform to espouse hate speech, the Internet has become
instrumental to white supremacist violence in the twenty-first
century. The kind of speech that our allies have regulated71
circulates freely on websites in the United States, and people of
color continue to pay the price for it with their lives.
III. HATE SPEECH JURISPRUDENCE IN THE UNITED STATES
In Chaplinsky v. State of New Hampshire,72 the Supreme
Court articulated several categories of speech that are not
protected under the First Amendment: “the lewd and obscene,
the profane, the libelous, and the insulting or ‘fighting’ words.”73
These words are unprotected, the Court held, because they play
“no essential part of any exposition of ideas, and are of such
slight social value as a step to truth that any benefit that may be
derived from them is clearly outweighed by the social interest in
order and morality.” 74
The Supreme Court’s general rule is that governmental
bodies may not proscribe the form or content of individual
expression.75 According to the Court, “most situations where the
State has a justifiable interest in regulating speech will fall within
one or more of the various established exceptions . . . .”76
Under the Chaplinsky framework, there was a brief
moment in history during which the Supreme Court was
protective of hate speech regulations.77 In 1952, the Court upheld
an Illinois statute that regulated hate speech in Beauharnais v.
Illinois,78 finding that hate speech is group libel, and thus can be
proscribed under the constitution.79 The Illinois statute in
question declared the following:
70
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It shall be unlawful for any person, firm or
corporation to manufacture, sell, or offer for sale,
advertise or publish, present or exhibit in any
public place in this state any lithograph, moving
picture, play, drama or sketch, which publication
or exhibition portrays depravity, criminality,
unchastity, or lack of virtue of a class of citizens,
of any race, color, creed or religion which said
publication or exhibition exposes the citizens of
any race, color, creed or religion to contempt,
derision, or obloquy or which is productive of
breach of the peace or riots.80
The case arose after Beauharnais exhibited leaflets in
public places in Chicago that included a membership application
for the White Circle League of America, Inc. and a petition.81 It
called on local government “to halt the further encroachment,
harassment and invasion of white people, their property,
neighborhoods and persons,” and called for “[o]ne million selfrespecting white people in Chicago to unite.”82 It also said that
“[i]f persuasion and the need to prevent the white race from
becoming mongrelized by the [omitted] will not unite us, then
the aggressions, rapes, robberies, knives, guns and marijuana of
the [omitted], surely will.”83 In holding that the Illinois law and
the conviction under it did not violate the First Amendment, the
Court categorized the type of speech punished by the law as
group libel.84 Libel is unprotected speech under Chaplinsky.85
In coming to its conclusion, the Court engaged in a
lengthy discussion of the harms of hate speech.86 Two pages of
the Court’s opinion are dedicated to a discussion of Illinois’
history of racist violence, the impact hate speech has on its
audience, and the tangible ways it affects its victims.87 The Court
cited the murder of abolitionist Lovejoy, a riot that resulted from
the arrival of immigrants and Black migrants, and other acts of
80
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racist violence in Illinois.88 Further, the Court highlighted acts of
racist violence that occurred just prior to the passage of the hate
speech restriction in question.89 According to the Court, it was
reasonable to believe that hate speech might have contributed to
these acts of violence: “In many of these outbreaks, utterances of
the character here in question, so the Illinois legislature could
conclude, played a significant part.”90
In addition to acknowledging the potential ways hate
speech had contributed to violence in Illinois, the Court also
noted that the speech prohibited by the Illinois statute was “made
in public places and by means calculated to have a powerful
emotional impact on those to whom it was presented.”91 Finally,
the Court recognized that hate speech can inhibit the rights and
liberties of its victims:
“Long ago this Court recognized that the
economic rights of an individual may depend for
the effectiveness of their enforcement on rights in
the group, even though not formally corporate, to
which he belongs. . . . [t]he Illinois Legislature
may warrantably believe that a man's job and his
educational opportunities and the dignity
accorded him may depend as much on the
reputation of the racial and religious group to
which he willy-nilly belongs, as on his own
merits.”92
In the decades following Beauharnais and into the presentday, Beauharnais “has been de facto overruled.”93 This dramatic
shift is evident in cases like Village of Skokie v. National Socialist
Party of America,94 in which the Supreme Court of Illinois held
that the village of Skokie, Illinois, could not stop the American
Nazi Party from displaying swastikas while marching in
Skokie.95 A majority Skokie of residents were Jewish, 5,000 to
88
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7,000 of whom survived German concentration camps.96 In
addition to wearing swastika armbands and carrying a swastika
banner, the demonstrators planned on carrying signs with
messages including “Free Speech for White America.”97
According to the Court, swastikas did not fall into the
unprotected speech category of fighting words.98 They also were
not sufficiently “offensive and peace threatening to the public”
to be their own category of unprotected speech.99 Thus, they were
afforded protection under the First Amendment.100 The Court
made no reference to Beauharnais in its opinion.101
Among the differences between the Beauharnais and
Skokie opinions is the way the opinions characterized the
regulatory interests involved in restricting hate speech. In
upholding Illinois’ hate speech law, the Beauharnais majority
discussed the history of racist violence in Illinois at length, as
well as how that violence was connected to hate speech.102 The
majority also discussed how hate speech is detrimental to “free,
ordered life in a metropolitan, polyglot community,” and to the
exercise of equal rights and liberties of those whom it targets.103
In Skokie, however, the Court’s discussion of the regulatory
interests at stake was comparatively lacking. There was no
discussion of the history of racism in Illinois or elsewhere.
Additionally, although the case dealt with a free speech issue,
there was no discussion of what the speech at issue—the
swastika—actually meant or symbolized, beyond the fact that it
was part of the German Nazi uniform. Unlike in Beauharnais,
there was no discussion of the ability of the targets of the speech
to exercise their rights and liberties, nor of the effect that the
speech had on the community. In lieu of any such nuanced
discussion, the Court repeatedly characterized the speech at issue
as simply “offensive,”104 with no discussion of what it means to
be offensive, or why the speech at issue might offend.
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The Court dismissed regulatory interests again in R.A.V.
v. City of St. Paul.105 There, the Court invalidated a bias-motivated
crime ordinance, describing it as impermissible viewpoint
discrimination,106 with no discussion of the meaning or history
of the speech in question: cross burning. The opinion made no
mention of the Ku Klux Klan (K.K.K.) or of the history of racist
violence associated with cross burning. While we will never
know exactly how many Americans the K.K.K. has killed, we
do know that thousands of people have been killed in lynchings,
either by the K.K.K. or by those who subscribe to the same racist
philosophy of white supremacy that the K.K.K. does.107 The
Court also did not acknowledge Minnesota’s own specific
history of racism, documented in part by 30,000 racially
restrictive property deeds in just one Minnesota County.108 By
barring Black Minnesotans from homeownership, these racist
covenants also deprived them of the stability and wealth-building
opportunities that come with homeownership. This prolific
practice was a contributing cause of Minnesota’s current status
as one of the most racially inequitable states in the country.109
Further, the R.A.V. Court did not discuss the effects that cross
burning has on people of color and their liberties, or the effects
on our society as a whole. Instead, the Court simply found that,
although the speech restricted by the ordinance falls into the
unprotected category of fighting words, the ordinance
nonetheless violated the First Amendment, because it restricted
only certain fighting words, while allowing others.110
Finally, the Supreme Court once again minimized the
regulatory interests at stake in hate speech cases in Virginia v.
Black.111 There, the Court struck down a Virginia law that
prohibited cross burning.112 Unlike in R.A.V., the Black Court
actually did discuss the history of cross burning, the K.K.K., and
the violence associated with that group.113 However, the Court
105
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went on to assert that there are two categories of cross burning:
cross burning with the intent to intimidate, and cross burning
without the intent to intimidate.114 The latter category
encompasses cross burning done as political speech.115
According to the Court, “sometimes the cross burning is a
statement of ideology, a symbol of group solidarity. It is a ritual
used at Klan gatherings, and it is used to represent the Klan
itself.”116 For this reason, the Court said, it is fundamentally
different from cross burning meant to intimidate.117 Once the
Court established that cross burning might be political speech in
instances like this, there was no further discussion of the
regulatory interest. There was no return to the discussion of the
Klan’s history of racist violence and how that history weighs
against cross burning as political speech. The only interest
weighing against political cross burning, according to the Court,
was that it might arouse “a sense of anger or hatred among the
vast majority of citizens who see a burning cross.”118 But the
Court quickly dismissed this interest by citing a quote by Gerald
Gunther, who, despite his childhood experience in Nazi
Germany, believed he must “walk the sometimes difficult path
of denouncing the bigot's hateful ideas with all my power, yet at
the same time challenging any community's attempt to suppress
hateful ideas by force of law.”119 And, thus, by simply citing the
personal opinion of one legal scholar, the Court dismissed the
interests against political cross burning, after already minimizing
those interests as simply the risk that political cross burning
would arouse a sense of anger or hatred.120
Underlying the stark contrast between Beauharnais and
the cases that came after it is a fundamental shift in the way our
judiciary understands and characterizes the interests against hate
speech. In Beauharnais, the Supreme Court displayed an
understanding of the real, tangible harms associated with hate
speech: it is intertwined with violence, it undermines the values
of our communities, and it violates the rights of its targets.121 But
in post-Beauharnais hate speech cases, the Supreme Court has
114
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consistently dismissed the interests associated with hate speech
regulations by generalizing the harms of hate speech as merely
that they cause offense and by ignoring the history of violence
associated with hate speech.122 This minimization is perhaps
most clear when the Court begins and ends its characterization
of the interests at stake as simply “offensive.” The lack of nuance
is glaring here. Black’s Law Dictionary provides two definitions
for “offensive” as used in this context: “[u]npleasant or
disagreeable to the senses; obnoxious[,]” and “[c]ausing
displeasure, anger, or resentment; esp., repugnant to the
prevailing sense of what is decent or moral . . . .”123 Under these
definitions, something can be offensive for many different
reasons. A movie review is offensive to a reader who disagrees
with it. We all encounter expressions that offend us in this way
frequently. However, an order to kill someone–––which is more
severe and likely to cause harm than a movie review–––can also
be characterized as offensive. Similarly, an expression that
denies someone a constitutional right is also both offensive and
significantly harmful. Hate speech is offensive to many, but it
also potentially denies the rights of people of color when it fosters
violence against them. To call something “offensive” then
cannot be the end of a complete discussion of a statement’s
harms. Yet the Court has repeatedly ended the discussion there.
The Court illustrated this point further in Matal v. Tam.124
While the facts of Matal presented a scenario unique compared
to other hate speech cases,125 the Court’s opinion, written by
Justice Alito, once again oversimplified the interests at stake in
hate speech cases generally: “But no matter how the
[Government’s] point is phrased, its unmistakable thrust is this:
The Government has an interest in preventing speech expressing
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ideas that offend. And, as we have explained, that idea strikes at
the heart of the First Amendment.”126
Justice Kennedy also minimized the interests at issue in
his concurring opinion in Matal: “A law that can be directed
against speech found offensive to some portion of the public can
be turned against minority and dissenting views to the detriment
of all.”127 Here, Justice Kennedy minimized the interests at stake
by characterizing the speech as merely offensive, and then
justified protecting so-called offensive speech by asserting that
minority and dissenting views would be silenced if such speech
was unprotected.
Supreme Court Justices are not the only ones who
minimize the interests in regulating hate speech. Nani Jansen
Reventlow, director of the Digital Freedom Fund, argues for
lenient, if any, regulation of harmful speech online.128 Although
she concedes that the Internet should be safe and open for
everyone regardless of race, she writes, “[i]n order to move
forward as a society, we need dissenting voices; even ones that
express their views in a way that may be offensive or shocking to
others, however unpleasant that might be.”129 In addition to
“unpleasant,” Jansen refers to harmful speech on the Internet as
“unpopular” and, of course, “offensive.”130 While it may be true
that harmful speech is all of those things, its harms do not stop
there, and discussions of hate speech regulations should not
either.
In addition to minimizing the interests at stake in hate
speech cases, commentators also overstate the value of hate
speech. In “Bad Arguments for Limiting Speech,” Conor
Friedersdorf argues that, if hate speech can be regulated because
it leads to violence, then feminist speech or “Hollywood movies
that portray two men kissing” that, according to Friedersdorf,
might provoke violence from “Islamist radicals” would also be
subject to potential regulation.131 But just as the harms of hate
126
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speech should not be minimized to the fact that it offends or is
unpopular, the value of hate speech should not be equated to the
value of feminist speech and speech that portrays the LGBTQ
community. When speech is understood to have high value, it is
harder for the interests against it to outweigh the interests for it.
And after one hundred years of slavery, one hundred years of
Jim Crow laws, thousands of lynchings, and pervading social
inequities and mass acts of racist violence that continue today,
we should be able to recognize that the value of hate speech
cannot be equated to the value of feminist and pro-LGBTQ
speech, which have both been integral to movements that
secured rights for women and the LGBTQ community.
IV. THE DISSONANCE
The Court’s First Amendment hate speech jurisprudence
can be summed up as follows: certain types of speech—the lewd
and obscene, the profane, the libelous, and insulting or fighting
words––are unprotected under the First Amendment.132 These
categories of speech, and only these, are unprotected because the
interest in social order and morality outweighs their contribution
to society, if they have any.133 Hate speech is not one of the
enumerated categories of unprotected speech, so it would have
to fall under one of the enumerated categories to be unprotected.
It does not fall under the category of libel anymore, like it once
did in Beauharnais.134 It is also not considered fighting words, as
established in Skokie.135 Hate speech cannot fall under the
obscene category, because speech must appeal “to the prurient
interest” to be obscene.136 According to the Court’s position that
the enumerated exceptions cover most types of speech that the
government is justified in proscribing, because their threat to
social order and morality outweighs any contribution they might
132
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have, the Court apparently believes that the threat posed to
society by hate speech is not so severe or harmful that it
outweighs its contributions.
If the interest at stake in hate speech cases is merely that
audiences will be offended, as the Court has often said or
implied,137 then perhaps the Court is right: people are offended
every day, and this is hardly a reason to regulate all of the speech
that causes this offense. But to say that the interest against hate
speech is that it is offensive is the logical equivalent of saying that
the interest against arson is that it is distressing. Certainly, arson
can cause distress. It can cause distress because it is unsightly,
but it can also cause distress because it can hurt and kill people.
Similarly, hate speech can offend because a listener disagrees
with it, but it can also offend by providing community and
encouragement to white supremacists, who often go on to hurt
and kill people. If the Supreme Court heard a case about the
regulation of arson, it would almost certainly consider the
potential that arson could hurt people. The Court might cite
statistics of the number of people killed or hurt by arson every
year, the monetary cost of repairs undergone after acts of arson,
and the effects of arson on a peaceful society. The discussion of
arson would not simply be that it is offensive or unpleasant, or
even just that it arouses anger.
Why, then, does the Supreme Court dismiss the interests
against hate speech so hurriedly, with no discussion of the
history of racism in the United States and the ways it has cost us,
in capital and human life? And as white supremacists continue
to flock to the Internet to spread racist lies that inspire acts of
violence, why is there no discussion of the connections between
hate speech and acts of mass violence?
When assessing the Supreme Court’s ability and
willingness to assess the tangible effects of racism on the lives of
people of color, it is difficult to ignore the racial makeup of the
Supreme Court bench. While there is no way to know for sure if
more diversity on the bench would have led to different
outcomes in the Court’s hate speech cases, it is not implausible
that Justices of color might have more easily appreciated the
weighty consequences of hate speech while hearing these cases.
This seemed to be the case in Virginia v. Black, where Justice
137
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Thomas, the only Black person and person of color on the Court,
was the sole dissenter.138 Research shows that Black people
sometimes recognize racism when white people do not.139 White
Americans are also more likely than Black, Hispanic, and Asian
Americans to say that too much attention is paid to race issues
in our country, and non-White people are more likely to say that
discrimination is overlooked.140 Again, there is no way to know
if a more diverse Court would have decided hate speech cases
differently. The racial composition of the Court is simply one
potential explanation for the Court’s discourse on the harms of
hate speech. But entertaining the hypothetical scenario in which
the Court ruled differently in these cases begs one more “what
if?”
What if that Court had followed its precedent set in
Beauharnais? And what if, as a result, other states, and perhaps
the federal government, enacted laws like Illinois’ hate speech
law in Beauharnais?141 If speech that publicly demeans on the
basis of race or religion was in fact regulated in the United States,
as it is in other countries, would Donald Trump still have called
Muslims “sick people” during his campaign?142 If he had
refrained, would the Christchurch shooter, who praised Trump
as a “symbol of renewed white identity and common purpose”
still have killed fifty-one Muslims in their place of worship?143 If
hate propaganda distributed electronically could be confiscated
in the United States, as is the case in Canada,144 would Dylann
Roof have found the propaganda that he said changed him
forever after a Google search?145 If he had not, would he ever
have committed mass murder in the name of white supremacy?
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Of course, this conjecture is futile. Just like it is impossible
to know if the Court would have ruled differently under different
circumstances, it is impossible to know for sure how many lives
might have been saved if they had. But it is not impossible to
change course now and potentially prevent more tragedy. The
Supreme Court has established precedent in Beauharnais that is
as applicable to the present as it ever was:
The danger in these times from the coercive
activities of those who in the delusion of racial or
religious conceit would incite violence and
breaches of the peace in order to deprive others of
their equal right to the exercise of their liberties, is
emphasized by events familiar to all. These and
other transgressions of those limits the states
appropriately may punish.146
While racist violence has always been present in the
United States, the direct connections between hate speech online
and acts of mass violence provide an inescapable justification for
allowing the regulating of hate speech. At the very least, it is time
for the Court to acknowledge racist violence in the context of
hate speech as an interest weighing in favor of regulation.
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