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BEYOND THE RAMPARTS ALONE:
SECURING FREEDOM OF THE PRESS FROM ESPIONAGE
PROSECUTIONS
Kara Brandeisky*
The security of the Nation is not at the ramparts
alone. Security also lies in the value of our free
institutions. A cantankerous press, an obstinate
press, an ubiquitous press must be suffered by
those in authority in order to preserve the even
greater values of freedom of expression and the
right of the people to know.
Judge Murray Irwin Gurfein,
United States v. N.Y. Times Co.1
INTRODUCTION
In this century, the American public has learned about
many of the most important and most troubling actions of its
government officials the same way: from leaks to journalists.
Reporting based on unauthorized leaks informed the public that
the Central Intelligence Agency (“CIA”) was illegally holding
suspects in secret “black sites” overseas2 and torturing them;3
that the Bush administration had authorized the National
Security Agency (“NSA”) to wiretap Americans;4 that the NSA
had continued to conduct mass surveillance of American phone

*

Litigation Associate at Jenner & Block LLP in New York.
328 F. Supp. 324, 331 (S.D.N.Y. 1971) (denying the government’s request for an
injunction restraining further publication of the Pentagon Papers).
2
See Dana Priest, CIA Holds Terror Suspects in Secret Prisons, WASH. POST (Nov. 2,
2005), http://www.washingtonpost.com/wpdyn/content/article/2005/11/01/AR2005110101644.html. One of President Barack
Obama’s first acts in office was issuing an executive order to close these black sites.
Exec. Order No. 13491, 74 Fed. Reg. 4893 (Jan. 27, 2009).
3
See Jane Mayer, The Black Sites, NEW YORKER (Aug. 13, 2007),
https://www.newyorker.com/magazine/2007/08/13/the-black-sites. Obama’s 2009
executive order also banned the interrogation techniques reportedly used at the black
sites. See Exec. Order No. 13491, supra note 2.
4
See James Risen & Eric Lichtblau, Bush Lets U.S. Spy on Callers Without Courts, N.Y.
TIMES (Dec. 16, 2005), http://www.nytimes.com/2005/12/16/politics/bush-lets-usspy-on-callers-without-courts.html.
1

2
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records5 and internet companies;6 that President Obama kept a
“kill list” to authorize extrajudicial assassinations by drone7
which had killed American citizens;8 that the FBI and the CIA
were investigating communications between the Trump
campaign and Russian operatives on the eve of the 2016
election,9 among other revelations of intense public concern and
great constitutional importance. The journalists who wrote these
articles so vital to our public debate simply could not have done
so without leaks of classified information implicating national
defense matters.10
But all of these journalists have been vulnerable to
prosecution under a broad––but plain-text––reading of the
Espionage Act.11 Generally, § 793 of the Act prohibits the receipt
or communication of national defense information “to any
person not entitled to receive it,” whether or not the
communicator was authorized to have the information in the
first place, if the communicator has “intent or reason to believe
that the information is to be used to the injury of the United

5

See Glenn Greenwald, NSA collecting phone records of millions of verizon customers daily,
THE GUARDIAN (June 6, 2013, 6:05 AM),
https://www.theguardian.com/world/2013/jun/06/nsa-phone-records-verizoncourt-order.
6
See Barton Gellman & Laura Poitras, U.S., British intelligence mining data from nine
U.S. internet companies in broad secret program, WASH. POST (June 7, 2013),
https://www.washingtonpost.com/investigations/us-intelligence-mining-data-fromnine-us-internet-companies-in-broad-secret-program/2013/06/06/3a0c0da8-cebf11e2-8845-d970ccb04497_story.html.
7
See Greg Miller, Plan for hunting terrorists signals U.S. intends to keep adding names to kill
lists, WASH. POST (Oct. 23, 2012),
https://www.washingtonpost.com/world/national-security/plan-for-huntingterrorists-signals-us-intends-to-keep-adding-names-to-killlists/2012/10/23/4789b2ae-18b3-11e2-a55c-39408fbe6a4b_story.html.
8
While President Obama publicly announced that the United States had killed an
American terror suspect, Anwar al-Awlaki, news that his 16-year-old son,
Abdulrahman al-Awlaki, had later been killed was revealed only through
unauthorized leaks. See Craig Whitlock, U.S. airstrike that killed American teen in Yemen
raises legal, ethical questions, WASH. POST (Oct. 22, 2011),
https://www.washingtonpost.com/world/national-security/us-airstrike-that-killedamerican-teen-in-yemen-raises-legal-ethicalquestions/2011/10/20/gIQAdvUY7L_story.html.
9
See, e.g., David Corn, A Veteran Spy Has Given the FBI Information Alleging a Russian
Operation to Cultivate Donald Trump, MOTHER JONES (Oct. 31, 2016),
https://www.motherjones.com/politics/2016/10/veteran-spy-gave-fbi-info-allegingrussian-operation-cultivate-donald-trump/.
10
Cf. ERIC LICHTBLAU, BUSH’S LAW: THE REMAKING OF AMERICAN JUSTICE 311
(2008) (“[C]onfidential sources . . . are also essential to producing what Bob
Woodward once called ‘the best obtainable version of the truth.’ Without them, this
story could not have been told.”).
11
18 U.S.C. §§ 792–98 (2017). The statute of limitations is 10 years. See Act of Sept.
23, 1950, ch. 1024, §19, 64 Stat. 1005.
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States, or to the advantage of any foreign nation.”12 Anyone who
conspires to violate § 793 is subject to the same punishment as
someone who has actually violated it—a fine or up to ten years
imprisonment.13
Legal scholars have long been concerned that, armed
with a poorly-drafted statute and limited judicial precedent, a
creative prosecutor could charge a journalist with espionage for
publishing embarrassing documents that the journalist would
have “reason to believe” would “be used to the injury of the
United States or to the advantage of a foreign nation.”14 As early
as 1973, Professors Harold Edgar and Benno C. Schmidt called
the Espionage Act “a loaded gun pointed at newspapers and
reporters who publish foreign policy and defense secrets.”15 Thus
far, prosecutorial discretion—or failing that, prosecutorial
incompetence—has spared journalists this fate. But as Russian
playwright Anton Chekhov’s famous maxim holds, “If in the
first chapter you mention a rifle hanging on the wall, in the
second or third chapter a shot must be fired with that rifle.”16
Journalists and First Amendment litigators should prepare for
the possibility that someday soon, the Espionage Act could be
used to prosecute Americans for engaging in legitimate
newsgathering on matters of public concern.17
That day may come sooner than many had thought. After
nearly a decade of declining to prosecute, in May 2019 the
Justice Department charged Julian Assange with espionage for
publishing troves of classified documents on his website,
Wikileaks.18 Whether Assange is a journalist remains the subject
of a heated, but arguably irrelevant, debate—because the New
York Times and other established American media outlets
12

18 U.S.C. § 793 (2017).
Id. § 793(f)–(g). See also id. §§ 794(b), 798.
14
See Ofer Raban, Some Observations on the First Amendment and the War on Terror, 53
TULSA L. REV. 141, 144 (2018) (“In short, the possibility of prosecuting journalists
for Espionage Act violations is both real and substantial.”); see also David McCraw &
Stephen Gikow, The End to an Unspoken Bargain? National Security and Leaks in a PostPentagon Papers World, 48 HARV. C.R.-C.L. L. REV. 473, 501 (2013) (“Left unclear as
well is whether the Espionage Act, as applied to a publisher, would be found
unconstitutional under the First Amendment.”); William E. Lee, Probing Secrets: The
Press and Inchoate Liability for Newsgathering Crimes, 36 AM. J. CRIM. L. 129, 167–76
(2009) (analyzing publisher liability under the Espionage Act).
15
Harold Edgar & Benno C. Schmidt, Jr., The Espionage Statutes and Publication of
Defense Information, 73 COLUM. L. REV. 929, 936 (1973).
16
VALENTINE TSCHEBOTARIOFF BILL, CHEKHOV: THE SILENT VOICE OF FREEDOM 79
(1987).
17
See, e.g., Raban, supra note 14, at 144 (“In short, the possibility of prosecuting
journalists for Espionage Act violations is both real and substantial.”).
18
See infra notes 306–21 and accompanying text.
13

4
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published many of the same documents.19 If Assange could be
liable under the Espionage Act, so could the Gray Lady.20
The current President has made no secret of his hostility
towards the press.21 He has called the media “the enemy of the
American people” countless times,22 revoked a White House
correspondent’s press pass because of the reporter’s aggressive
questioning,23 praised a congressional candidate’s physical
assault on a reporter,24 threatened to revoke network news
licenses over negative coverage,25 sent a cease-and-desist letter to
an author of an unflattering book about his administration,26 and
has repeatedly blasted press criticism and reporting as “fake.”27
Near the very beginning of his presidency, FBI director James
Comey alleges the President privately suggested throwing
journalists in jail.28
19

See infra Section II.D.4; infra notes 196–198 and accompanying text.
See, e.g., Editorial Board, Julian Assange’s Indictment Aims at the Heart of the First
Amendment, N.Y. TIMES (May 23, 2019),
https://www.nytimes.com/2019/05/23/opinion/julian-assange-wikileaks.html;
Deanna Paul, How the indictment of Julian Assange could criminalize investigative
journalism, WASH. POST (May 27, 2019),
https://www.washingtonpost.com/national-security/2019/05/27/how-indictmentjulian-assange-could-criminalize-investigative-journalism/?utm_term=.2ac3fcc7aa30.
21
Due to space constraints, this list of the President’s spats with the press is far from
exhaustive. See generally Laura Handman & Eric Feder, Foreward: Syracuse First
Amendment Symposium Introduction, 68 SYRACUSE L. REV. 509 (2018) (reviewing news
and legal developments in media law during the first two years of the Trump
presidency).
22
See, e.g., Donald J. Trump (@realDonaldTrump), TWITTER (Feb. 17, 2017, 1:48
PM), https://twitter.com/realDonaldTrump/status/832708293516632065 (“The
FAKE NEWS media (failing @nytimes, @NBCNews, @ABC, @CBS, @CNN) is
not my enemy, it is the enemy of the American People!”); see also Andrew Higgins,
Trump Embraces ‘Enemy of the People,’ a Phrase with a Fraught History, N.Y. TIMES (Feb.
26, 2017), https://www.nytimes.com/2017/02/26/world/europe/trump-enemy-ofthe-people-stalin.html.
23
See Cable News Network, Inc. v. Trump, Docket No. 1:18-cv-02610-TJK (D.D.C.
Nov. 13, 2018). Press Secretary Sarah Sanders also tweeted a doctored video that
made Acosta’s behavior appear more aggressive to justify the decision to revoke his
pass. Sarah Sanders (@PressSec), TWITTER (Nov. 7, 2018, 10:33 PM),
https://twitter.com/PressSec/status/1060374680991883265.
24
See Kyle Griffin (@kylegriffin1), TWITTER (Oct. 18, 2018, 6:30 PM),
https://twitter.com/kylegriffin1/status/1053096071231164416 (posting the video of
President Trump saying of Greg Gianforte: “Any guy that can do a body slam, he’s
my kind of guy”).
25
See Donald J. Trump (@realDonaldTrump), TWITTER (Oct. 11, 2017, 5:09 PM),
https://twitter.com/realDonaldTrump/status/918267396493922304.
26
See Cristiano Lima, Trump Lawyer Sends ‘Cease and Desist’ Letter to ‘Fire and Fury’
Author, Publisher, POLITICO (Jan. 4, 2018),
https://www.politico.com/story/2018/01/04/trump-cease-and-desist-michaelwolff-fire-and-fury-book-324023.
27
E.g., Donald J. Trump (@realDonaldTrump), TWITTER (Dec. 30, 2017, 2:36 PM),
https://twitter.com/realDonaldTrump/status/947235015343202304.
28
See Michael M. Grynbaum, Sydney Ember & Charlie Savage, Trump’s Urging That
Comey Jail Reporters Denounced as an ‘Act of Intimidation’, N.Y. TIMES (May 17, 2017),
20
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While some of these incidents may seem silly, journalists
cannot assume that the President will never follow through on
his intimidations. In August 2017, Attorney General Jeff
Sessions announced that the Justice Department had “more than
tripled the number of active leak investigations.”29 That
November, Sessions told the House Judiciary Committee there
were twenty-seven ongoing investigations.30 While Sessions did
not invoke the Espionage Act specifically, he called the “release
of classified information contrary to law” a “very grave
offense.”31 He further told the committee, “We intend to get to
the bottom of these leaks. I think it has reached epidemic
proportions.”32 At the time of this writing, the Trump Justice
Department has charged four people under the Espionage Act
for leaking to reporters and charged two other leakers under
other statutes.33 If Trump turns his ire towards journalists
themselves, a metaphorical loaded gun is at his disposal.34
President Trump would hardly be the first to consider this
option. Presidential threats to prosecute journalists for espionage
are a surprisingly time-honored American tradition.35 While
working in the Ford Justice Department in 1975, Chief of Staff
Donald Rumsfeld and Deputy Chief of Staff Dick Cheney
considered charging Seymour Hersh with espionage for
reporting that U.S. submarines were secretly spying on Soviets;
they ultimately chose not to do so.36 In 1981, the Reagan Justice
https://www.nytimes.com/2017/05/17/business/media/trumps-urging-thatcomey-jail-reporters-denounced-as-an-act-of-intimidation.html.
29
Press Release, U.S. Dep’t of Justice, Attorney General Jeff Sessions Delivers
Remarks at Briefing on Leaks of Classified Materials Threatening National Security
(Aug. 4, 2017), https://www.justice.gov/opa/pr/attorney-general-jeff-sessionsdelivers-remarks-briefing-leaks-classified-materials.
30
Oversight of Department of Justice: Hearing Before House Comm. on the Judiciary, 115th
Cong. (2017) (testimony of Att’y Gen. Jeff Sessions).
31
Id.
32
Id.
33
See Charlie Savage & Mitch Smith, Ex-Minneapolis F.B.I. Agent Is Sentenced to 4 Years
in Leak Case, N.Y. TIMES (Oct. 18, 2018),
https://www.nytimes.com/2018/10/18/us/politics/terry-albury-fbisentencing.html.
34
In his confirmation hearing, Attorney General William P. Barr did not rule out
prosecuting reporters. See Erik Wemple, William Barr on Jailing Journalists: ‘I Know
There Are Guidelines in Place,’ WASH. POST (Jan. 15, 2019),
https://www.washingtonpost.com/opinions/2019/01/15/william-barr-jailingjournalists-i-know-there-are-guidelinesplace/?noredirect=on&utm_term=.bda50b397ae9.
35
See Peter Sterne, How the Espionage Act Morphed Into a Dangerous Tool Used to
Prosecute Sources and Threaten Journalists, FREEDOM PRESS FOUND . (June 19, 2017),
https://freedom.press/news/how-espionage-act-morphed-dangerous-tool-usedprosecute-sources-and-threaten-journalists/.
36
See id.; Lowell Bergman & Marlena Telvick, Dick Cheney’s Memos from 30 Years Ago,
FRONTLINE (Feb. 13, 2007),
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Department threatened to prosecute James Bamford under the
Espionage Act for refusing to return documents he had lawfully
obtained via the Freedom of Information Act; eventually the
administration backed down.37 The Reagan administration also
internally discussed prosecuting the New York Times, the
Washington Post, Time magazine, and the Washington Times, and
personally threatened Post publisher Ben Bradlee.38 Those threats
were empty.39 After the New York Times broke the NSA
wiretapping story in 2006, Attorney General Alberto Gonzales
said the Bush administration was investigating whether to charge
the journalists under the Espionage Act, but never did.40
Other administrations went further in their attempts––
even as far as empaneling grand juries. In 1942, a grand jury
refused to indict the Chicago Tribune for publishing a story that
suggested the United States had broken the Japanese code in
World War II.41 Thirty years later, the Times was so certain the
Nixon administration would charge reporter Neil Sheehan with
espionage for publishing the Pentagon Papers that the newspaper
pre-wrote a press release condemning the indictment.42 Instead,
the prosecutors gave up. Ultimately, no journalist has yet been
convicted under the Espionage Act for publishing national
security information.43
In fact, Espionage Act prosecutions were generally rare
until the Obama administration, when the Justice Department

https://www.pbs.org/wgbh/pages/frontline/newswar/preview/documents.html;
see also Seymour M. Hersh, Submarines of U.S. Stage Spy Missions Inside Soviet Waters,
N.Y. TIMES (May 25, 1975),
https://www.nytimes.com/1975/05/25/archives/submarines-of-us-stage-spymissions-inside-soviet-waters-submarines.html.
37
See James Bamford, The NSA and Me, INTERCEPT (Oct. 2, 2014),
https://theintercept.com/2014/10/02/the-nsa-and-me/; see also JAMES BAMFORD,
THE PUZZLE PALACE (Penguin Books, 1983) (reporting the details of the contested
documents).
38
See James Kelly, Press: Shifting the Attack on Leaks, TIME (May 19, 1986),
http://content.time.com/time/subscriber/article/0,33009,961418,00.html.
39
See Sterne, supra note 35.
40
See Risen & Lichtblau, supra note 4; see also Walter Pincus, Prosecution of Journalists
Possible in NSA Leaks, WASH. POST (May 22, 2006),
http://www.washingtonpost.com/wpdyn/content/article/2006/05/21/AR2006052100348.html; see generally GABRIEL
SCHOENFELD, NECESSARY SECRETS 255 (W.W. Norton & Co., 2010) (explaining
why the Bush administration declined to prosecute).
41
See infra Section II.D.1.
42
See James C. Goodale, WikiLeaks Probe: Pentagon Papers Injustice Déjà Vu, DAILY
BEAST (June 12, 2011), https://www.thedailybeast.com/wikileaks-probe-pentagonpapers-injustice-deja-vu; see also infra Section II.D.3.
43
See Bruce Brown & Selina MacLaren, Holding the Presidency Accountable: A Path
Forward for Journalists and Lawyers, 12 HARV. L. & POL’Y REV. 89, 104 (2018).
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charged eight people for leaking national defense information.44
Some critics of President Obama see these prosecutions as part
of a larger attack on the press.45 It wasn’t only that Obama’s
Justice Department prosecuted leakers. The Obama Justice
Department also named a Fox News reporter as an unindicted
co-conspirator in an Espionage Act prosecution.46 Obama’s
Director of National Intelligence further called the journalists
who reported on Edward Snowden’s leaks “accomplices;”47
Snowden himself has been charged with violating the Espionage
Act.48
But perhaps in an era of increasing government secrecy,
universal access to digital publishing tools, and expanding
opportunities for cyber espionage, a reckoning was inevitable.
Technological advances have created national security risks
unimaginable to the drafters of the Espionage Act of 1917, and
likely unimaginable to anyone but the few officials authorized to
receive executive intelligence briefings.49 All but the most ardent
transparency advocates would admit that under these
circumstances, government secrets are necessary. At the same
time, secrets have become harder to keep—a modern leaker can
disseminate thousands of pages of top-secret documents with
little more than the click of a button. Moreover, politically
motivated leaks and cyberattacks are having a destabilizing
influence on governments around the world.50 But in this
context, it is all the more important for American law to
distinguish between those seeking to undermine democracy, and
those essential to maintaining it.
44

See Raban, supra note 14, at 142.
See, e.g., James Risen, If Donald Trump Targets Journalists, Thank Obama, N.Y.
TIMES (Dec. 30, 2016), https://www.nytimes.com/2016/12/30/opinion/sunday/ifdonald-trump-targets-journalists-thank-obama.html.
46
See infra notes 182–188 and accompanying text.
47
See Annual Open Hearing on Current and Projected National Security Threats to the
United States, before the Sen. Select Comm. on Intel., 113th Cong. 600 (2014),
https://www.intelligence.senate.gov/hearings/open-hearing-current-and-projectednational-security-threats-against-united-states (statement of James Clapper, Director
Nat’l Intel.).
48
See infra note 215 and accompanying text.
49
See, e.g., DANIEL KLAIDMAN, KILL OR CAPTURE 21–35 (Houghton Mifflin
Harcourt, 2012) (describing President Obama’s first intelligence briefings as
president-elect, including a briefing about a credible bomb threat targeting the 2009
inauguration).
50
See, e.g., Melissa Eddy, Hackers Leak Details of German Lawmakers, Except Those on
Far Right, N.Y. TIMES (Jan. 4, 2019),
https://www.nytimes.com/2019/01/04/world/europe/germany-hackingpoliticians-leak.html; Kim Willsher & Jon Henley, Emmanuel Macron’s Campaign
Hacked On Eve of French Election, GUARDIAN (May 6, 2017),
https://www.theguardian.com/world/2017/may/06/emmanuel-macron-targetedby-hackers-on-eve-of-french-election.
45
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Against this backdrop, this Article contends that the
Espionage Act is, and has always been, an existential threat to
the American free press. Thus far, prosecutorial forbearance has
obscured the seriousness of this problem. But if the “unspoken
bargain” between the presidency and the press ever breaks
down51—as it may well have already—this Article argues the
press should act affirmatively to take the Espionage Act off the
books.
Part I examines the legislative history of the Espionage
Act, with assistance from Edgar and Schmidt’s foundational
article on the subject.52 Part II recounts the short history of
Espionage Act litigation, including the few aborted attempts to
prosecute journalists throughout our nation’s history. Part III
evaluates the strengths and weaknesses of various legal
frameworks for finding that the Espionage Act, as applied to
journalists, is unconstitutional. Part IV concludes that the best
defense may be an offense, and proposes affirmative litigation
challenging the Espionage Act as facially overbroad.
In other words, this Article argues that rather than wait
to be prosecuted, journalists should seek declaratory judgment
that the Espionage Act is unconstitutional. An affirmative
strategy would no doubt be risky. But considering the quickly
evolving meaning of the Espionage Act—and the weak defenses
against it—it is clear that waiting entails its own risks. As a result,
this Article argues the press should bring a pre-enforcement
challenge to strike down the Espionage Act under the First
Amendment.
I.

LEGISLATIVE HISTORY OF THE ESPIONAGE ACT

After the publication of the Pentagon Papers in 1971,
Edgar and Schmidt undertook a searching inquiry into the
legislative history of the Espionage Act to analyze how the
statute might apply to public disclosure of national defense
secrets. The Espionage Act was introduced two days after the
severance of diplomatic relations with Germany in 1917 and
addressed concerns about enemy spying at the start of World
War I.53 It turns out when the law was written, Congress had the
same debate we’ve been having for the century since—how to
51

See McCraw & Gikow, supra note 14, at 476 (describing the “unspoken bargain of
self-restraint” that has governed the relationship between the government and the
press).
52
See generally Edgar & Schmidt, supra note 15.
53
See id. at 940.
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balance national security interests with our constitutional
commitment to freedom of the press.54
Ultimately, Edgar and Schmidt argue persuasively that
“the clear message of the 1917 and 1950 legislative histories [is]
that publication of defense information for the purpose of selling
newspapers or engaging in public debate is not a criminal act.”55
Yet the statute itself seems to suggest just the opposite. Edgar and
Schmidt are withering in their criticism of the Act’s legislative
drafting, calling it “inartful,”56 “incomprehensible,”57 “entirely
opaque as to any particular narrow meaning,”58 and “almost
certainly unconstitutionally vague and overbroad.”59 But despite
their apparent frustration, their work provides the most
comprehensive exploration of what Congress meant to do.
A. Section 794
Although § 794 is unlikely to apply to journalists, the
heated debate over this section—and what it eventually left out—
is the heart of what Edgar and Schmidt call the “most important
and extensive debate on freedom of speech and the press” in
more than 100 years.60 Today, § 794(b) punishes anyone who
“collects, records, publishes, or communicates, or attempts to
elicit . . . any other information relating to the public defense,
which might be useful to the enemy.”61
But in the first and many subsequent drafts, the very next
subsection created a censorship regime that empowered the
president to draft regulations criminalizing the publication of
certain defense information.62 The Senate initially passed a bill
including this censorship provision but was “bombarded” with
public outcry, including a petition signed by a million people.63
After considerable debate, the provision was struck from the
legislation by close votes in both the Senate and the House, only
to be reinserted in the conference report.64 On the eve of the final
vote, President Woodrow Wilson sent a personal letter to
54

See, e.g., id. at 963–64 (quoting 54 CONG. REC. 3140 (1917)).
Id. at 1001–02.
56
Id. at 940.
57
Id. at 934.
58
Harold Edgar & Benno C. Schmidt, Jr., The Espionage Statutes and Publication of
Defense Information, 73 COLUM. L. REV. 929, 1000 (1973).
59
Id.
60
Id. at 941.
61
18 U.S.C. § 794(b) (2018) (emphasis added).
62
See Edgar & Schmidt, supra note 15, at 947 (quoting S. 8148, 65th Cong., 1st Sess.
§ 2(c) (1917)).
63
Id. at 1013.
64
See id. at 956, 961–62.
55
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Chairman Edwin Webb urging Congress to enact the censorship
regime, which Webb read to the House.65 Nevertheless,
immediately after the president’s letter was read into the record,
Congress voted to strike the provision for a third time, and the
Espionage Act was signed into law without it.66
Opponents of Wilson’s censorship provision objected to
it on three main grounds, which inform our understanding of
their reading of the rest of the legislation. First, opponents
attacked the censorship provision as a system of prior restraint
on publication.67 In the words of Senator Hiram Borah, “Does it
not clearly provide in advance of publication that unless the
censor—to wit, the President—consents, either direct or through
his regulations, that upon certain subjects publication shall not
be had[?]”68 Even fourteen years before the Supreme Court first
found that prior restraints violate the First Amendment,69 and
fifty-four years before the Court found President Nixon could not
enjoin publication of the Pentagon Papers,70 this argument was
so persuasive that proponents of the bill effectively conceded it,
arguing that the provision would not actually prevent publication
but only impose punishment after the fact.71
Second, opponents argued that giving the president
power to promulgate regulations about what could and could not
be discussed would be a repudiation of the First Amendment.
One of the most vocal opponents, Senator Albert Cummins,
argued the legislation gave the president the power to “suppress
every suggestion concerning the national defense in every
newspaper of the land,” making it “an absolute overthrow of a
free press.”72 Senator Frank Brandegee added that the provision
would give the President “authority to make any regulations he
sees fit about what people say to each other . . . [and about] what
information newspaper reporters shall obtain.”73 The legislative
debate clearly reflects anxiety about this potential expansion of
executive power.

65

See id. at 964 (quoting 55 CONG. REC. 3144).
See id. at 964–65 (citing 55 CONG. REC. 3144–45).
67
Id. at 950–51; see also id. at 959 (noting that the House debate paralleled the Senate
debate).
68
Id. at 951 n.50 (citing 55 CONG. REC. 779 (1917)).
69
See Near v. Minnesota, 283 U.S. 697, 723 (1931).
70
See N.Y. Times Co. v. United States, 403 U.S. 713, 714 (1971).
71
See Edgar & Schmidt, supra note 15, at 951 n.51 (quoting 55 CONG. REC. 786
(1917) (statement of Sen. Walsh)).
72
Id. at 947 n.43 (citing 54 CONG. REC. 3492 (1917)).
73
Id. at 952 (quoting 55 CONG. REC. 784 (1917)).
66
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Third, and most consequentially, legislators worried that
the censorship regime contained no culpability standard.74 While
the subsection that became § 794(b) required that publishers have
“intent” that “information relating to the public defense” “shall
be communicated to the enemy,” the censorship provision
contained no such language.75 Edgar and Schmidt infer from this
objection that the legislators understood other sections of the
Espionage Act to require malicious intent.76 In fact, even
proponents of the censorship provision said it was necessary
because the rest of the legislation did not criminalize good-faith
publication.77 Senator Thomas J. Walsh argued,
An energetic and enterprising newspaper reporter,
with no purpose at all to aid the enemy, but simply
with the very commendable purpose of extending
the circulation of his paper, collects a whole mass
of this information and publishes it. . . . We ought
to go to the man who incautiously does it, without
any such deliberate purpose, but whose acts really
are as destructive to our interests as the acts of the
man who went about to do it for the very purpose
of having the information communicated to the
enemy.78
The strongest opponent of the measure in the House,
Representative George Graham, also argued anyone “with a
guilty purpose can be caught and dealt with under the preceding
sections of the bill,” while anyone acting with a sense of “duty
by way of criticism ought not to be prosecuted nor punished
under any portion of the bill.”79 Ultimately, Edgar and Schmidt
conclude that the main reason Congress rejected the censorship
provision was concern that it would punish publishers who had
no malicious intent.80

74

See id. at 951.
Id. at 944 (quoting 18 U.S.C. § 794 (b) (1970)).
76
See id. at 948.
77
Admittedly, not all senators had this view. See id. at 954 n.59 (quoting 55 CONG.
REC. 834 (1917)). Some senators also shifted their assessments throughout the
course of the debate. See id. at 956–58. But viewing the record as a whole, Edgar and
Schmidt concluded that Walsh’s assessment likely represented the understanding of
the Senate. See id. at 953–54.
78
Id. at 953 (quoting 55 CONG. REC. 787 (1917)).
79
Id. at 960 (quoting 55 CONG. REC. 1719 (1917)).
80
Id. at 958; see also id. at 960–61.
75
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B. Section 793
In light of the intense, thorough, and principled debate
over § 794, the legislative history of § 793 is remarkably sparse.
Edgar and Schmidt call § 793(d)–(e) “the statutes that pose the
greatest threat to the acquisition and publication of defense
information by reporters and newspapers.”81 In particular, §
793(e) punishes “unauthorized possession” of “information
relating to the national defense” that “the possessor has reason
to believe could be used to the injury of the United States or to
the advantage of any foreign nation,” that the possessor
“willfully communicates,” “causes to be communicated,”
“attempts to communicate,” or “willfully retains.”82 Section
793(d) is almost identical, except that it punishes those with
lawful possession of the national defense information.83
Subsection (c) punishes receipt and attempts to receive
information.84 Edgar and Schmidt conclude, “If these statutes
mean what they seem to say and are constitutional, public speech
in this country since World War II has been rife with
criminality.”85
But Congress paid surprisingly little attention to these
subsections, from the moment they were first drafted as part of
the Defense of Secrets Act of 1911, to when they were
incorporated in the Espionage Act of 1917, to when they were
amended in 1950.86 Damningly, Edgar and Schmidt write, “The
legislative history raises serious doubts as to whether Congress
had even a vague understanding of [§ 793(d)–(e)] by the time the
final votes were cast.”87 Congressional neglect of these provisions
can be attributed in part to the intense debate over other, more
concerning parts of the bill, particularly Wilson’s censorship
regime.88 Considering the statute and legislative debate as a
whole, Edgar and Schmidt conclude that these subsections were
meant to cover only speech by government employees.89
However, they admit that the record is ambiguous.90
81

Id. at 998.
18 U.S.C. § 793(e) (2018).
83
Id. § 793(d).
84
Id. § 793(a)–(c); see also Edgar & Schmidt, supra note 15, at 968, 1058.
85
Edgar & Schmidt, supra note 15, at 1000.
86
See id. at 1002 (analyzing the Defense of Secrets Act of 1911); id. at 1005
(analyzing the Espionage Act of 1917); id. at 1021 (analyzing the 1950 Act).
87
Id. at 1006.
88
See id.
89
See id. at 1003 (analyzing the Defense of Secrets Act of 1911); id. at 1015
(analyzing the Espionage Act of 1917); id. at 1031 (analyzing the 1950 Act).
90
E.g., id. at 1017 (quoting 55 Cong. Rec. 1603 (1917)).
82
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Congress did debate the meaning of “information relating
to the national defense,” with some legislators worrying the
phrase was dangerously broad.91 Senator Cummins, who also
opposed Wilson’s censorship regime, said of the term “national
defense,” “I have heard it applied . . . to agriculture . . . . I have
heard it applied to schools. . . . I do not believe it will be asserted
here that the words ‘national defense’ do extend to these things,
but no one can tell to what they extend.”92 Supporters of the term
countered it would be impossible to define “national defense”
further without compromising sensitive information.93 The term
made it into the final Act, but no consensus on the definition ever
emerged.94
Likewise, while Congress debated the culpability
standard in § 793—“intent or reason to believe that [national
defense information] is to be used to the injury of the United
States or to the advantage of a foreign nation”—the Act provides
no definition of these terms, and legislators never considered
how the standard could apply to the press.95 If anything,
Congress appeared worried about the prosecution of ordinary
citizens for discussing defense issues, and added the culpability
standard in an attempt to protect them.96 Viewing the debate as
a whole, Edgar and Schmidt believed Congress meant the
culpability standard to function as a good-faith defense.97 As
Representative Graham explained, “[T]he Government must
prove affirmatively . . . that the person obtaining [national
defense information] had a guilty purpose, to wit, to injure the
United States.”98 But unfortunately, Edgar and Schmidt note,
that is not the plain meaning of the text.99
When Congress amended the Espionage Act in 1950, it
only exacerbated the uncertainty by breaking this section into the
two subsections, (d) and (e), that are on the books today. Section
793(d) applies to those who have lawful possession of national
defense information; section 793(e) applies to those who have
unauthorized possession. The House Report justified separating
the provisions because “[e]xisting law provide[d] no penalty for
91

See, e.g., id. at 970 n.103 (quoting 46 CONG. REC. 2030 (1911)) (statements of Rep.
Bennet and Rep. Hobson).
92
Id. at 971 n.107 (quoting 54 CONG. REC. 3495 (1917)).
93
Id. (quoting 54 Cong. Rec. 3485 (1917)).
94
See id. at 972.
95
See id. at 986, 991.
96
See id. at 992–94 (quoting 54 CONG. REC. 3487–88 (1917)0 (statement of Sen.
Cummins)).
97
See id. at 996.
98
Id. (quoting 55 CONG. REC. 1717–18).
99
Id. at 990.
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the unauthorized possession of such items unless a demand for
them is made by a person entitled to receive them.”100 But by
focusing only on the prohibition on retention, Congress
inadvertently created a standalone provision that seems to
punish the communication of national defense information by
ordinary citizens.101
This time, one senator sounded the alarm on behalf of the
press. Senator Harley Kilgore wrote to the sponsor of the bill to
warn that the language “might make practically every newspaper
in the United States and all the publishers, editors, and reporters
into criminals without their doing any wrongful act.”102 The
Legislative Reference Service responded that no publishers could
be liable under § 793 “where they were acting in the normal
course of their duties and without wrongful intent”103—an
analysis Edgar and Schmidt call “remarkable and indubitably
wrong.”104 Attorney General William Ramsey Clark also
reassured Senator Kilgore that “nobody other than a spy,
saboteur, or other person who would weaken the internal
security of the Nation need have any fear of prosecution . . . .”105
But what won over Senator Kilgore was the insertion of a
provision that read:
Nothing in this Act shall be construed to
authorize, require, or establish military or civilian
censorship or in any way to limit or infringe upon
freedom of the press or of speech as guaranteed by
the Constitution of the United States and no
regulation shall be promulgated hereunder having
that effect.106
With that addition, the amendments were enacted.
Edgar and Schmidt conclude that while Congress never
intended for § 793 to apply to journalists, legislators did not
understand the legislation they passed, which makes it nearly
impossible to read their actual intent into the statutory

100

Id. at 1024 (quoting H.R. Rep. No. 647, 81st Cong., 1st Sess. (1949)).
See id. at 1022.
102
Id. at 1025 (quoting 95 Cong. Rec. 9747 (1949)).
103
Id. (quoting 95 Cong. Rec. 9748 (1949)).
104
Id. at 1026.
105
Id. (quoting 95 Cong. Rec. 9749 (1949)).
106
Id. at 1027 (quoting Internal Security Act of 1950, 64 Stat. 987 (1950)).
101
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language.107 So Edgar and Schmidt propose a different solution:
Rewrite § 793 of the Espionage Act entirely.108
C. Section 798
Section 798 poses the opposite problem for journalists: It
is too well-drafted. Congress enacted this provision, sometimes
called the Comint Act, contemporaneously with the 1950
amendments to the Espionage Act in response to public
revelations that the United States had broken enemy codes.109
The House Report argued § 798 was necessary because
preexisting law required an intent to injure the United States110—
an argument belied by the fact that the Justice Department had
in fact attempted to prosecute the Chicago Tribune for revealing
national defense information during World War II.111
Regardless, § 798(a) now punishes anyone who “knowingly and
willfully communicates, furnishes, transmits, or otherwise
makes available to an unauthorized person, or publishes” “any
classified information” about the “cryptographic system” or
“communication intelligence activities” of “the United States or
any foreign government[.]”112
Edgar and Schmidt call § 798 “a model of precise
draftsmanship.”113 Unlike § 793, it has a clear culpability
standard (“knowingly”), includes publishing, and more clearly
demarcates what information is restricted.114 However, § 798’s
clarity makes it all the more dangerous to journalists, as it clearly
criminalizes reporting on matters of public concern.115 For
example, some commentators suggested the New York Times was
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to avoid the overbreadth problem).
108
See id. at 1076–87; see also infra note 117.
109
See id. at 1064 n.371; SCHOENFELD, supra note 40, at 55–59. As both statutes are
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See infra Part II, Section D.1.
112
18 U.S.C. § 798(a) (2012) (emphasis added).
113
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liable under § 798 for reporting on NSA wiretapping of
Americans.116
Many have suggested amending the Espionage Act to
resolve lingering ambiguities about how it may apply to
journalists.117 While Senator Ron Wyden and Representative Ro
Khanna recently introduced an Espionage Act reform bill,118
there is still reason to be pessimistic about legislative changes in
this Congress or the next.119 Moreover, the last time Congress
considered amending the Espionage Act, lawmakers drafted a
bill that would have increased—rather than decreased—
publishers’ risk of prosecution.120 For those reasons, this Article
116

See Gabriel Schoenfeld, Has the “New York Times” Violated the Espionage Act?,
COMMENTARY (Mar. 2006), https://www.commentarymagazine.com/articles/hasthe-new-york-times-violated-the-espionage-act/.
117
See Edgar & Schmidt, supra note 15, at 1083–85 (suggesting the Espionage Act be
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to Rely”: Amending the Espionage Act to Protect Whistleblowers, 61 WAYNE L. REV. 149,
165 (2015) (suggesting “amend[ing] the Espionage Act to specifically preclude
prosecution for those who leak information to the media”); Lindsay B. Barnes, The
Changing Face of Espionage: Modern Times Call for Amending the Espionage Act, 46
MCGEORGE L. REV. 511, 537–41 (2014) (suggesting various amendments); Candice
M. Kines, Aiding the Enemy or Promoting Democracy? Defining the Rights of Journalists
and Whistleblowers to Disclose National Security Information, 116 W. VA. L. REV. 735,
779 (2013) (suggesting amending the Espionage Act to require the government prove
imminent harm); Robert D. Epstein, Balancing National Security and Free-Speech Rights:
Why Congress Should Revise the Espionage Act, 15 COMMLAW CONSPECTUS 483, 511–15
(2007) (suggesting that Congress change the knowledge requirement in the
Espionage Act from “reason to believe” to “knew,” and narrow the Act to apply to
any “enemy” of the United States, not just any “foreign nation”); Joe Bant, United
States v. Rosen: Pushing the Free Press onto a Slippery Slope?, 55 KAN. L. REV. 1027
(2007) (suggesting that Congress more precisely define “information relating to the
national security” and “injury of the United States,” among other revisions); Emily
Posner, The War on Speech in the War on Terror: An Examination of the Espionage Act
Applied to Modern First Amendment Doctrine, 25 CARDOZO ARTS & ENT. L.J .717, 745
(2007) (calling for Congress to revise the Espionage Act).
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Press Concerns, JUST SECURITY (March 18, 2020),
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Information Act of 2007, H.R. 2102, 110th Cong. (2007) (passed the House but died
in the Senate).
120
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will turn instead to the lessons we can learn from the Espionage
Act’s litigation history.
II. LITIGATION HISTORY OF THE ESPIONAGE ACT
The litigation history of the Espionage Act is a story of
mission creep. Through enforcement, §§ 793 and 798 have
become something akin to what Congress feared § 794 would be:
a classification system demarking what can and cannot be
discussed, used to prosecute Americans with no intent to harm
the United States. While no publisher has yet been convicted
under these provisions, much of the legal scholarship understates
how close we’ve come. Simply, if the legislative history suggests
the Act should not be used against journalists, the litigation
history lays the groundwork to do so anyway.
A. Espionage Act Prosecutions of War Protesters
In a way, the Espionage Act is the mother of the modern
civil liberties movement and First Amendment jurisprudence
itself. The American Civil Liberties Union was founded in direct
response to the Espionage Act, and one of its first endeavors was
defending dissidents prosecuted under the law.121 Though those
defendants were charged under a different section of the
Espionage Act than the sections most likely to be applied to
journalists today, their cases built the early foundation of modern
First Amendment doctrine that could protect journalists from
liability now.
In a series of cases heard in the winter of 1919, the
Supreme Court repeatedly upheld an Espionage Act provision—
still on the books—that punishes those who attempt to cause
“insubordination, disloyalty, mutiny, or refusal of duty” during
a time of war.122 Justice Oliver Wendell Holmes Jr., writing for
the majority, upheld the indictments of a Socialist who
distributed leaflets about resisting the draft,123 a newspaper
publisher who criticized U.S. involvement in World War I,124
and Eugene V. Debs for giving a speech advocating socialism.125
The test, as Holmes articulated it, was whether the proscribed
121

See Sylvia A. Law, Crystal Eastman: Organizer for Women’s Rights, Peace, and Civil
Liberties in the 1910s, 28 VAL. U.L. REV. 1305, 1324 (1994) (calling the founding of the
ACLU a “direct consequence[] of the war and the Espionage Act”).
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See 18 U.S.C. § 2388 (2012).
123
See Schenck v. United States, 249 U.S. 47, 52 (1919) (Holmes, J.).
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See Frohwerk v. United States, 249 U.S. 204, 209 (1919) (Holmes, J.).
125
See Debs v. United States, 249 U.S. 211, 216 (1919) (Holmes, J.).
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speech created a “clear and present danger.”126 Again and again,
he found that it did. But later that same year, something
remarkable happened: Holmes changed his mind.127
In Abrams v. United States, the majority upheld the
espionage convictions of Russian immigrants for conspiring to
publish anti-American pamphlets.128 In a stirring dissent, Holmes
instead articulated the principles that came to form the basis of
First Amendment jurisprudence for the century to come: “that
the ultimate good desired is better reached by free trade in
ideas—that the best test of truth is the power of the thought to
get itself accepted in the competition of the market[.]”129 Holmes
did not directly repudiate his majority opinions.130 But, he said,
“It is only the present danger of immediate evil or an intent to
bring it about that warrants Congress in setting a limit to the
expression of opinion where private rights are not concerned.
Congress certainly cannot forbid all effort to change the mind of
the country.”131
Holmes went on to join the dissent in decisions upholding
the Espionage Act indictments of German language newspaper
publishers and antiwar pamphleteers.132 In his dissent in Gitlow
v. New York, he even defended the First Amendment rights of an
anarchist who advocated overthrow of the government, arguing,
“Every idea is an incitement. It offers itself for belief and if
believed it is acted on unless some other belief outweighs it or
some failure of energy stifles the movement at its birth.”133 This
was only six years after he compared know-your-rights
pamphlets to “falsely shouting fire in a theatre.”134
The rest of the Court took longer but eventually followed
Holmes’s change of heart. In 1969, the Court overturned the
conviction of a Ku Klux Klan leader who organized a rally
calling for “revengeance [sic]” on behalf of the “white, Caucasian
race.”135 The Court said the State could only censor speech that
was likely to incite “imminent lawless action”—a standard the
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defendant’s speech had not yet met.136 Today, this high threshold
for censorship remains the bedrock of First Amendment
jurisprudence.
B. Espionage Act Prosecutions of Leakers
Meanwhile, the Espionage Act has remained “good law.”
But despite Attorney General Clark’s assurances, the Justice
Department has brought Espionage Act charges against people
who were not spies, saboteurs, or others bent on weakening the
internal security of the Nation.137 Namely, the Justice
Department has gone after “leakers,” or government employees
who disclose national security information to the press.
1. Prosecution of Daniel Ellsberg
The modern history of the Espionage Act begins with the
Pentagon Papers. Starting in 1969, a Defense Department
analyst named Daniel Ellsberg painstakingly photocopied a 47volume top secret study of U.S. decision-making in Vietnam
called the Pentagon Papers, then leaked the files to the New York
Times, Washington Post, and over a dozen other newspapers.138
When the Times published stories based on the documents, the
Nixon administration sought an injunction restraining further
publication but was denied in the landmark case, New York Times
Co. v. United States.139 But while the Justice Department was
going after the journalists, it also went after their source.
After evading the FBI for two weeks, Ellsberg was
indicted for violation of Espionage Act § 793(e).140 Ellsberg’s
prosecution was the first leak prosecution of any kind in
American history.141 His lawyer, Leonard Boudin, believed
Ellsberg had not broken any law, including and especially the
Espionage Act.142 But the government’s legal theory in this case
was never put to the test. During Ellsberg’s trial, Watergate
prosecutor Earl Silbert informed the judge that White House
“plumbers” Gordon Liddy and Howard Hunt had burglarized
136
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Ellsberg’s psychiatrist’s office looking for dirt on Ellsberg.143 On
May 11, 1973, Ellsberg’s lawyers moved for dismissal with
prejudice based on “the totality of governmental misconduct . . .
.”144 In a searing statement from the bench, Judge William
Matthew Byrne Jr. granted the motion for dismissal, and
Ellsberg escaped prosecution.145
Nevertheless, this botched trial had lasting implications
for the future of the Espionage Act, in that it opened the door to
prosecution of good-faith leakers. What’s more, before the
charges were dismissed, Judge Byrne refused to let Ellsberg make
a good-faith defense—or even explain to the jury his motivation
for copying the Pentagon Papers in the first place.146
2. Prosecution of Samuel Moring Morison
The Reagan administration brought the next leak
prosecution, which created most of the substantive case law we
have on the Espionage Act. Samuel Moring Morison was an
analyst at the Naval Intelligence Support Center who, with the
Navy’s permission, also freelanced for an English publication
called Jane’s Defence Weekly.147 In 1984, Morison was arrested for
sending his editor photos of a Soviet aircraft carrier stamped
“Secret,” which were then published in Jane’s Defence Weekly and
the Washington Post. 148 While Morison denied being the source
of the photographs, he was not particularly skilled in clandestine
operations—his fingerprint was found on one of the
photographs, his work typewriter ribbon revealed incriminating
correspondence with Jane’s, and he bragged on a tapped phone
line that the government would never catch him.149 A jury
ultimately convicted him of violating § 793(d) and (e).150 With
over thirty media outlets and nonprofits as amicus, he appealed
his conviction to the Fourth Circuit.
Morison made three main arguments challenging the
Espionage Act. First, he argued that Congress did not intend for
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§ 793(d) and (e) to reach his conduct.151 The court disagreed,152
and in so doing, explicitly rejected Edgar and Schmidt’s reading
of the legislative history.153 Moreover, while the court
acknowledged that Morison’s conviction was the first of its kind,
it said that “the rarity of prosecution under the statutes does not
indicate that the statutes were not to be enforced as written.”154
Edgar and Schmidt viewed this development in case law as a
repudiation of congressional intent, writing, “[F]or government
employees at least, the Morison court creates a general crime of
willful revelation of classified information, which Congress has
consistently refused to enact when asked to do so by the
Executive.”155
Second, Morison argued that application of the
Espionage Act to his case violated his First Amendment rights.156
The Fourth Circuit likewise rejected this argument out of hand.
The court pointed to a series of related cases to find that a
government employee charged with leaking government secrets
to the press “is not entitled to invoke the First Amendment as a
shield to immunize his act of thievery.”157 The court’s conclusion
was absolute: “Actually we do not perceive any First
Amendment rights to be implicated here.”158
Third, the Fourth Circuit rejected Morison’s contentions
that the Espionage Act is unconstitutionally vague and
overbroad. The court found the provisions were not
unconstitutionally vague as applied to Morison, “an experienced
intelligence officer” who “had been instructed on all the
regulations concerning the security of secret national defense
materials.”159 Furthermore, the Fourth Circuit found the
Espionage Act statutes are “expressions of an important and vital
governmental interest and have a direct relation to the interests
151
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involved,” which meant they could not be voided for
overbreadth.160
In concurrences, Judges J. Harvie Wilkinson III and
James Dickson Phillips Jr. were far more sympathetic to the First
Amendment concerns.161 Phillips in particular called the First
Amendment issues “real and substantial,” and believed they
could only be addressed by refusing to treat classification as
dispositive of whether information was damaging to the United
States, “to avoid converting the Espionage Act into [a]
Government Secrets Act.”162 Like many before and since,
Phillips ultimately concluded that Congress should rewrite the
Espionage Act altogether.163
Although Morison lost his appeal, President Bill Clinton
pardoned him in 2001.164 Senator Daniel Patrick Moynihan had
previously written a letter on Morison’s behalf, calling the
prosecution “capricious at best.”165 He wrote, “What is
remarkable is not the crime, but that [Morison] is the only one
convicted of an activity which has become a routine aspect of
government life: leaking information to the press in order to
bring pressure to bear on a policy question.”166 Moynihan added
a word of warning: “If ever there were to be widespread action
taken, it would significantly hamper the ability of the press to
function.”167
3. Obama’s Prosecutions
Soon after President Obama took office, it became
apparent that his administration was going to take a far more
aggressive approach to leak prosecutions than any previous
administration.168 The reason for this spike in prosecutions
remains disputed. Some say the Obama administration inherited
160
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a backlog of cases from Bush.169 Others suggest that
technological advances have made it easier to track leakers’
communications.170 Still others blame more malign motives on
the part of the executive branch.171 But regardless of the reason,
the effect is clear: The Espionage Act has become a tool to be
used against government officials who leak to the press.
Less than a year into the Obama presidency, the Justice
Department charged FBI linguist Shamai Leibowitz under
Section 798 for leaking classified information.172 What exactly he
leaked remains unclear.173 Even the judge at Leibowitz’s
sentencing said, “I don’t know what was divulged other than
some documents, and how it compromised things, I have no
idea.”174 Whatever the accusation, Leibowitz pleaded guilty and
served twenty months in prison.175
Next, the Justice Department charged NSA employee
Thomas Drake under § 793(e) for leaking information to the
Baltimore Sun about mismanagement at the agency.176 Drake
169
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faced up to thirty-five years in prison.177 Drake said about his
case, “I did not tell secrets. I am facing prison for having raised
an alarm, period. I went to a reporter with a few key things:
fraud, waste, and abuse, and the fact that there were legal
alternatives to the Bush Administration’s ‘dark side.’”178 In a
motion to dismiss, Drake argued § 793(e) was unconstitutionally
vague and overbroad.179 However, the District Court of
Maryland found those arguments failed under Morison.180
Ultimately, the government dropped the espionage charges and
let Drake plead guilty to a misdemeanor—reportedly because
Drake planned to show that the information he leaked was
wrongfully classified.181
Third, the Justice Department charged State Department
contractor Stephen Kim with violating § 793(d) for telling Fox
News reporter James Rosen that North Korea intended to
conduct another nuclear test.182 It was later revealed that the
Justice Department had named the reporter an unindicted coconspirator in a search warrant related to the case,183 a revelation
that predictably caused an outrage among the Washington press
corps.184 Former Attorney General Eric Holder has since said the
177
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incident was the one decision he wished he could do over
again.185 The reporter was never charged, but the prosecution
against his source proceeded. Like Drake’s challenge to § 793(e),
Kim challenged § 793(d) as unconstitutionally vague and
overbroad.186 The District of D.C. rejected these arguments.187
Kim eventually pleaded guilty and was sentenced to thirteen
months in prison.188
Fourth, the Justice Department charged former CIA
employee Jeffrey Sterling with violating § 793(d)–(e) by revealing
information to New York Times reporter James Risen about a
secret operation to disrupt Iran’s nuclear programs.189 To make
its case, the government tried to force Risen to testify about his
conversations with Sterling.190 Risen fought the subpoena,
claiming a reporters’ privilege,191 but the Fourth Circuit found no
such privilege existed.192 The Justice Department ultimately
chose not to call Risen to testify,193 and a jury convicted Sterling
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Matt Wilstein, Holder Admits He Regrets Labeling Fox’s Rosen a ‘Co-Conspirator’,
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See Ann E. Marimow, Ex-State Department Adviser Stephen J. Kim Sentenced to 13
Months in Leak Case, WASH. POST (Apr. 2, 2014),
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See Indictment, United States v. Sterling, Docket No. 1:10-cr-00485 (E.D. Va.
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Reporter, N.Y. TIMES (Jan. 26, 2015),
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See Government’s Motion in Limine to Admit the Testimony of James Risen at 5,
United States v. Sterling, No. 1:10-cr-00485 (E.D. Va. May 23, 2011). Sterling
argued that he was not Risen’s source on the story, and that he had only talked to
Risen about his employment discrimination lawsuit against the CIA. See Apuzzo,
supra note 189; see also Sterling v. Tenet, 416 F.3d 338, 348 (4th Cir. 2005) (affirming
dismissal of Sterling’s discrimination claim); James Risen, Fired by C.I.A., He Says
Agency Practiced Bias, N.Y. TIMES (Mar. 2, 2002),
https://www.nytimes.com/2002/03/02/us/fired-by-cia-he-says-agency-practicedbias.html.
191
See Brief in Support of Risen Motion to Quash at 19–32, United States v. Sterling,
Docket No. 1:10-cr-00485 (E.D. Va. June 21, 2011). This redacted public filing also
references two other subpoenas Risen received. Id. at 1.
192
See U.S. v. Sterling, 724 F.3d 482, 492 (4th Cir. 2013), cert. denied, 134 S. Ct. 2696
(2014).
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See Matt Apuzzo, Times Reporter Will Not Be Called to Testify in Leak Case, N.Y.
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anyway based on the circumstantial evidence.194 Sterling served
more than two years of his 42-month sentence.195
The fifth prosecution was the Army’s court martial case
against intelligence analyst Pfc. Chelsea Manning for leaking
files to WikiLeaks.196 Manning was the source of the video
depicting a 2007 Baghdad airstrike that killed Reuters
reporters,197 the Iraq and Afghanistan “war logs” and
“Guantanamo files” also published by the New York Times,198
over 250,000 classified U.S. diplomatic cables,199 and other
classified documents.200 Among other counts, Manning was
charged with violating § 793(e) of the Espionage Act.201 In 2013,
she pleaded guilty to ten of the twenty-two charges, telling the
court, “I believed that if the general public, especially the
American public, had access to the information . . . this could
spark a domestic debate on the role of the military and our
foreign policy in general.”202 The military prosecuted Manning
for the remaining charges. While she was acquitted of the most
serious charge—“aiding the enemy”—she was convicted of six
counts of espionage.203 She was sentenced to thirty-five years in
prison, but her sentence was commuted.204
194

See Verdict Form, United States v. Sterling, Docket No. 1:10-cr-00485 (E.D. Va.
Jan. 26, 2015); see also United States v. Sterling, 860 F.3d 233, 241 (4th Cir. 2017).
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See Peter Maass, Jeffrey Sterling, Convicted of Leaking About Botched CIA Program, Has
Been Released From Prison, INTERCEPT (Jan. 19, 2018, 3:07 PM),
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See Charlie Savage, Soldier Faces 22 New WikiLeaks Charges, N.Y. TIMES (Mar. 2,
2011), https://www.nytimes.com/2011/03/03/us/03manning.html.
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Collateral Murder, WIKILEAKS (Apr. 5, 2010, 10:44 EST),
https://collateralmurder.WikiLeaks.org/.
198
The War Logs, N.Y. TIMES (last accessed Nov. 19, 2018),
https://archive.nytimes.com/www.nytimes.com/interactive/world/war-logs.html;
The Guantánamo Files, N.Y. TIMES (last accessed Nov. 19, 2018),
https://archive.nytimes.com/www.nytimes.com/guantanamofiles/?module=inline; see also Charlie Savage, Soldier Admits Providing Files to
WikiLeaks, N.Y. TIMES (Feb. 28, 2013),
https://www.nytimes.com/2013/03/01/us/bradley-manning-admits-giving-troveof-military-data-to-WikiLeaks.html.
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Public Library of US Diplomacy, WIKILEAKS,
https://WikiLeaks.org/plusd/?qproject[]=cg&q=#result (last updated Nov. 28,
2016).
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See Kim Zetter and Kevin Poulsen, U.S. Intelligence Analyst Arrested in WikiLeaks
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https://www.wired.com/2010/06/leak/.
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See Charge Sheet, DD Form 458 (July 5, 2010),
https://fas.org/irp/news/2010/07/manning070510.pdf.
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Bradley Manning Pleads Guilty to Some WikiLeaks Charges, BBC (Feb. 28, 2013),
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Encouraged by the Obama administration’s interest in
prosecuting leakers, the CIA asked the Justice Department to reopen an old case.205 In 2007, former CIA interrogator John
Kiriakou had spoken to ABC News about the waterboarding of
Abu Zubaydah.206 Kiriakou told ABC that while he had
previously thought waterboarding was necessary, he had
changed his mind.207 He added, “As a country we have to decide
if this is something that we wanna do as a matter of policy. I’m
not saying now that we should. But at the very least we should
be talking about it. It shouldn’t be secret.”208 The CIA disagreed.
Five years later, Kiriakou was charged with violating § 793(d) of
the Espionage Act for disclosing classified information,
including the name of a covert officer, to two reporters.209 He
pleaded guilty to one charge of violating the Intelligence
Identities Protection Act and served twenty-three months in
prison.210
After this series of prosecutions, the next leaker
understood the risks. In 2013, former NSA contractor Edward
Snowden leaked some 10,000 documents detailing government
surveillance to the Guardian, the Washington Post, ProPublica,
and other news outlets.211 His disclosures showed that the NSA
https://www.nytimes.com/2017/01/17/us/politics/obama-commutes-bulk-ofchelsea-mannings-sentence.html.
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See John Kiriakou, I Went to Prison for Disclosing the CIA’s Torture. Gina Haspel
Helped Cover It Up, WASH. POST (Mar. 16, 2018),
https://www.washingtonpost.com/outlook/i-went-to-prison-for-disclosing-the-ciastorture-gina-haspel-helped-cover-it-up/2018/03/15/9507884e-27f8-11e8-874bd517e912f125_story.html.
206
See Interview with John Kiriakou, CIA–Abu Zubaydah, ABC News (Dec. 10,
2007),
https://abcnews.go.com/images/Blotter/brianross_kiriakou_transcript1_blotter071
210.pdf; Joby Warrick & Dan Eggen, Waterboarding Recounted, WASH. POST (Dec.
11, 2007), http://www.washingtonpost.com/wpdyn/content/article/2007/12/10/AR2007121002091.html. In fact, Kiriakou had
vastly understated the extent—and overstated the effectiveness—of the CIA’s
waterboarding techniques. See also Brian Stelter, How ’07 ABC Interview Tilted a
Torture Debate, N.Y. TIMES (Apr. 27, 2009),
https://www.nytimes.com/2009/04/28/business/media/28abc.html.
207
Interview with John Kiriakou, supra note 206, at 28–29.
208
Id. at 31.
209
See Complaint, United States v. Kiriakou, Docket No. 1:12MJ33 (E.D. Va. Jan.
23, 2012), https://www.justice.gov/archive/opa/documents/kiriakoucomplaint.pdf; see also Charlie Savage, Ex-C.I.A. Officer Charged in Information Leak,
N.Y. TIMES (Jan. 23, 2012), https://www.nytimes.com/2012/01/24/us/ex-ciaofficer-john-kiriakou-accused-in-leak.html.
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(Jan. 25, 2013), https://www.nytimes.com/2013/01/26/us/ex-officer-for-cia-issentenced-in-leak-case.html; Kiriakou, supra note 205.
211
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PM), http://www.spiegel.de/international/world/journalist-says-explosive-reportscoming-from-snowden-data-a-912034.html.
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was collecting American phone records in bulk,212 collecting
communications from internet companies,213 and had tried to
undermine encryption standards adopted by software
developers,214 among other revelations. For these disclosures,
Snowden was charged under both §§ 793 and 798 of the
Espionage Act.215 By the time of his indictment, he had already
fled the country.216 But his revelations eventually led to
legislative changes and increased transparency in the Foreign
Intelligence Surveillance Court.217 Holder—the head of the
Justice Department at the time of Snowden’s indictment—later
said, “We can certainly argue about the way in which Snowden
did what he did, but I think that he actually performed a public
service by raising the debate that we engaged in and by the
changes that we made.”218 As of this writing, Snowden is still
living in Russia to avoid prosecution in the United States.219
Despite all the journalism Snowden’s disclosures
generated, it was the Obama administration’s eighth and final
prosecution that underscored the risks that the Espionage Act
creates for reporters. As part of an investigation into the source
of a story about a bomb threat,220 the Justice Department seized
two months of phone records from more than 20 phone lines

212

See Greenwald, supra note 5.
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Security, PROPUBLICA (Sept. 5, 2013, 3:08 PM EDT),
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2013, 10:33 AM) http://pressthink.org/2013/07/the-snowden-effect-definition-andexamples/ (cataloguing the public policy consequences of Snowden’s disclosures).
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See Matthew Jaffe, Eric Holder Says Edward Snowden Performed a ‘Public Service’,
CNN, https://www.cnn.com/2016/05/30/politics/axe-files-axelrod-ericholder/index.html (last updated May 31, 2016, 5:41 PM ET).
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belonging to journalists at the Associated Press.221 This outraged
press freedom groups but also led the Justice Department to
identify Donald Sachtleben as the AP’s source.222 Sachtleben
pleaded guilty to leaking classified information in violation of §
793(d)-(e) and is currently incarcerated.223
4. Trump’s Prosecutions
While the Obama administration brought eight cases in
as many years, the Trump administration has picked up the pace.
In March 2017, FBI agent Terry Albury was charged with
espionage for leaking information to the Intercept about what he
saw as discriminatory abuses of power in an FBI
counterterrorism field office.224 He pleaded guilty, and at his
sentencing, he said, through tears, “I truly wanted to make a
difference and never intended to put anyone in danger.”225 He
was sentenced to four years in prison.226
Later, intelligence contractor Reality Winner was
charged under § 793(e) for leaking to the Intercept.227 Specifically,
she was charged with disclosing a top-secret government report
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See Charlie Savage & Leslie Kaufman, Phone Records of Journalists Seized by U.S.,
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223
See Savage, supra note 222. Sachtleben simultaneously pleaded guilty to child
pornography charges. See Press Release, Former Federal Contractor Petitions to
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Distributing Child Pornography, U.S. Department of Justice (Sept. 23, 2013),
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on Russian hacking.228 She also pleaded guilty and was sentenced
to five years and three months in prison.229
In June 2018, Joshua Adam Schulte was charged with
violating subsections 793(b), (d), and (e) for allegedly leaking a
trove of documents detailing CIA hacking tools to WikiLeaks.230
He was held without bail while his case was pending.231 In
March 2020, jurors deadlocked over the Espionage Act charges,
but the government may still retry the case.232
In May 2019, Daniel Everette Hale became the third
Intercept source charged with espionage, for leaking documents
about a classified drone program.233 With twenty-seven ongoing
leak investigations as of November 2017, there are likely more
prosecutions to come.234
C. The Espionage Act Prosecution of Private Citizens
The press might find comfort in the argument that a
different legal theory should apply to these leakers. As Judge
Colleen Kollar-Kotelly has said, government employees have a
duty to safeguard state secrets pursuant to their employment and
cannot “use the First Amendment to cloak [their] breach of that
228
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https://www.nytimes.com/2018/08/23/us/reality-winner-nsa-sentence.html.
230
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as Vault 7, N.Y. TIMES (June 18, 2018),
https://www.nytimes.com/2018/06/18/us/politics/charges-cia-breach-vault7.html. Schulte has also been indicted on child pornography charges. Press Release,
Joshua Adam Schulte Charged with the Unauthorized Disclosure of Classified
Information and Other Offenses Relating to the Theft of Classified Material from the
Central Intelligence Agency, U.S. Department of Justice (June 18, 2018),
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duty.”235 But United States v. Rosen sent a chill through the media
bar because it involved the prosecution of private citizens who
had no such obligation.236
For years, the FBI surveilled lobbyists for the American
Israel Public Affairs Committee (AIPAC), including Steven
Rosen and Keith Weissman, on the erroneous suspicion that
AIPAC had an espionage relationship with Israel.237 In February
2003, the FBI observed Rosen and Weissman meeting with
Lawrence Franklin, a Defense Department employee who
disclosed classified information about Iran.238 Rosen and
Weissman shared the information they obtained from him with
Israeli embassy officials, a fellow at a think tank, and a
journalist.239
In June 2004, the FBI raided Franklin’s house and found
illegally retained classified documents, then convinced Franklin
to cooperate in an investigation of Rosen and Weissman.240
Wearing a wire, Franklin went to Weissman with a fake
“classified” document reportedly alleging a lethal threat to Israeli
operatives in Kurdistan.241 Concerned about Israelis in danger,
Weissman and Rosen passed the fake information to an Israeli
diplomat.242 They were charged with a conspiracy to violate §
793(e) and aid and abet Franklin in violating § 793(d).243
It was, in the words of presiding judge T.S. Ellis, III, “a
very odd case.”244 It was especially troubling to media lawyers,
since Rosen and Weissman had done little more than what
members of the Washington press corps do every day—meet
235

United States v. Kim, 808 F. Supp. 2d 44, 57 (D.D.C. 2011).
See United States v. Rosen, 445 F. Supp. 2d 602 (E.D. Va. 2006); see generally Peter
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FBI at the time. See generally Shapiro, supra note 236; Bant, supra note 117.
238
Rosen, 445 F. Supp. 2d at 608–09.
239
See id. at 609.
240
See SCHOENFELD, supra note 40, at 242–43.
241
See id.; see also Nathan Guttman, Once Labeled An AIPAC Spy, Larry Franklin Tells
His Story, FORWARD (July 1, 2009), https://forward.com/news/108778/oncelabeled-an-aipac-spy-larry-franklin-tells-his/.
242
See id.
243
See Rosen, 445 F. Supp. 2d at 610; see also Superseding Indictment, United States v.
Lawrence Anthony Franklin, Steven J. Rosen, Keith Weissman, 1:05 Cr 225 (E.D. Va.
Aug. 4, 2005), https://fas.org/irp/ops/ci/franklin0805.pdf. Franklin pleaded guilty
to the charges against him. See Sentencing Hearing at 5–6, United States v. Lawrence
Anthony Franklin, 1:05 Cr 225 (E.D. Va. Jan. 20, 2006),
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with sources, share information and news tips, and review
government documents. Lest the naysayers be written off as
overly paranoid, the Washington Post reported, “A lawyer
familiar with the AIPAC case said administration officials ‘want
this case as a precedent so they can have it in their arsenal’ and
added: ‘This as a weapon that can be turned against the
media.’”245
Rosen and Weissman challenged the constitutionality of
the Espionage Act on several grounds. But Judge Ellis found that
the statute’s intent requirement cured any constitutional
deficiency.246 The Espionage Act prohibits “willfully”
communicating national defense information, which Judge Ellis
interpreted to mean the defendants had to know “the
information was closely held by the United States . . . [the]
disclosure of this information might potentially harm the United
States,” and “the persons to whom the defendants
communicated the information were not entitled under the
classification regulations to receive the information.”247
Additionally, Judge Ellis interpreted “willfully” to require “a bad
purpose either to disobey or to disregard the law.”248 The court
noted that this intent standard would protect those “truly
unaware that the information they are alleged to have received
and disclosed was classified” or “truly ignorant of the
classification scheme.”249
Furthermore, the court found that the statute created an
additional hurdle to prosecuting “disclosures of information” as
opposed to disclosures of “classified documents.”250 Judge Ellis
found for “intangible information,” the statute requires
defendants have “reason to believe [the information] could be
used to the injury of the United States or to the advantage of any
foreign nation”—which Judge Ellis interpreted to mean “bad
faith purpose to either harm the United States or to aid a foreign
government.”251
While acknowledging that Rosen and Weissmann’s
conduct was “at the core of the First Amendment’s guarantees,”
the court found that the government has an overriding interest in
245

Walter Pincus, Senator May Seek Tougher Law on Leaks, WASH. POST (Feb. 17,
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national security.252 However, the court found that meant the
government has the added burden of proving “national security
is genuinely at risk.”253 As Professor Mary-Rose Papandrea
summarizes, “[T]he disclosure of the information must be
objectively harmful to the United States, and the defendant must
be subjectively intending to cause that harm” (emphasis added).254
So long as those limitations are met, Judge Ellis found that
prosecution under the Espionage Act does not violate a
defendant’s First Amendment rights.255 The defendants’
overbreadth challenge failed for the same reason.256
After almost four years, the government gave up its multimillion dollar prosecution against Rosen and Weissmann,
deciding Judge Ellis had articulated a standard that would be too
difficult to meet at trial.257 But the Justice Department would
have had a particular challenge proving that national security
was “genuinely at risk” in Rosen—because key “classified”
information at issue was fake.258 In a later essay, Judge Ellis
addressed whether a journalist could be convicted of espionage
for legitimate newsgathering under the standard he articulated in
Rosen. He concluded, without lament, “the answer to this
question is clearly, yes.”259
D. Attempted Espionage Act Prosecutions of Publishers
Contrary to popular belief, espionage prosecutions of
journalists are far from unprecedented. There have been at least
four documented attempted prosecutions of publishers, one of
which is ongoing as of this writing.260 Although information
about grand jury proceedings is necessarily limited, it is clear the
Justice Department officially believes the Espionage Act applies
to newsgathering on issues of public concern.
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1. Attempted Prosecution of the Chicago Tribune
In 1942, Stanley Johnston was embedded with U.S.
forces in the Pacific as a war correspondent for the Chicago
Tribune.261 During his assignment, Johnston befriended a naval
officer who allowed him to read secret dispatches.262 On June 7,
1942, the Tribune published a short article written by Johnston
reporting that the Navy had defeated the Japanese in the decisive
Battle of Midway in part thanks to “advance information” about
Japanese plans.263 Although the article never explicitly said so, a
reader could have inferred that the Navy had broken the
Japanese codes.264 Military officials were incensed.265 It didn’t
help that the owner-publisher of the Tribune, Colonel Robert R.
McCormick, was a vocal critic of the Roosevelt administration
and had previously published a confidential report on U.S. war
plans in Europe.266
After the Navy conducted its own inquiry, U.S. Attorney
General Francis Biddle ordered a federal grand jury investigation
of the Tribune and Johnston on espionage charges.267 McCormick
publicly blasted the investigation as a crackdown on free speech,
“the latest step in the administration’s ‘Get the Tribune
Offensive.’”268 The grand jury began on August 14, 1942 to indict
the Tribune.269 Prosecutors ran into two main problems. First,
jurors were alarmed by evidence that a naval officer was
negligent in “letting a copy of a secret dispatch lie around,” but
prosecutors did not want to call the officer himself to testify. 270
Second, the Justice Department opted not to present evidence
Johnston had seen secret navy dispatches.271 The Navy had
261
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Politics, BOS. HERALD-AMERICAN, Aug. 10, 1942, at 1).
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become afraid that the investigation would tip off the Japanese,
if the Tribune story had not already.272 (In fact, as the Navy later
realized, Japan never did change its code in response to the
Tribune’s reporting.273) On the government’s meager evidence,
the grand jury dropped the investigation.274
Debate continues today about whether a prosecution
against the Tribune could have been successful.275 Regardless, the
episode suggests the Justice Department considers such a
prosecution permissible, and perhaps even desirable. As
Assistant Solicitor General Oscar S. Cox wrote in a now-public
1942 Office of Legal Counsel memo, “The reporter’s conduct in
taking and copying a dispatch of immense importance—as this
one seems obviously to have been—is characterized by real
turpitude and disregard of his obligations as a citizen. . . . He
thoroughly deserves punishment.”276
2. Attempted Prosecution of Amerasia
Unsurprisingly, the Espionage Act also became a tool of
the Red Scare. Amerasia was a small, Communist-leaning
magazine published in the 1940s by a man named Philip Jaffe.277
In February 1945, the Office of Strategic Services, a predecessor
to the CIA, realized an Amerasia article quoted directly from one
of its secret reports.278 Government agents raided Amerasia’s
offices and found some 300 “Top Secret” and “Secret”
government documents.279 The FBI arrested Jaffe and five of his
staffers on espionage charges.280 But the D.C. grand jury declined
272
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Francis Biddle, U.S. Attorney General (Sept. 2, 1942) (on file with Naval Historical
Center)).
273
See SCHOENFELD, supra note 40, at 137–40.
274
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to indict the first two staffers, and after a thorough look at the
evidence, the prosecutors dropped the espionage charges against
the rest in favor of the lesser offense of theft of government
property.281 Jaffe’s lawyer struck a deal with the prosecution that
Jaffe would plead guilty to theft and pay a $2,500 fine to repent
for his “excess of journalistic zeal.”282 Another staffer paid a $500
fine; the remaining defendant was let go without charges.283
However, that was only the beginning of the Amerasia
Affair. Jaffe’s guilty plea spawned three more investigations: a
House Judiciary subcommittee investigation, a second grand
jury investigation in New York, and a Senate Foreign Relations
subcommittee investigation described by the New York Times as
an “offshoot” of Senator Joseph McCarthy’s investigation into
communism in the State Department.284 In sum, Senator
McCarthy and his supporters questioned why none of the
defendants were charged with espionage, arguing that their light
punishment was evidence the Justice Department had been too
“soft” on Amerasia—perhaps due to communist influence within
the government itself.285 The House Judiciary subcommittee
investigation concluded there was “no evidence” the Amerasia
staffers’ actions satisfied the elements of the Espionage Act.286
The second grand jury further absolved the Justice Department
in its handling of the matter.287 But these reports did not assuage
anti-Communists in the Senate, who carried on one last six-week
investigation into the Amerasia Affair.288
Ultimately, Jaffe avoided prison, but his magazine
folded. Worse, his congressional foes amended the Espionage
Act to allow more airtight prosecutions of his successors.289
3. Attempted Prosecution of the New York Times
The Nixon Administration never did successfully
prosecute the journalists who published the Pentagon Papers—
281
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although it did try. Crucially, in the Pentagon Papers litigation,
the Supreme Court appeared to give the government the goahead for future prosecutions. In a 235-word per curiam opinion,
the majority could only agree that an injunction on publishing
the Pentagon Papers was unconstitutional.290 Each of the nine
justices wrote his own opinion explaining his legal reasoning. Of
the six justices who opposed the injunction, three—Justices
Potter Stewart, Byron White, and Thurgood Marshall—clearly
suggested that the journalists could still be prosecuted for
espionage after publication.291 A fourth, Justice William
Douglas, argued § 793(e) should not apply to journalists based
on its statutory language and legislative history; however, he
distinguished § 793 from § 798, which does apply to whoever
“publishes” proscribed information.292 Justice William J.
Brennan, Jr.’s concurrence did not address post-publication
punishment at all.293 Certainly the dissents can be read to support
prosecution under the Espionage Act, in addition to prior
restraint.294 Only Justice Hugo Black’s concurrence can be read,
broadly, to reject such a prosecution on its face.295
Following the Supreme Court’s decision, the Nixon
Justice Department convened a grand jury to attempt to indict
the Times and its reporter Neil Sheehan on espionage charges.296
When the Manhattan U.S. Attorney’s Office refused to
prosecute, Boston assumed the mantle.297 For over fifteen
months, the proceedings transfixed Cambridge, as prosecutors
tried to force prominent anti-war activists, journalists, and
290
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academics to testify, including Noam Chomsky, Howard Zinn,
Times reporter David Halberstam, and Sheehan’s wife, New
Yorker reporter Susan Sheehan.298 Many fought the subpoenas on
First Amendment grounds.299 When aides to Senator Mike
Gravel were called to testify, they moved to quash the subpoenas
and took the fight all the way to the Supreme Court.300 Harvard
professor Samuel Popkin was ultimately jailed for contempt for
refusing to answer questions.301
But one week after jailing Popkin, the prosecution
abruptly disbanded the grand jury. Both the Times and the Boston
Globe called the dismissal a “surprise”—the U.S. Attorney’s
office had previously announced the investigation would
continue into 1973.302 The Times reported that the decision came
from Washington, in part due to pressure from the Harvard
administration to secure Popkin’s release.303 While U.S.
Attorney James M. Gabriel told the Globe that he could empanel
another grand jury after Ellsberg’s trial, his plans never came to
fruition.304 Former Times general counsel James Goodale—once
so sure an indictment was forthcoming, he had the press release
ready to go—now says with the benefit of hindsight, “The
government was eventually forced to dissolve the grand jury
once it became clear it would be impossible to indict.”305 Maybe
so, but the Supreme Court suggested otherwise—so the Nixon
administration spent sixteen months trying.
4. Prosecution of WikiLeaks
WikiLeaks has made the Espionage Act’s applicability to
journalists a particularly urgent open question. WikiLeaks
founder Julian Assange started the site in 2006 as a
collaboratively-edited Wikipedia for leaked documents but
298
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rebranded it as an “open government group” staffed by
“investigative journalists” in 2010.306 After WikiLeaks’s
makeover, it published the Baghdad airstrike video, the Afghan
and Iraq War Logs, and the State Department diplomatic cables
provided by Chelsea Manning.307
In November 2010, Sweden issued an international arrest
warrant for Assange on suspicion of rape,308 so Assange sought
diplomatic asylum in the Ecuadorean Embassy in London.309
Nevertheless, WikiLeaks continued to publish, most notably two
sets of email dumps ahead of the 2016 election, from Democratic
National Committee staff310 and Hillary Clinton campaign
manager John Podesta.311 The hacks were later revealed to be the
work of Russian government operatives, personally ordered by
Russian president Vladimir Putin in an attempt to harm
Clinton’s electability and “undermine public faith in the US
democratic process.”312
The U.S. government first began investigating WikiLeaks
for violation of the Espionage Act in 2010.313 However, the
306
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Obama Justice Department quickly ran into a problem it dubbed
the “New York Times problem”: Any legal theory for holding
WikiLeaks liable under the Espionage Act could also apply to
the New York Times, the Washington Post, and other news
organizations that published the same materials.314 Since then,
scholars have sought a way to distinguish WikiLeaks from the
institutional press. For example, perhaps WikiLeaks’s actions
can be treated as “knowing collaboration with a foreign
intelligence agency,”315 outside the “legitimate press function.”316
Nevertheless, the sense remains that the prosecution of Assange
would “cross a constitutional Rubicon.”317
These legal theories will now be tested. Obama
administration officials told the Washington Post in 2013 that they
had decided not to bring a case against Assange,318 but Trump’s
Justice Department has made a different choice. After initially
charging Assange with other crimes,319 in May 2019 the Justice
Department filed a superseding indictment charging Assange
with seventeen counts of violating the Espionage Act320—for
314
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publishing the very documents the Times also published.321 The
first Espionage Act prosecution of a publisher has begun.
III. POTENTIAL DEFENSES AND THEIR WEAKNESSES
It is easy to find high-minded dictum supporting a First
Amendment defense against an espionage prosecution of a
journalist.322 On the most general level, stories that inform the
public about government affairs and hold public officials
accountable for their actions are the heart of what the First
Amendment was designed to protect.323 But a closer look at
existing doctrine suggests a gloomier prognosis for a journalist
charged with espionage.
A. The Bartnicki Defense
A journalist’s first defense against an Espionage Act
charge would be a well-established principle: A media outlet that
publishes information that is truthful, lawfully-obtained, and
about a matter of public significance has no liability, “absent a
need to further a state interest of the highest order.”324 This
principle was first articulated by the Supreme Court in Smith v.
Daily Mail, when prosecutors indicted a newspaper for
publishing a juvenile defendant’s name despite a criminal law
barring disclosure.325 The Court struck down the law as an
unconstitutional infringement of First Amendment rights.326
A decade later, the Court extended the principle again to
Florida Star, a case where a sexual assault victim sued a
Espionage Act, Raising First Amendment Issues, N.Y. TIMES (May 23, 2019),
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321
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newspaper for publishing her name in violation of a civil
statute.327 The Court found that the published information was
truthful, lawfully-obtained, and broadly about a matter of public
significance, namely, “the commission, and investigation, of a
violent crime which had been reported to authorities.”328 The
victim’s privacy interest, on the other hand, did not constitute a
countervailing “state interest of the highest order.”329
The last in this line of cases, Bartnicki v. Vopper, is the most
on-point.330 In Bartnicki, a radio host played a recording of a
phone call about local union negotiations that had been illegally
recorded.331 The host had obtained the tape of the call from the
head of a local taxpayers’ group, who said he had found the tape
in his mailbox.332 The government articulated two main interests
in holding the radio host liable: first, “removing an incentive for
parties to intercept private conversations,” and second,
“minimizing the harm to persons whose conversations have been
illegally intercepted.”333 The plurality found that the way to serve
those interests compatibly with the First Amendment is to punish
the interception itself, more harshly if necessary.334 But the radio
host could not be held liable for playing the tape—which was
true and about a matter of public significance—even if he knew
or should have known that the information was obtained
illegally.335 All that mattered was that the journalist himself had
not obtained the material illegally.336
But the concurrence and dissent in Bartnicki suggest the
case might represent an outer limit of the Daily Mail principle.
Justice Stephen Breyer, joined by Justice Sandra Day O’Connor,
agreed with the outcome but advocated a balancing test to
consider the chilling effect of dissemination of private material.337
327
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Justice William Rehnquist, joined by Justices Antonin Scalia
and Clarence Thomas, instead treated the wiretapping statute at
issue as a content-neutral law of general applicability that did not
merit strict scrutiny.338 The Supreme Court has not revisited the
Daily Mail principle since Bartnicki, and there is reason to worry
it would not survive an Espionage Act prosecution intact.339
1. Pitting Journalists Against Their Sources
The first problem with the Bartnicki defense to an
espionage charge is that it pits journalists against their sources in
a way that should be both ethically and strategically suspect. The
Bartnicki defense requires the press to concede that a crime has
been committed but argue that the crime should not be imputed
to the journalists who relied on it in their truthful reporting.340
This legal framework is on shaky ground, and it is a particularly
poor fit for the Espionage Act, which criminalizes the very
conversation between a journalist and her source.341
Thus far, the Justice Department has practiced what
Professor Heidi Kitrosser calls the “mixed approach,” punishing
leakers but not the beneficiaries of their leaks.342 On one hand,
there are sound reasons for journalists to seek to maintain that
distinction.343 However, WikiLeaks demonstrates that the line
338
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between journalist and source is thinner than it first appears and
thinner than it used to be, a line that becomes harder to justify in
an era when anyone with a Twitter account can become a
publisher. At this moment, journalists should not foreclose the
possibility that their sources also have First Amendment rights
worth protecting.344 If the Court decides Bartnicki is the highwater mark of the Daily Mail principle, journalists will need to
seek refuge in a different First Amendment framework.
The “mixed approach” is not even a surefire way to keep
reporters out of jail. In Sterling, when reporter James Risen’s
source was prosecuted for espionage, the Justice Department got
a Fourth Circuit order forcing Risen to testify or face contempt
of court.345 While the Justice Department ultimately declined to
call Risen as a witness, Sterling demonstrates it is possible for a
reporter to be jailed in conjunction with an espionage
prosecution, even if the reporter is not prosecuted for espionage
himself. Moreover, that Risen was prepared to go to jail to
protect his source demonstrates the kind of cognitive dissonance
the “mixed approach” requires.
Most importantly, in modern journalistic practice, the
actions of journalists are not so easily disentangled from the
actions of their sources. A smoking-gun document rarely appears
unbidden in a journalist’s mailbox.346 More often, journalists
cultivate sources by intentionally seeking them out and eliciting
344

See generally Kitrosser, supra note 342, at 1262–77 (theorizing how the First
Amendment rights of leakers might be expanded); Mary-Rose Papandrea, Leaker
Traitor Whistleblower Spy: National Security Leaks and the First Amendment, 94 B.U. L.
REV. 449, 513 (2014) (“[T]he Court’s jurisprudence does not entirely foreclose the
First Amendment claims of national security insiders.”); Yochai Benkler, A Public
Accountability Defense for National Security Leakers and Whistleblowers, 8 HARV. L. &
POL’Y REV. 281, 285–86 (2014) (proposing legislation protecting both leakers who
seek to “expose to public scrutiny substantial violations of law or substantial systemic
error, incompetence, or malfeasance,” and the journalists who report on those leaks);
cf. RonNell A. Jones, Rethinking Reporter’s Privilege, 111 MICH. L. REV. 1221, 1226
(2013) (arguing that reporter’s privilege cases be reconceived to protect the source’s
right to anonymous speech, rather than the reporter’s rights under the press clause).
345
Adam Liptak, Supreme Court Rejects Appeal From Times Reporter Over Refusal to
Identify Source, N.Y. TIMES (June 2, 2014),
https://www.nytimes.com/2014/06/03/us/james-risen-faces-jail-time-for-refusingto-identify-a-confidential-source.html; see also supra notes 189 – 195 and
accompanying text.
346
Barton Gellman, Reporter, Wash. Post, Secrecy, Security and Self-Government:
How I Learn Secrets and Why I Print Them, Address at Woodrow Wilson School,
Princeton University (Oct. 9, 2003) (“In 15 years at The Washington Post, I can
count on maybe two hands the number of good stories I’ve learned from someone
who made contact out of the blue.”). But see Susanne Craig, The Time I Found Donald
Trump’s Tax Records in My Mailbox, N.Y. TIMES (Oct. 2, 2016),
https://www.nytimes.com/2016/10/03/insider/the-time-i-found-donald-trumpstax-records-in-my-mailbox.html.
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information.347 As Professor William Lee has argued, “In
between the polar extremes of theft or passive receipt lie
fascinating and novel cases possibly involving inchoate crimes
such as solicitation and conspiracy.”348 Recall that in Rosen, the
AIPAC lobbyists were charged with conspiracy to violate the
Espionage Act for accepting “classified” information from a
source,349 whereas in Bartnicki, no one even knew the original
source of the illegally intercepted tape.350 Recall also that
conspiracy to violate the Espionage Act is punishable by up to
10 years in prison.351
2. An Interest of the Highest Order?
The other landmine in the Bartnicki defense is that the
Daily Mail principle only applies “absent a need to further a state
interest of the highest order.”352 Although the Supreme Court has
never identified such an interest, national security is an obvious
contender. Notably, while the Court rejected a prior restraint of
the Pentagon Papers, the concurrences considered postpublication liability.353 More recently, in Humanitarian Law
Project, the Court found a statute that prohibited a “form of
speech” nonetheless survived strict scrutiny because of the
overriding interest in national security.354 Most worryingly, the
Court added that in cases involving national security, executive
decision-making is “entitled to deference.”355 Simply, if the press
intends to argue that the Espionage Act does not implicate any
347

See, e.g., BRANT HOUSTON, INVESTIGATIVE REPORTERS AND EDITORS, INC., People
Trails, in THE INVESTIGATIVE REPORTER’S HANDBOOK 68, 68–88 (5th ed. 2009)
(advising investigative reporters on how to cultivate human sources); Katherine L.
Johansen, A Legion of Worries: National Security Reporting in the Age of the War on Terror,
34 WM. MITCHELL L. REV. 5107, 5108 (2008) (interviewing national security
reporters about their processes and corresponding legal concerns).
348
Lee supra note 14, at 134; see also Rodney Smolla, Liability for Massive Online Leaks
of National Defense Information, 48 GA. L. REV. 874, 904 (2014).
349
See Superseding Indictment, supra note 243.
350
Bartnicki v. Vopper, 532 U.S. 514, 519 (2001).
351
18 U.S.C. § 793(f) (2018).
352
Smith v. Daily Mail Pub. Co., 443 U.S. 97, 103 (1979).
353
See supra notes 290 – 295 and accompanying text.
354
Holder v. Humanitarian Law Project, 561 U.S. 1, 28 (2010) (upholding a statute
that allows the Secretary of State to designate terrorist organizations); see also Heidi
Kitrosser, Free Speech and National Security Bootstraps, 86 FORDHAM L. REV. 509, 511
(2017) (comparing how courts treat administrative designations in material-support
statutes and in prosecutions for leaking classified information).
355
Humanitarian Law Project, 561 U.S. at 33–34; see also Mary Rose Papandrea, Under
Attack: The Public’s Right to Know and the War on Terror, 25 B.C. THIRD WORLD L.J.
35, 50–52 (2005) (describing how courts defer to the executive’s classification
decisions, even when empowered to exercise de novo review by the Freedom of
Information Act).
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“state interest of the highest order,” it should be prepared to
lose.356
B. Scienter Requirements
The next defense is to read a stronger scienter
requirement into the Espionage Act to require some element of
bad faith, thus creating a good-faith defense to prosecution. Such
a reading could be supported by the Act’s legislative history.357
Furthermore, Papandrea has argued intent should matter in
espionage prosecutions, consistent with other Supreme Court
jurisprudence.358 For example, the Court has found a related
crime—treason—requires “the mental element of disloyalty or
adherence to the enemy,” and innocent intentions are an
absolute defense.359 More generally, Papandrea argues, “In First
Amendment law, the speaker’s intent frequently plays a major
role in determining the availability and scope of constitutional
protection, even though a speaker’s intent does not usually have
any impact on the harm that the speech might cause, or its
inherent value.”360 In particular, Papandrea notes the scienter
requirements for defamation, obscenity, and incitement.361
But even the most stringent intent standard for the
Espionage Act thus far established by the courts—articulated by
Judge Ellis in Rosen—has come under scrutiny.362 Though the
Fourth Circuit did not have the jurisdiction to review Judge
Ellis’s order, the court suggested in dicta that Ellis had
“impose[d] an additional burden on the prosecution not
mandated by the governing statute.”363 In a subsequent
Espionage Act prosecution, another district court flatly rejected
Judge Ellis’s interpretation, writing, “[T]he Court finds that the
text of the statute means what it says.”364 Papandrea concludes
that it remains “unclear whether [the Espionage Act] requires the
government to prove that the defendant acted with the purpose
of harming the United States—a standard that would protect
356

See Croner, supra note 115, at 778–79.
See supra Section I; see also Shapiro, supra note 236, at 262 (arguing Rosen’s judicial
interpretation of Espionage Act’s scienter requirement gave insufficient weight to the
legislative history).
358
Papandrea, supra note 254, at 1406.
359
Id. at 1390 (quoting Morrisette v. United States, 342 U.S. 246, 265, 262 n.21
(1952)).
360
Id. at 1426.
361
See id. at 1426–33.
362
See id. at 1406–08 (citing United States v. Rosen (Rosen III), 557 F.3d 192, 199 n.8
(4th Cir. 2009)); see also supra notes 244 – 257 and accompanying text.
363
United States v. Rosen, 557 F.3d 192, 199 n.8 (4th Cir. 2009).
364
United States v. Kiriakou, 898 F. Supp. 2d 921, 923–27 (E.D. Va. 2012).
357
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those with benign motives—or whether the ‘reason to believe’
standard permits prosecutions based on recklessness or even
negligence.”365
Moreover, it is not clear even the Rosen standard would
protect journalists from an espionage conviction.366 Notably,
Rosen only requires a “bad faith purpose to either harm the
United States or to aid a foreign government” for disclosures of
intangible information; if any classified documents are involved,
the government need only prove “a bad purpose either to disobey
or to disregard the law.”367 Journalists often rely on classified
documents to verify intangible information.368 Meanwhile, § 798
contains no “reason to believe” clause at all, and its legislative
history suggests intent to criminalize publication regardless of
motive.369 Besides, the imposition of any scienter requirement
could have other negative ramifications for the press.
1. Implications for Negotiations
A heightened scienter requirement could create a perverse
incentive: Journalists may be better off not asking government
officials how disclosure could harm national security—because
if they publish anyway, these actions will not be evidence of due
diligence, but of scienter.
It is now common practice for professional journalists to
contact government officials before publishing classified
information.370 As Washington Post reporter Barton Gellman has
explained, “When The Washington Post turns up something
sensitive, we consult with authorities before publishing. Often
we agree to hold something back.”371 The New York Times and
Los Angeles Times do the same.372 Investigative reporters at
365

Papandrea, supra note 254, at 1395.
See Ellis, supra note 259, at 1626.
367
Rosen, 445 F. Supp. 2d at 625–26.
368
E.g., BRANT HOUSTON, INVESTIGATIVE REPORTERS AND EDITORS, INC., supra note
347, at 4, 5 (advising investigative reporters to have a “documents state of mind”
because “[s]econdary sources are most useful when they lead to primary
documents”).
369
Papandrea, supra note 254, at 1412; see supra Section I.C.
370
See generally Jonathan G. Odom, A Modern-Day Pentagon Paper in a Post-Pentagon
Papers World: A Case Study of Negotiations Between The Washington Post and the U.S.
Government Regarding Publication of the 2009 Afghanistan Assessment, 23 HARV.
NEGOT. L. REV. 215 (2018) (chronicling the Washington Post’s negotiation with the
government over publication of a classified assessment of ongoing military
operations in Afghanistan in 2009).
371
Gellman, supra note 346.
372
Dean Banquet & Bill Keller, Opinion, When Do We Publish a Secret?, N.Y. TIMES,
July 1, 2006, at A15,
https://www.nytimes.com/2006/07/01/opinion/01keller.html.
366
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ProPublica and Buzzfeed call the practice the “no-surprises school
of journalism,” meaning subjects of a story “should never be
surprised by what you publish.”373 The Society for Professional
Journalist’s Code of Ethics says journalists should “[v]erify
information before releasing it,” “[d]iligently seek subjects of
news coverage to allow them to respond to criticism or
allegations of wrongdoing,” and “[b]alance the public’s need for
information against potential harm.”374 Professional journalists
consider these practices so fundamental, some cite them as the
reason Julian Assange is not a journalist at all.375
Even Intercept founder Glenn Greenwald—who argues
journalists should maintain an “adversarial” relationship with
the government376—redacts information in response to national
security concerns he considers legitimate.377
This practice was not always a given. In 1971, the New
York Times did not notify the government before publishing the
Pentagon Papers.378 Relative prosecutorial discretion since then
has allowed a process of give-and-take to develop. Investigative
reporter Bob Woodward believes this practice reduces his risk of
prosecution under the Espionage Act.379 He explained, “If this
became a test case in court, you’d be able to make a very strong
argument of good faith that ‘We went to [the government], we
asked, and this is where we accommodated them.’”380

373

Nicole Collins Bronzan, Podcast: When Those We Report On Complain,
PROPUBLICA (Feb. 23, 2015), https://www.propublica.org/podcast/podcast-whensources-complain.
374
SOCIETY OF PROFESSIONAL JOURNALISTS, CODE OF ETHICS (rev. 2014),
https://www.spj.org/ethicscode.asp.
375
See, e.g., Susan Mulligan, Opinion, Why WikiLeaks’s Julian Assange Isn’t a Journalist,
U.S. NEWS & WORLD REPORT: CIVIC (Jan. 31, 2011),
https://www.usnews.com/opinion/blogs/susan-milligan/2011/01/31/whywikileakss-julian-assange-is-no-journalist. In 2010, the Guardian, New York Times, El
Pais, Der Spiegel and Le Monde condemned WikiLeaks for publishing “unredacted
state department cables, which may put sources at risk.” James Ball, WikiLeaks
Publishes Full Cache of Unredacted Cables, GUARDIAN (Sept. 2, 2011),
https://www.theguardian.com/media/2011/sep/02/wikileaks-publishes-cacheunredacted-cables.
376
See, e.g., Bill Keller & Glenn Greenwald, Is Glenn Greenwald the Future of News?,
N.Y. TIMES: OPINION (Oct. 27, 2013),
https://www.nytimes.com/2013/10/28/opinion/a-conversation-in-lieu-of-acolumn.html.
377
See Kia Makarechi, Julian Assange Goes Where Glenn Greenwald Wouldn’t, VANITY
FAIR (May 23, 2014), https://www.vanityfair.com/news/politics/2014/05/julianassange-glenn-greenwald-nsa-afghanistan.
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See JAMES L. GREENFIELD, Foreword, in THE PENTAGON PAPERS: THE SECRET
HISTORY OF THE VIETNAM WAR ii (Neil Sheehan et al. eds., 2017).
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Odom, supra note 370, at 241 n.165.
380
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But there is no good-faith exception to the Espionage
Act. Rather, the opposite argument could be made on the basis
of that same evidence. In cases where a publisher had gone to the
government, asked if publication of certain classified
information posed any threat to national security, evaluated the
government’s arguments, then published the information
anyway, the prosecution would have strong evidence the
publisher had “reason to believe” the information “could be used
to the injury of the United States”—because the government had
explicitly told the publisher that disclosure would harm the
United States.382 Under Rosen’s heightened scienter
requirements, the prosecution could likewise show (1) “the
information was closely held,” (2) “disclosure of this information
might potentially harm the United States,” and (3) “the persons
to whom the defendants communicated the information”—
namely, readers—“were not entitled under the classification
regulations to receive the information.”383 If the dispute involved
a classified document, an ignored threat of prosecution would
quickly establish that the journalists had “a bad purpose either to
disobey or to disregard the law.”384 Even under the Rosen
standard, then, the prosecution would turn not on the journalist’s
intent, but whether national security was “genuinely at risk.”385
Woodward’s good-faith argument is strong insofar as the
Justice Department respects it. But it has little basis in law. The
imposition of an intent standard to protect journalists would
threaten to disturb the delicate status quo. In interpreting the
Espionage Act, courts could inadvertently create a rule that
disincentivizes journalists from working with the government to
manage the risks of sensitive disclosures.386
381

2. Incentives for Surveillance
Moreover, using intent to determine liability under the
Espionage Act would further encourage government
surveillance of reporters. If an espionage conviction only turned
381

See, e.g., Benkler, supra note 344, at 285–86 (proposing legislation to create such an
exception).
382
18 U.S.C. § 793(e) (2018).
383
United States v. Rosen, 445 F. Supp. 2d 602, 625 (E.D. Va. 2006).
384
Id. (quoting United States v. Morison, 844 F.2d 1057, 1071 (4th Cir. 1988)).
385
Id. at 639.
386
Cf. Roy Greenslade, The D-Notice System: A Typically British Fudge That Has Survived
a Century, GUARDIAN (Jul. 31, 2015, 10:02 AM),
https://www.theguardian.com/media/2015/jul/31/d-notice-system-state-mediapress-freedom (describing how British journalists can seek government review of
national security stories, but often do not for fear of legal action).
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on the reporter’s knowledge and intentions, prosecutors would
have even more reason to monitor national security reporters,
especially those most critical of the government.387 Even if
government monitoring never results in criminal charges,
surveillance and the perception of surveillance has a chilling
effect that can impede freedom of speech.388
The Sachtleben case demonstrated that prosecutors have
already been willing to engage in dragnet surveillance to
investigate espionage charges.389 While the Obama Justice
Department amended its internal guidelines governing
surveillance of journalists following the outcry over its seizure of
AP phone records,390 the Trump Justice Department has since
seized years’ worth of phone and email records from a New York
Times reporter pursuant to a leak investigation.391 As electronic
surveillance gets easier, it stands to reason it will only become
more common. Lucy Dalglish, former executive director of the
Reporters Committee, tells the story of a national security official
who predicted subpoenas of reporters would become
increasingly rare. The official explained to her, “We don’t need
to ask who you’re talking to. We know.”392
History suggests that the self-proclaimed “adversarial”
journalists would be most endangered by an intent-based
standard. In the Amerasia Affair, suspicions about the journalists’
Communist sympathies drove the prosecution; when the
investigation turned up no evidence of espionage, antiCommunists investigated the investigators.393 In the modern era,
what the FBI calls “intent to harm the United States” may be
what Glenn Greenwald calls “adversarial journalism.” As
Elizabeth Goitein of NYU’s Brennan Center for Justice writes,
“To state the obvious, allowing the government to decide
387

Brown & MacLaren, supra note 43, at 106.
E.g., Ali Watins & Josh Dawsey, Trump’s Leaks Crackdown Sends Chills Through
National Security World, POLITICO (July 7, 2017, 5:11 AM),
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389
See supra notes 221–223 and accompanying text.
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About DOJ’s Seizing of AP Phone Records, COLUM. J. REV. (May 23, 2019),
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See supra Section III.D.2.
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whether the intent behind a media disclosure is to ‘harm the
United States’ would throw open the door to viewpoint based
discrimination.”394 But unlike Amerasia’s investigators, modern
prosecutors seeking to prove a reporter’s “bad faith purpose”
could rely on almost everything a reporter has ever said—
publicly on social media and privately in unencrypted electronic
communications.
C. Vagueness
The third line of defense is to challenge the Espionage Act
as unconstitutionally vague. This argument has intuitive appeal.
As the Supreme Court recently reiterated, “The void-forvagueness doctrine, as we have called it, guarantees that ordinary
people have ‘fair notice’ of the conduct a statute proscribes.”395
Arguably, the press does not have “fair notice” of what the
Espionage Act proscribes, both because the law is so opaque, and
because lawmakers have given conflicting signals about whether
the law applies to newsgathering or not.396 As Senator Cummins
complained in 1917, even the law’s drafters could not define
“national defense.”397 Particularly confusing is the 1950
provision declaring, “Nothing in this Act shall be construed . . .
in any way to limit or infringe upon freedom of the press or of
speech as guaranteed by the Constitution of the United States.398
After a century of (at times, narrowly) avoiding prosecution
under the Espionage Act, national security reporters arguably
have little notice that their work runs afoul of the law.
However, the Espionage Act has already survived
repeated vagueness challenges. In 1941, the Supreme Court
found the phrase “national defense” is “sufficiently definite to
apprise the public of prohibited activities and is consonant with
due process.”399 In Morison, the Fourth Circuit rejected other
vagueness challenges to the statute,400 and district courts have
cited Morison to reject void-for-vagueness claims in subsequent

394
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396
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espionage prosecutions.401 Also in Morison, the court said the fact
that the prosecution was the first of its kind was irrelevant.402
But the main problem with a vagueness challenge is that
it is a Fifth Amendment claim, not a First Amendment claim.403
If a statute is not vague enough to be void, its deficiency can be
cured with a narrower interpretation.404 Government censorship,
when “sufficiently definite,” may satisfy the Fifth Amendment,
if not the First.405 The alternative to the vagueness of § 793 is the
specificity of § 798, a law that makes its threat to the press crystal
clear.406
1. The Problem of Overclassification
Challenging the Act as unconstitutionally vague risks
further cementing the current classification regime’s place in
espionage jurisprudence. While § 793 of the Espionage Act
predates the classification system, courts have largely treated
classification as shorthand for proscribed material under the
statute.407 For example, in Kim, the district court found the
defendant’s vagueness challenge “particularly unpersuasive”
because the report he was accused of leaking was clearly marked
“TOP
SECRET/SENSITIVE
COMPARTMENTED
INFORMATION.”408 As a result, the court said, “There can be
no reasonable doubt that such information qualifies as ‘relating
to the national defense.’”409
401

United States v. Drake, 818 F. Supp. 2d 909, 916 (D. Md. 2011); United States v.
Kim, 808 F. Supp. 2d 44, 53 (D.D.C. 2011); United States v. Rosen, 445 F. Supp. 2d
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Kitrosser, supra note 354, at 529–33. But see Morison, 844 F.2d at 1086 (Phillips, J.,
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Classification is a particularly poor shorthand when so
much is overclassified.410 Justice Stewart warned in the Pentagon
Papers litigation, “[W]hen everything is classified, then nothing
is classified, and the system becomes one to be disregarded by
the cynical or the careless, and to be manipulated by those intent
on self-protection or self-promotion.”411 His warning has not
been heeded. National Security Archive Director Thomas
Blanton now estimates that between 50% and 90% of documents
are unnecessarily classified.412 He argues, “The system is so
overwhelmed with the secrets that we can no longer really
protect the real ones and we can’t let out the ones that would
actually keep us all safer.”413 Even President Obama recognized
the problem of overclassification and convened a Public Interest
Declassification Board to recommend ways to increase public
transparency.414
But even if overclassification were reduced, the modern
classification system would still be dangerously reminiscent of
Wilson’s proposed censorship regime rejected by Congress in
1917.415 To paraphrase Senator Borah, does classification not
clearly provide that unless the executive consents, publication
about certain topics is forbidden?416 Professor Heidi Kitrosser has
argued, “An executive power to determine via classification and
prosecutorial choices which government information may and
may not be shared legally is deeply antithetical to [First
Amendment] precepts.”417 This is not to say that there are no
necessary secrets.418 Rather, as Judge J. Skelly Wright wrote
410
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See Exec. Order No. 13526, 75 Fed. Reg. 707 (Dec. 29, 2009); PUBLIC INTEREST
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(2012),
https://www.archives.gov/files/declassification/pidb/recommendations/transformi
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See supra Section I.A.
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283 U.S. 697, 716 (1931) (“No one would question but that a government might

54

FIRST AMENDMENT LAW REVI EW

[Vol. 18

during the Pentagon Papers litigation, “To allow a government
to suppress free speech simply through a system of bureaucratic
classification would sell our heritage, far, far too cheaply.”419
Deference to executive classification decisions to correct
statutory vagueness could prove to be a cure worse than the
disease.
2. Vagueness’ Cousin: Selective Prosecution
The real problem with the Espionage Act’s vagueness is
not its lack of notice, but that the law’s vagueness allows for
arbitrary and capricious use against political adversaries.420
Given the tenor of the relationship between the press and the
government in the Trump era,421 it is not inconceivable that
prosecutors would bring an Espionage Act charge in an attempt
to silence and harass critics of the administration.422
Of course, selective prosecution claims are narrow and
hard to prove. Generally, “prosecutorial discretion is broad” but
“not ‘unfettered.’”423 Defendants bringing a selective prosecution
claim must prove (1) “others similarly situated generally had not
been prosecuted” for similar conduct, and (2) the prosecution is
“based on impermissible grounds such as race, religion, or
exercise of First Amendment rights.”424 Since it is clear that
reporters generally have not been prosecuted under the
Espionage Act, the first reporter charged could argue they were
impermissibly targeted for their speech.425 The success of this
claim would turn on a very fact-specific inquiry into the alleged
prosecutorial animus.426 But ultimately, a selective prosecution
claim may address the Espionage Act’s dangerous vagueness
better than a void-for-vagueness claim would.

prevent . . . the publication of the sailing dates of transports or the number and
location of troops.”).
419
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REV. 1007, 1017–18 (2007).
426
Id.
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IV. AFFIRMATIVE OVERBREADTH CHALLENGE
The last defense to an Espionage Act prosecution—
overbreadth—doubles as an offense. An overbreadth challenge
says that a law “punishes a substantial amount of protected free
speech, judged in relation to the statute’s plainly legitimate
sweep.”427 Overbreadth doctrine is an exception to the normal
rules of facial challenges because a successful overbreadth
challenge “invalidate[s] all enforcement of that law.”428 In First
Amendment overbreadth challenges, formal standing
requirements are also relaxed to allow a litigant to challenge the
theoretical application of the law to third parties.429 The Supreme
Court has explained, “We have provided this expansive remedy
out of concern that the threat of enforcement of an overbroad law
may deter or ‘chill’ constitutionally protected speech—especially
when the overbroad statute imposes criminal sanctions.”430
What’s more, a speaker need not wait to be prosecuted to bring
a facial overbreadth challenge; overbreadth claims are permitted
both “in defense of a criminal prosecution” and in “actions
seeking a declaratory judgment.”431
The Espionage Act is “famously overbroad.”432 More
than forty years ago, Edgar and Schmidt predicted that its
overbreadth might one day force courts to declare it
unconstitutional.433 First Amendment luminary Melville
Nimmer agreed.434 An overbreadth challenge perfectly describes
the root problem with the legislation: In attempting to safeguard
some plainly legitimate government secrets, it “punishes a
substantial amount of protected free speech,” namely the vast
majority of national security reporting published since 1917.
Unlike void-for-vagueness, overbreadth can attack not only § 793
but also § 798.435

427

Virginia v. Hicks, 539 U.S. 113, 118–19 (2003) (quoting Broadrick v. Oklahoma,
413 U.S. 601, 615 (1973)); see also United States v. Stevens, 559 U.S. 460, 473 (2010).
428
Virginia, 539 U.S. at 119.
429
Id.; see also Marc E. Isserles, Overcoming Overbreadth: Facial Challenges and the Valid
Rule Requirement, 48 AM. U.L. REV. 359, 369–70 (1998).
430
Virginia, 539 U.S. at 119.
431
New York v. Ferber, 458 U.S. 747, 772–73 (1982).
432
Jack Goldsmith, Why the U.S. Shouldn’t Try Julian Assange, WASH. POST (Feb. 11,
2011), https://www.washingtonpost.com/opinions/just-ignorehim/2011/02/10/ABWkpiF_story.html.
433
Edgar & Schmidt, supra note 15, at 1000.
434
Melville B. Nimmer, National Security Secrets v. Free Speech: The Issues Left Undecided
in the Ellsberg Case, 26 STAN. L. REV. 311, 324–27 (1974) (arguing §§ 793(d) and (e)
are “facially overbroad”).
435
See Croner, supra note 115, at 790–93.
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But an overbreadth challenge would require the press to
take a position on what constitutes the Espionage Act’s “plainly
legitimate sweep.” Here, journalists can borrow from the First
Amendment doctrine Justice Holmes created in his own struggle
with the Espionage Act a century ago.436 Specifically, journalists
should argue for an adaption of the incitement standard to
revelation of national defense secrets.437 As Kitrosser proposes,
“[t]he revelation of official secrets cannot constitutionally result
in criminal conviction unless such revelation is directed toward
causing, and is likely to cause, grave damage to national security
that is specific, identifiable, and imminent.”438 Such a standard
would finally bring the Espionage Act in line with the rest of First
Amendment jurisprudence.439 Drafting a statute that meets the
incitement standard would of course be a legislative challenge,
one largely beyond the scope of this Article. Suffice it to say, this
Article assumes that proper balancing of interests would require
the government to prove both (1) publication of national defense
information was directed toward causing “grave damage to
national security that is specific, identifiable, and imminent,”
and (2) publication of national defense information was actually
likely to cause such damage.440 Such a rule would allow the
executive to punish those who intentionally endanger
Americans, while protecting both bona fide journalists who do
not intend harm and saboteurs who may intend harm but do not
actually cause any.441
Admittedly, lower courts have repeatedly rejected
overbreadth challenges to the Espionage Act, preferring limiting
instructions to facial invalidation of the statute.442 But those

436

See supra Section II.A.
This is a popular idea in First Amendment scholarship. E.g., Stone, supra note
338, at 491. See Shapiro, supra note 236, at 267. But cf. Eugene Volokh, CrimeFacilitating Speech, 57 STAN. L. REV. 1095, 1097–1103 (2005) (arguing that
publication of sensitive information is not incitement).
438
Heidi Kitrosser, Classified Information Leaks and Free Speech, 2008 U. ILL. L. REV.
881, 928 (2008).
439
See id. at 930.
440
Id. at 928.
441
Legal scholarship has proposed other ways of amending the Espionage Act to
balance First Amendment and national security interests, some of which may also
satisfy the “incitement” standard. See supra note 117 and accompanying text. One
solution of note is Yochai Benkler’s safe-harbor approach of writing a “public
accountability defense” into the Espionage Act. See Benkler, supra note 344.
442
United States v. Morison, 844 F.2d 1057, 1075–76 (4th Cir. 1988) (finding the
term “national defense” had been reasonably narrowed by a limiting instruction and
the term “to one not entitled to received” had been reasonably narrowed by the
Classification Act); United States v. Drake, 818 F. Supp. 2d 909, 920–22 (D. Md.
2011) (rejecting Drake’s overbreadth challenge under Morison); United States v.
437
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decisions were predicated on the assumption that espionage
prosecutions of journalists were a remote possibility. Concurring
in Morison, Judge Wilkinson wrote,
[I]nvestigative reporting is a critical component of
the First Amendment’s goal of accountability in
government. To stifle it might leave the public
interest prey to the manifold abuses of
unexamined power. It is far from clear, however,
that an affirmance here would ever lead to that
result. The Supreme Court has cautioned that to
reverse a conviction on the basis of other purely
hypothetical applications of a statute, the
overbreadth must ‘not only be real, but substantial
as well.’ I question whether the spectre presented
by the [amici, the Washington Post, et al.,] is in any
sense real or whether they have much in common
with Morison’s conduct.443
Today, the spectre of espionage prosecutions of journalists seems
more real than it did when the Fourth Circuit upheld the first
espionage conviction of a leaker in 1988. Affirmative litigation
seeking declaratory judgment that the Espionage Act is facially
overbroad may now be the press’s best defense.
A. Mechanics of a Pre-Enforcement Challenge
Rather than wait to be prosecuted, journalists could bring
suit seeking a judgment declaring that the Espionage Act is
unconstitutional and enjoining the Attorney General from
enforcing it.444 The Supreme Court has said a plaintiff has
standing to bring such a pre-enforcement challenge when the
plaintiff alleges (1) she has “an intention to engage in a course of
conduct arguably affected with a constitutional interest,” (2) the
conduct is “proscribed by a statute,” and (3) “there exists a
credible threat of prosecution thereunder.”445

Rosen, 445 F. Supp. 2d 602, 642–43 (E.D. Va. 2006) (finding the overbreadth was
not “substantial” under the Espionage Act as narrowly construed).
443
Morison, 844 F. 2d at 1084 (Wilkinson, J., concurring) (citations omitted).
444
E.g. Sandvig v. Sessions, 315 F. Supp. 3d 1 (D.D.C. 2018) (bringing a First
Amendment challenge to the Computer Fraud and Abuse Act facially and as applied
to journalists and researchers).
445
Susan B. Anthony List v. Driehaus, 573 U.S. 149, 159 (2014) (quoting Babbitt v.
Farm Workers, 442 U.S. 289, 298 (1979)).
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As the D.C. Circuit has recognized, courts have “shown
special solicitude to pre-enforcement challenges brought under
the First Amendment” out of concern for the chilling effects of
overbroad statutes.446 As a result, pre-enforcement challenges
have become an important way for First Amendment advocates
to attack speech-suppressive statutes that legislators are
politically unwilling to repeal or revise. For example, in response
to pre-enforcement overbreadth challenges, the Supreme Court
has struck down laws criminalizing sexually explicit online
speech,447 depictions of minors engaging in sexual conduct,448
and the teaching of evolution in schools.449 Advocates have
recently brought First Amendment pre-enforcement challenges
to laws combatting computer hacking and online sex
trafficking.450 In a challenge to a statute criminalizing display of
obscene material in view of children, the Supreme Court said,
“We are not troubled by the pre-enforcement nature of this suit.
. . . [T]he alleged danger of this statute is, in large measure, one
of self-censorship; a harm that can be realized even without an
actual prosecution.”451 Likewise, the Court found plaintiffs had
standing to challenge a statute criminalizing material support to
designated “terrorist” groups because the government never
argued the plaintiffs would not be prosecuted, and plaintiffs
“should not be required to await and undergo a criminal
prosecution as the sole means of seeking relief.”452
The prosecution of Julian Assange—long feared by the
media bar—provides the perfect opportunity for a broader preenforcement challenge. Now that Assange is being prosecuted
for publishing the same documents published by the New York
Times and other institutional media outlets, the “threat of
prosecution” to journalists is suddenly much more “credible.”
Journalists could use the Assange prosecution as a springboard
for affirmative litigation challenging the Espionage Act as
unconstitutional.
446

N.Y. Republican State Comm. & Tenn. Republican Party v. SEC, 799 F.3d 1126,
1135–36 (2015) (citing Reno v. ACLU, 521 U.S. 844, 870–74 (1997); Broadrick v.
Oklahoma, 413 U.S. 601, 611–15 (1973)).
447
Reno, 521 U.S. at 882.
448
Ashcroft v. Free Speech Coal., 535 U.S. 234, 243 (2002).
449
Epperson v. Arkansas, 393 U.S. 97, 109 (1968).
450
Sandvig v. Sessions, 315 F. Supp. 3d 1 (D.D.C. 2018) (finding plaintiffs had
standing to challenge the Computer Fraud and Abuse Act); Woodhull Freedom
Found. v. United States, 948 F.3d 363, 369–71 (D.C. Cir. 2020) (finding plaintiffs
had standing to challenge SESTA/FOSTA).
451
Virginia v. Am. Booksellers Ass’n, 484 U.S. 383, 393 (1988).
452
Holder v. Humanitarian Law Project, 561 U.S. 1, 15–16 (2010) (quoting Babbitt v.
Farm Workers, 442 U.S. 289, 298 (1979) (internal quotation marks omitted).
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B. Danger of a Pre-Enforcement Challenge
The danger of a pre-enforcement challenge is largely
obvious but must be acknowledged: The press could take on the
constitutionality of the Espionage Act and lose. In fact, many
assume that would be the most likely outcome.453 A loss could
have catastrophic effects for the individual plaintiffs and the
journalistic profession as a whole. The salt in the wound is that
the loss would be seen as an unforced error, the result of an
unnecessary and fruitless attempt to vindicate a right that has not
yet been explicitly challenged.
The first problem is that bringing suit could require
drawing attention to news organizations’ practices, potentially
exposing individual journalists to heightened risk of liability.
This risk would be exacerbated if journalists brought a preenforcement challenge untethered from the prosecution of
Assange.
The larger danger is that a pre-enforcement suit would be
an invitation to the Supreme Court to draw bright lines that
could change the way journalists do their work. Since so much
of journalistic practice is based on ethical norms, the imposition
of new legal rules could easily upend them. For that reason, in
the modern era, the media bar has largely tried to stay out of the
Supreme Court, making any predictions especially speculative.454
On one hand, some commentators argue persuasively that the
Roberts Court has been one of the most First Amendmentfriendly courts in American history;455 if anything, one leftist
453

See, e.g., Ryan Goodman & Steve Vladeck, Q&A: Does an Assange Prosecution Pose a
Threat to Freedom of the Press, JUST SECURITY (Apr. 26, 2017),
https://www.justsecurity.org/40281/qa-assange-prosecution-pose-threat-press/
(“I’m just not that sanguine about the prospect of the Supreme Court recognizing a
First Amendment right to publish national security secrets in anything but such a
compelling case.”).
454
See, e.g., Lee Levine, What Does the “New” Supreme Court Portend for Media Lawyers?,
BALLARD SPAHR LLP: LEGAL ALERTS (Oct. 10, 2018),
https://www.ballardspahr.com/alertspublications/legalalerts/2018-10-10-whatdoes-the-new-supreme-court-portend-for-media-lawyers.aspx.
455
See, e.g., Adam Liptak, A Significant Term, With Bigger Cases Ahead, N.Y. TIMES
(June 28, 2011), https://www.nytimes.com/2011/06/29/us/29scotus.html (calling
“defending free speech” one of Chief Justice John Roberts’ “signature projects”); see
also Packingham v. North Carolina, 137 S. Ct. 1730 (2017) (finding, in a 9-0
decision, that a state statute barring sex offenders from social media for life violated
the First Amendment); Snyder v. Phelps, 562 U.S. 443 (2011) (finding, in an 8-1
decision, that Westboro Baptist Church protests were protected speech “on matters
of public concern”); United States v. Stevens, 559 U.S. 460 (2010) (finding, in an 8-1
decision, that a federal statute banning kitten crush videos was unconstitutionally
overbroad). But see Erwin Chemerinsky, Lecture, Not a Free Speech Court, 53 ARIZ. L.
REV. 723 (2011) (arguing that the Roberts Court has not, on the whole, been
supportive of First Amendment rights).
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critique of the Roberts Court is that its view of the First
Amendment is too expansive.456 On the other hand, the Court has
been solicitous of executive power.457 Compounding the
uncertainty, the high court has not heard a case on freedom of
the press in eighteen years.458
Finally, as Alexander Bickel observed after defending the
Times in the Pentagon Papers litigation, “Those freedoms which
are neither challenged nor defined are the most secure. . . . We
extend the legal reality of freedom at some cost in its limitless
appearance. And the cost is real.”459 Does asking whether the
First Amendment protects journalists from espionage
prosecutions only endanger the free press right that does exist?
Or is the right already sufficiently endangered? In their
comprehensive study of the Espionage Act, Edgar and Schmidt
asked whether questions about the statute’s validity were best left
unanswered, and decided, “that delicate approach mandates
reliance upon the presence of ambiguities, both constitutional
and statutory, that do not survive many trips to the
courthouse.”460 Ultimately, a pre-enforcement overbreadth
challenge would be, to borrow the Court’s phrase, “strong
medicine . . . employed . . . sparingly and only as a last resort.”461
Prosecutorial forbearance is preferable but no longer a given. If
prosecution seems imminent, a tougher response may be
required.

456

See, e.g., Tim Wu, The Right to Evade Regulation: How Corporations Hijacked the First
Amendment, NEW REPUBLIC (June 3, 2013),
https://newrepublic.com/article/113294/how-corporations-hijacked-firstamendment-evade-regulation.
457
See, e.g., Trump v. Hawaii, 138 S. Ct. 2392, 2423 (2018) (upholding the Muslim
ban); Holder v. Humanitarian Law Project, 561 U.S. 1, 33–34 (2010) (finding
executive decision-making about national security is “entitled to deference” even in
First Amendment cases). But see, e.g., Boumediene v. Bush, 553 U.S. 723, 771 (2008)
(holding noncitizens have a constitutional right to challenge their detention via writ
of habeas corpus).
458
See Bartnicki v. Vopper, 532 U.S. 514 (2001). Only three of the justices who
decided this case—Ginsburg (affirming), Breyer (concurring), and Thomas
(dissenting)—are still on the Court.
459
Alexander Bickel, The “Uninhibited, Robust and Wide-Open” First Amendment,
COMMENTARY, Nov. 1, 1972, at 61.
460
Edgar & Schmidt, supra note 15, at 936. Admittedly, Edgar and Schmidt began
their study in search of “the extent to which constitutional principles” would “limit
official power to prevent or punish public disclosure of national defense secrets”—
like the constitutional principles this Article identifies—but instead concluded “the
central issues are legislative.” Id. at 930.
461
Broadrick v. Oklahoma, 413 U.S. 601, 613 (1973) (referring to the Court’s
application of the overbreadth doctrine).
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C. Advantages of a Pre-Enforcement Challenge
The old legal maxim is that bad facts make bad law.462
Few tears are shed for Julian Assange.463 But the espionage
conviction of Samuel Moring Morison, by all accounts a careless
and career-minded leaker,464 paved the way for the espionage
prosecution of Edward Snowden, whose leaks have been called
a “public service” by the nation’s former top law enforcement
official.465 Likewise, the espionage conviction of Julian Assange
could pave the way for the espionage prosecution of James
Risen. In contrast, affirmative litigation allows the press to set
the terms of the debate. Furthermore, a pre-enforcement
challenge could be filed outside the Fourth Circuit, where
Morison will not be binding.
Another benefit of affirmative litigation is that the press
could add co-plaintiffs. On its face, the Espionage Act
criminalizes not just the communication of national defense
information, but the receipt of it.466 Does that mean the
Espionage Act applies to New York Times subscribers, who
“receive” potentially prohibited information in their newspapers
every day? What if a Times subscriber forwards a news article
containing classified information to a friend?467 What about
readers of WikiLeaks.org? Do WikiLeaks readers have “reason
to believe that the information is to be used to the injury of the
United States”?468 What does “receive” even mean in the era of
emails and instant messages? Criminalization of news
consumption would make a mockery of the First Amendment.469
Yet that is what the Espionage Act seems to do. Consequentially,
the statute may have a chilling effect on not just reporting, but

462

N. Sec. Co. v. United States, 193 U.S. 197, 400 (1904) (Holmes, J., dissenting)
(“Great cases. like hard cases, make bad law. For great cases are called great, not by
reason of their real importance in shaping the law of the future, but because of some
accident of immediate overwhelming interest which appeals to the feelings and
distorts the judgment.”).
463
See, e.g., Christopher Hitchens, Turn Yourself In, Julian Assange, SLATE (Dec. 6,
2010), https://slate.com/news-and-politics/2010/12/the-WikiLeaks-founder-is-anunscrupulous-megalomaniac-with-a-political-agenda.html (“The WikiLeaks founder
is an unscrupulous megalomaniac with a political agenda.”).
464
See, e.g., SCHOENFELD, supra note 40, at 223–28.
465
Jaffe, supra note 218.
466
18 U.S.C. § 793(c) (2017).
467
See id. § 793(e).
468
Id. § 793(a).
469
See, e.g., Stanley v. Georgia, 394 U.S. 557, 565 (1969) (“If the First Amendment
means anything, it means that a State has no business telling a man, sitting alone in
his own house, what books he may read or what films he may watch.”).
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also on receipt of information.470 After the first major Wikileaks
disclosures in 2010, federal agencies told employees and
contractors not to access Wikileaks on their work or personal
computers,471 and university career services departments warned
students that viewing or discussing leaked information could
jeopardize their ability to get security clearances for federal
jobs.472 In 2016, CNN anchor Chris Cuomo caused a stir by
announcing on television that it was “illegal” for private citizens
to read WikiLeaks.473 Understandably, the general public
remains unsure if reading unauthorized leaks of national defense
information online is a criminal act.474 Given the Supreme
Court’s hesitance to extend special rights to the press,475 courts
may be more sympathetic to a First Amendment overbreadth
suit brought by both publishers and their readers.476
Ultimately, an overbreadth challenge is the best way to
solve the underlying problem: The Espionage Act is a badly
written statute. No one understands the Espionage Act because
not even Congress understood the Espionage Act. For years,
470

Cf. Karen Gullo, Surveillance Chills Speech—As New Studies Show—And Free
Association Suffers, EFF (May 19, 2016),
https://www.eff.org/deeplinks/2016/05/when-surveillance-chills-speech-newstudies-show-our-rights-free-association (citing studies that people were more
hesitant to read about controversial topics online after reports of NSA surveillance).
471
Rachel Slajda, White House Tells All Federal Agencies To Prohibit Unauthorized
Employees From Wikileaks Site, TALKING POINTS MEMO (Dec. 3, 2010),
https://talkingpointsmemo.com/muckraker/white-house-tells-all-federal-agenciesto-prohibit-unauthorized-employees-from-wikileaks-site.
472
E.g., Elie Mystal, Could Just Reading WikiLeaks Get You Nixed From Working as a
Federal Attorney?, ABOVE THE LAW (Dec. 1, 2010),
https://abovethelaw.com/2010/12/could-just-reading-wikileaks-get-you-nixedfrom-working-as-a-federal-attorney/.
473
See Eugene Volokh, ‘Remember, it’s illegal to possess’ WikiLeaks Clinton emails, but ‘it’s
different for the media,’ says CNN’s Chris Cuomo, WASH. POST (Oct. 17, 2016),
https://www.washingtonpost.com/news/volokhconspiracy/wp/2016/10/17/remember-its-illegal-to-possess-wikileaks-clintonemails-but-its-different-for-the-media-says-cnns-chris-cuomo/.
474
E.g., Wait... So is it or is it not illegal to read Wikileaks?, REDDIT,
https://www.reddit.com/r/AskReddit/comments/g11ns/waitso_is_it_or_is_it_not_
illegal_to_read/ (last accessed Mar. 2, 2019) (“seriously, Im confused [sic].”).
475
See, e.g. Branzburg v. Hayes, 408 U.S. 665, 704 (1972) (quoting Lovell v. Griffin,
303 U.S. 444, 450, 452 (1938)) (“Freedom of the press is a ‘fundamental personal
right’ which ‘is not confined to newspapers and periodicals.’”); Citizens United v.
FEC, 558 U.S. 310, 352 (2010) (quoting Austin v. Mich. State Chamber of Com.,
494 U.S. 652, 691 (1990)) (Scalia, J., dissenting) (“We have consistently rejected the
proposition that the institutional press has any constitutional privilege beyond that of
other speakers.”). But see STEPHEN GILLERS, JOURNALISM UNDER FIRE 23–26 (2018)
(criticizing the Citizens United dicta); Potter Stewart, Or of the Press, 26 HASTINGS L.J.
631, 633–34 (1975) (articulating a view of the press clause that protects the press as
an institution).
476
Cf. Packingham v. North Carolina, 137 S. Ct. 1730, 1735 (2017) (“A fundamental
principle of the First Amendment is that all persons have access to places where they
can speak and listen, and then, after reflection, speak and listen once more.”).
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legal scholars have called for a statutory overhaul, to no avail.477
Tellingly, while Judge Ellis rejected an overbreadth challenge in
Rosen, in the same breath, he called for Congress to revise the
statute.478 Rather than engaging in judicial contortions to make
sense of a nonsensical law, perhaps Judge Ellis should have
forced Congress to do its job.479 The Supreme Court has since
said, “We will not rewrite a law to conform it to constitutional
requirements, for doing so would constitute a serious invasion of
the legislative domain, and sharply diminish Congress’s
incentive to draft a narrowly tailored law in the first place.”480
Judicial construction cannot solve the fundamental problems
with the Act, so the press should move to strike it down, thus
putting the onus on Congress to rewrite it consistent with the
First Amendment.
V. CONCLUSION
When I began this project, I set out to imagine the best
defense a journalist would have against an Espionage Act
prosecution. I found the situation to be much more dire than I
anticipated: The statute is vaguer, the case law is weaker, and
throughout American history, the press has had more near
misses with prosecution than I initially thought. As a result, this
Article proposes an equally dire solution, affirmative litigation to
strike down the Espionage Act as unconstitutionally overbroad.
While the wisdom of this proposal is debatable, it is a debate that
civil libertarians should have.
Simply put, what has protected journalists for the last
hundred years is not the law, but the Justice Department’s lack
of will to use it. A president with the desire to do so could easily
go after journalists who hold him accountable, and under current
precedents, he could even succeed. Such a prosecution would
cause an irreparable shift in the relationship between the
government and the media that could cripple our civil society
and gut the meaning of the First Amendment’s press clause.
Perhaps the danger will never come to pass. But if we wait to see
if the Justice Department summons the will, it could be too

477

See supra note 116 and accompanying text.
United States v. Rosen, 445 F. Supp. 2d 602, 643, 646 (E.D. Va. 2006) (“[T]he
time is ripe for Congress to engage in a thorough review and revision of these
provisions.”); see also Ellis, supra note 259, at 1624–26 (recommending revisions to
the Espionage Act).
479
Bant, supra note 117, at 1040.
480
United States v. Stevens, 559 U.S. 460, 481 (2010) (citations omitted).
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late—and by then, the security of our First Amendment rights
will be at stake.

MORALITY AND THE FIRST AMENDMENT
Steven H. Shiffrin*
Moral judgments can and should play an important role
in the interpretation of the First Amendment, and the First
Amendment should be interpreted to facilitate the leading of
moral lives by its people, including its corporate and public
officials. These claims are controversial because most scholars
would deny that it is appropriate for courts to take into account
the moral value of speech in interpreting the First Amendment,1
or to take into account the impact of its rulings on the moral lives
of its people or its impact on the morality of the culture.
Moreover, the relationship of the religion clauses to the moral
lives of its citizens and the morality of the culture are deeply
contested in the scholarly literature and in the public life of
American politics. These issues are important now and they
have been for many years. I will argue not only that First
Amendment doctrine is distorted by its failure to take into
account the moral lives of its people, whether in or out of
corporate or public office, but also that the public morality
encouraged by the interpretations of freedom of speech and
religion is defective.2

*

Charles Frank Reavis, Sr., Professor of Law Emeritus, Cornell University Law
School. Many thanks to Michael Dorf, Seana Shiffrin, and Nelson Tebbe for
exceedingly helpful comments. They each agree with some of the paper and disagree
with other parts, sometimes strongly so. I am also grateful for comments I received at
a Cornell Law faculty workshop in Ithaca and from participants in the Law and
Religion conference in Philadelphia especially Perry Dane, Richard Garnett, and
Paul Horwitz.
1
That said, in the absence of harm or probable harm, the state should not outlaw
speech it regards as immoral. See also Ronald C. Den Otter, The Place of Moral
Judgement in Constitutional Interpretation, 37 IND. L. REV. 375 (2004).
2
An emphasis on moral lives is broader than an emphasis on virtue or civic virtue.
The cultivation of virtue should lead to moral lives, but virtues are not a life.
Nonetheless, scholarship about civic virtue and the First Amendment obviously
overlaps with this essay. With the important exceptions of work by Lee Bollinger and
Vincent Blasi (discussed infra), the main First Amendment work in that vein has
proceeded from a Burkean conservative perspective as opposed to the progressive
perspective I take here. Walter Berns, Freedom, Virtue, and the First Amendment, 18 LA.
ST. L. REV. (1957). Marc O. DeGirolami, Virtue, Freedom and the First Amendment, 91
NOTRE DAME L. REV. 1465 (2016) draws from the approach of Berns with
sophistication in his discussions of both speech and religion clauses. He and I share a
view in the tradition of Isaiah Berlin that is suspicious of grand theories. We agree on
the outcomes in many free speech cases. But he embraces conventions and traditions
in ways that I do not which leads me to endorse the protection of dissenters more
than he does. He places more emphasis on indecency and is more hostile to the
expansion of sexual freedoms than I am. I expect that he would support free exercise
somewhat more strongly than I would. Finally, I would support a more stringent
view of the Establishment Clause than he would. I realize that my sketch of these
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These claims are related to even larger questions which I
need to discuss as a preliminary matter: Does the Constitution
and the government formed by it require a moral citizenry in
order to flourish? Is it a proper function of government to
promote its conception of moral lives? These questions were very
much in the minds of the Framers in developing the
Constitution, and that history is relevant to my inquiry. To be
sure, in interpreting the Constitution, multiple sources play a
role: language, history, intent, structure, precedent, common
sense, and policy. After providing a roadmap of the essay and a
discussion of neutrality liberalism, I will begin with a discussion
of the intellectual traditions leading to the Constitution, and the
assumptions of the Framers. I do not mean to suggest that these
traditions and assumptions must be binding upon us. Modern
courts have to a large extent rejected racism, sexism, and
generally the shriveled sense of equality dominant at the time of
the founding. Modern courts have also rejected the narrow
conception of freedom of speech alive at the time,3 and they have
rejected the conception of property that for so long resisted
regulation. In addition, I would stress that we need not be bound
by the conceptions of moral life encouraged by the Framers.
There is room for a broader conception of moral lives and for a
more inclusive public morality. Nonetheless, I believe there is
much to be learned from the traditions and assumptions that led
to the Constitution.
Here is a roadmap of the essay:
I.

The Constitution assumes that government best operates
when its people and its officials lead moral lives.

differences is not a rebuttal, but I do not propose to further explore our differences
here.
Also well worth reading is Timothy L. Hall’s masterful Religion and Civic
Virtue: A Justification of Free Exercise, 67 TUL. L.REV. 87 (1992). Much of the excellent
Republican Revival scholarship has only a partial overlap to this essay because it is
primarily concerned with the republican themes of deliberative democracy and selfgovernment. I favor deliberative democracy as a means and as a right of the people,
but not as a touchstone of what counts as a right. I believe rights exist whether or not
they emerge from a deliberative democracy and whether or not they are preconditions of a deliberative democracy. See note 47 infra. See also CHARLES TAYLOR,
MODERN SOCIAL IMAGINARIES 173 (Duke University Press, 2004) (development of
human rights after World War II is the “clearest expression of our modern idea of a
moral order underlying the political, which the political has to respect.”) [hereinafter
TAYLOR, MODERN SOCIAL IMAGINARIES].
3
For discussion of the early understanding of freedom of speech, see Genevieve
Lakier, The Invention of Low Value Speech, 128 HARV. L.REV. 2816 (2015).
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Specifically, it opposes corruption (including a focus on
luxury) and favors virtue. It is structured in the hope that
representatives will represent the common good rather
than factions. The evidence can be gleaned from the
founding, but, as I have just suggested, we need not and
should not be bound by the Framers' conceptions of
morality;
II.

An appropriate moral vision of the lives of the People
would result in substantial changes in free speech
doctrine, in particular allowing greater content regulation
in matters such as depictions of animal cruelty,
gruesomely violent video games, intentional infliction of
emotional distress, commercial advertising, campaign
finance, and hate speech; moreover, it would give greater
emphasis to the importance of freedom of association in
the freedom of speech; it would encourage not only
toleration, but dissent, the courage to combat evil, the
distrust of authority and simplistic solutions, and a spirit
of independence.

III.

The Religion Clauses ought to be construed to grant
accommodations for claims of conscience–whether
rooted in religion or not–and to other sorts of exceptions
rooted in religion (in part because the empirical evidence
strongly shows that religion generally functions as a
positive force in civil society), but need not be construed
to grant exceptions from general obligations on other
grounds (although there may be other reasons, not rooted
in the Religion Clauses, for such accommodations), and
liberals need to be more moderate (i.e., respectful of
moral freedom) in resisting claims of religious
conservatives as strongly as they do. In some cases, their
resistance appears to betray prejudice. At the same time,
contra the Supreme Court, I believe that the principles
governing secular associations can for the most part
appropriately apply to religious associations. Finally, I
think it is appropriate for government to promote moral
values, but not theism (In God We Trust). Nonetheless,
the government’s promotion of theism has a salutary side.
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It fits with an attractive national story that promotes
moral lives.

I. THE FRAMING OF THE CONSTITUTION
Two political traditions have played an important role in
the Constitution’s framing. Liberalism, of course, played a
significant role. As Louis Hartz famously argued, the American
polity has been profoundly influenced by John Locke.4 In
arguments later echoed in the Declaration of Independence and
the Constitution, Locke contended that all men are equal,5 that
they are endowed by their Creator with basic rights including the
rights to life, liberty, and property, and he argued that
governments were instituted to secure these rights. From this
perspective, it can be argued that government has no role to play
in promoting moral lives. In one of its manifestations, it urges
that government play a limited role so that free consumers in free
markets can allocate resources in a free economy.6 In another
manifestation, it limits government to guaranteeing the rights of
its citizens assuring them freedom, so long as they do not infringe
on the rights of others. In neither of these manifestations is it the
function of government to abandon its impartial role. Its role is
to assure its citizens their freedom of action. Indeed, the Lockean
perspective can be seen as relentlessly individualistic. On the
other hand, the popular commitment to Locke is so deep seated
that it can usefully be described as “atomistic social freedom.”7
That is, individualism is deeply assumed, but the commitment to
Lockean principles is so widespread that individualism in
practice becomes conformism.

4

LOUIS HARTZ, THE LIBERAL TRADITION IN AMERICA 4, 9–11 (Harvest, 2d ed. 1991)
(1955) [hereinafter HARTZ, LIBERAL TRADITION].
5
As indicated in the text, the narrow understanding of equality has been improved,
albeit not yet what it should be.
6
Locke thought that God’s natural order promoted mutual service in terms of
productive exchange. TAYLOR, MODERN SOCIAL IMAGINARIES, supra note 2, at 15,
71, 74–75. Although this free market conception rings of Adam Smith, Smith himself
worried that too great a division of labor would stupefy workers so that they would
be unfit to be self-ruling citizens. Id. at 180. He also had a well-developed conception
of civic virtue and envisioned that government would play a limited role in
promoting it. Samuel Fleischacker, Adam Smith’s Moral and Political Philosophy,
STANFORD ENCYCLOPEDIA OF PHIL. (Feb. 15, 2013),
https://plato.stanford.edu/entries/smith-moral-political/.
7
HARTZ, LIBERAL TRADITION, supra note 4, at 62.
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Although the Lockean conception of government is at
least in tension with the notion that government might promote
its conception of moral lives, Locke himself recognized that the
wealth and prosperity of the Nation depended on the moral
virtues of its citizenry.8 As Peter Berkowitz puts it, from Locke’s
perspective, “it is not government’s job to promote human
excellence or save souls, government cannot protect life, liberty,
and possessions unless citizens practice virtue in private life and
bring specific social and moral virtues to political life.”9 From
Locke’s perspective these virtues had to be nurtured in childhood
and the parents had primary responsibility in raising and
educating their children.10
A rival tradition placed more emphasis on the
relationship of moral–and immoral lives–to the Constitution.
This tradition (which includes Republicanism, Classical
Republicanism, Civic Republicanism, or Civic Humanism)11
stretches back to Aristotle, through numerous Italian political
theorists, including Machiavelli,12 various English political
theorists, and on to those influential in the Constitutional
founding including Hamilton, Madison, and Jefferson.
Generally, in this tradition, a moral and stable government must
treat its citizens as equals belonging to a supportive political
community in which they recognize their reciprocal freedom13
8

JOHN LOCKE, SOME THOUGHTS CONCERNING EDUCATION 129 (John W. Yolton &
Jean S. Yolton eds. 1989).
9
PETER BERKOWITZ, VIRTUE AND THE MAKING OF MODERN LIBERALISM 104 (1999).
10
Id. at 105. For discussion of Locke’s views on education together with the
relationship between those views and his political theory, see NATHAN TARCOV,
LOCKE’S EDUCATION FOR LIBERTY (1984).
11
The tradition is not monolithic. For a concise, but controversial, description of
some of the divisions, see Frank Lovett, Republicanism, STANFORD ENCYCLOPEDIA OF
PHIL., https://plato.stanford.edu/entries/republicanism/#CivVirCor (last visited,
April 17, 2018). Parsing the differences is not important to my project, so I
sometimes make statements about republicanism that are not uniformly held
throughout the tradition. Republicanism, of course, has no monopoly on a concern
with civic virtue (which has spillover effects on private lives). For an excellent
discussion of civic virtue from the perspective of political liberalism, see JAMES E.
FLEMING & LINDA C. MCCLAIN, ORDERED LIBERTY: RIGHTS, RESPONSIBILITIES,
AND VIRTUES 81–145 (2013).
12
See MACHIAVELLI AND REPUBLICANISM (Gisela Bok, Quentin Skinner & Maurizio
Viroli eds. 1990) [hereinafter MACHIAVELLI AND REPUBLICANISM]; J.G.A. POCOCK,
THE MACHIAVELLIAN MOMENT: FLORENTINE POLITICAL THOUGHT AND THE
ATLANTIC REPUBLICAN TRADITION 88–89 (1975).
13
Much of the republican tradition conceives of liberty as negative freedom. Another
branch conceives of it as anti-domination. I favor the latter, but the conclusions I
draw in this paper are consistent with a negative conception of liberty. For the antidomination view, see QUENTIN SKINNER, LIBERTY BEFORE LIBERALISM 84 (1998);
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and responsibility to actively engage in political life,14 to further
the common good,15 or the public interest. From this perspective,
the nature of citizenship in the political community nurtures the
civic virtues needed to support the polity.16 At the same time,
there was concern with the possibility that citizens would
become corrupt instead of virtuous.17 As William M. Sullivan
observes, republicanism is built around the qualitative contrast
between corruption and civic virtue.18 Finally, the tradition
underscored the importance of separation of powers sometimes
for moral reasons including fear of corruption,19 institutional
reasons,20 or both.21
The Framers of the Constitution addressed the conflict
between civic virtue and corruption in decisive, but diverse ways.
At the time of the Revolution the dominant view was that the
leaders of England22 and the colonies were corrupt23 and the
property holding people possessed civic virtue.24 Although

PHILIP PETTIT, REPUBLICANISM: A THEORY OF FREEDOM AND GOVERNMENT (1997);
CÉCILIE LABORDE, CRITICAL REPUBLICANISM: THE HIJAB CONTROVERSY AND
POLITICAL PHILOSOPHY (2008).
14
Frank Michelman, Traces of Self-Government, 100 HARV. L. REV. 879 (1986)
discusses the ways in which self-government might apply in contemporary U.S.
society. Richard Fallon, What is Republicanism and Is it Worth Reviving?, 102 HARV.
L.REV. 1695, 1698 (1989) rightly contests the notion that human purposes can only
be fulfilled through participation in political activity.
15
On the importance of the common good and self-government, see NICCOLO
MACHIAVELLI, THE DISCOURSES 275–76 (Bernard Crick ed., Leslie J. Walker, S.J.
trans. 2003) [hereinafter MACHIAVELLI]. The phrase common good papers over the
extent to which even in small scale societies typically there are winners and losers
when political decisions are made. So, in that sense, a policy can be in the public
interest without producing a common good.
16
Maurizio Viroli, Machiavelli and the Republican Idea of Politics, quoted in
MACHIAVELLI AND REPUBLICANISM, supra note 12, at 143, 146.
17
MACHIAVELLI, supra note 15, at 160–64.
18
WILLIAM M. SULLIVAN, RECONSTRUCTING PUBLIC PHILOSOPHY 182 (1986)
[hereinafter SULLIVAN].
19
POCOCK, supra note 12, at 128, 288, 420, 480–81 (fearing corruption of those in
power).
20
Id. at 364–65.
21
Id. at 480.
22
In the case of England, the leaders had also corrupted the people. GORDON S.
WOOD, THE CREATION OF THE AMERICAN REPUBLIC, 1776–87, at 32–33 (1969)
[hereinafter WOOD, THE CREATION OF THE AMERICAN REPUBLIC].
23
The nature of corruption with respect to colonial leaders was a failure of
independence in attempting to secure the common good resulting in majoritarian
factionalism. GORDON S. WOOD, THE IDEA OF AMERICA: REFLECTIONS ON THE
BIRTH OF THE UNITED STATES 235–36 (2011) [hereinafter WOOD, THE IDEA OF
AMERICA].
24
On the theory that property holding was correlated with independence, the vote
was confined to property holders. Non-property holders, women, and minors were
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property ownership was believed to foster independence, the
Framers believed that “if their experiment in Republicanism was
to succeed, the American people had to avoid the luxury and
corruption that had destroyed ancient Rome.”25 In addition, Bills
of Rights were necessary in the new free states to assure that the
leaders were reigned in. By the time of the Constitution’s
founding, neither the anti-Federalists nor the Federalists had
sunny views of the extent of civic virtue in the general
population. The anti-Federalists maintained that there was no
reason to believe that representatives in Congress would have the
civic virtue needed to promote the public interest. They pressed
for limited governmental powers and an explicit Bill of Rights.
The Federalists did not abandon a belief in rights. Their
initial view was that governmental institutions had no power to
violate rights, that attempting to spell out specific rights risked
leaving out important rights, and that the courts possessed the
power to curb abuses of rights.26 They further believed that
separation of powers and checks and balances would make it
difficult for government to perpetrate serious abuse. Although
they recognized that citizens could be selfish and act out of selfinterest, they believed that a certain amount of civic virtue was
necessary if a democratic republic was to survive, and they
believed that there was enough civic virtue to expect that
property holding citizens would possess enough moral
independence to elect wise and prudent representatives.27 From
the perspective of the Federalists, the government was a
democratic republic in that the People distributed governmental
powers to various parts of the government while retaining their
rights and liberties. From this perspective, the democratic
republic secures rights and seeks to limit the effects of the limited
civic virtue held by the populace while hoping that governmental

regarded as not independent and were, therefore, excluded from the vote. Id. at 192–
93.
25
Id. at 325.
26
WOOD, THE CREATION OF THE AMERICAN REPUBLIC, supra note 22, at 536–40.
27
This Jeffersonian notion tended to equate property holders with farmers. Given the
rise of agribusiness and that wage earners are dependent on employers, the
independence assumption is compromised. ROBERT N. BELLAH, THE BROKEN
COVENANT: AMERICAN CIVIL RELIGION IN A TIME OF TRIAL 117, 131 (The
University of Chicago Press 2d ed. 1992) (1975) [hereinafter BELLAH, BROKEN
COVENANT]. This supports the view that a safety net and a guaranteed job would
further republican values.
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leaders will be prudent, wise, and dedicated to the public
interest.28
In addition to the political traditions that led to the
Constitution, the influence of religion upon the Constitution is
worth noting. It would be a mistake to suppose that political
leaders at the time were uniformly religious. Thomas Jefferson
hoped that religions would fade away, and Thomas Paine’s
attitudes mirrored the European Enlightenment’s anti-religious
views. Still less would it make sense to suppose that those who
held religious views were homogeneous. To be sure, there were
few Catholics and Jews, let alone Muslims, Buddhists, and
Hindus.29 The religious demographics were predominantly
Protestant, but Protestant of all shapes and sizes, and the
differences among Protestants were taken far more seriously than
they are today.30 Nonetheless, it is fair to say that Protestant
Christianity played a prominent role at the founding.31
These Protestants were not typical European Protestants
and that made a difference. Many European Protestants did not
see politics as important. As Charles Taylor puts it, they took the
Augustinian view that politics was not “important in the plan of
salvation.”32 Instead, it was a “makeshift, a compensation for our
fallen condition, saving us from the worst consequences of the
Fall.”33 They primarily looked to the next world, not to the

28

WOOD, THE CREATION OF THE AMERICAN REPUBLIC, supra note 22, ultimately
emphasizes this understanding of popular rule together with a chastened view of the
amount of civic virtue alive in the citizenry. BERNARD BAILYN, THE IDEOLOGICAL
ORIGINS OF THE AMERICAN REVOLUTION 346–47, 368 (Belknap Press enlarged ed.
1992) (1967) shows that skepticism about the possibilities of civic virtue in a large
polity among anti-Federalists was even greater than that of the Federalists.
29
Will Herberg estimates that there were 25,000 Catholics in the colonies at the time
of the Revolution building to 40,000 by 1789. WILL HERBERG, PROTESTANTCATHOLIC-JEW 137 (Rev. ed. 1960). There were approximately 2,500 Jews in the
colonies in 1776 and 5,000 in 1826. Id. at 172–73. The general population in 1789
was approximately 40,000,000. Id. at 137.
30
James Davison Hunter, Religious Freedom and the Challenge of Modern Pluralism,
remarks that the Religion Clauses had the practical intention of reducing the deep
and long-standing tensions spawned by the interprotestant rivalries. ARTICLES OF
FAITH, ARTICLES OF PEACE 93, 100 (James Davison Hunter & Os Guinness eds.,
1990).
31
MARK A. NOLL, AMERICA’S GOD: FROM JONATHAN EDWARDS TO ABRAHAM
LINCOLN 9 (2002).
32
Charles Taylor, Religion in a Free Society, in ARTICLES OF FAITH, supra note 30, at
100.
33
Id. The religious right took this position in the 1950s before it became a major
political player in the late 1970s. GEORGE M. MARSDEN, THE TWILIGHT OF THE
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government of this one.34 But many European Protestants sought
an alliance with government to promote their vision of the
truth.35 In contrast, American Protestants had been European
dissenters. They fled persecution in Europe and realized they
could not ignore the structure of government. 36 If in Europe,
traditional Protestants could be comfortable with monarchy and
other forms of authoritarian rule, dissenting Protestants had to
be more careful in the New World. Indeed, quite unlike
traditional Protestantism in Europe,37 American religious leaders
supported republican principles of government.38 Even the
Puritans promoted many republican themes including “popular
sovereignty, mixed government, constitutional checks, [the]
corrupting influence of wealth and luxury, and the need for
virtue in the citizenry.”39 And obviously, they joined in the belief
that morality was objective in character.40
But the Puritans famously refused to respect religious
liberty in the management of the Massachusetts Bay Colony, and
that was not consistent with republicanism. As Roger Noll
observed republican “language returned consistently to two main
themes: fear of abuse from illegitimate government and a nearly

AMERICAN ENLIGHTENMENT: THE 1950’S AND THE CRISIS OF LIBERAL BELIEF 128
(New York: Basic Books, 2014).
34
ROBERT N. BELLAH, Religion and the Legitimation of the Republic, in THE ROBERT
BELLAH READER 247 (Robert N. Bellah & Steven M. Tipton eds., 2006) [hereinafter
BELLAH READER] (Machiavelli, Rousseau, and even Tocqueville wondered whether
Christianity could produce good citizens with their attention on the other life).
35
Thus, established churches persisted for centuries. ROGER FINKE & RODNEY
STARKE, THE CHURCHING OF AMERICA 15–16 (1992).
36
Herberg, supra note 29, at 99 (apart from Anglicanism, virtually all of the
Protestant churches were dissenting in character and in varying degrees opposed to
the established institutions in the old country). On the importance of religion to
American culture and politics, see JAMES E. BLOCK, A NATION OF AGENTS: THE
AMERICAN PATH TO A MODERN SELF AND SOCIETY 184 (2002).
37
See NOLL, supra note 31, at 57–63 (discussing the tension between traditional
religion and Republicanism).
38
ROBERT N. BELLAH, To Kill and Survive or to Die and Become, in BELLAH READER,
supra note 34, at 101 (Robert N. Bellah & Steven M. Tipton eds., 2006)]. BELLAH,
BROKEN COVENANT, supra note 27, at 5–-53. NOLL, supra note 31, at 64–70.
39
PHILIP GORSKI, AMERICAN COVENANT: A HISTORY OF CIVIL RELIGION FROM THE
PURITANS TO THE PRESENT at 47 (2017).
40
Philosophers debate whether morality is objective and what objectivity might be.
Stephen Darwall, Allan Gibbard, & Peter Railton, Toward Fin de siècle Ethics: Some
Trends, 101 PHIL. REV. 115 (1992); GIDEON ROSEN, ALEX BYRNE, JOSHUA COHEN &
SEANA SHIFFRIN, THE NORTON INTRODUCTION TO PHILOSOPHY 641–96 (2015). In
this essay, I assume that morality is objective and bracket the debates over the
meaning of objectivity.
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messianic belief in the benefits of liberty.” 41Although the
Religion Clauses are supported by multiple values,42 given the
diversity just of the Protestants concerns of equality and fairness,
not to mention avoiding religious conflict, made those clauses
necessary.43
If the Federal government was left without power to deny
religious liberty, it is also the case that the constitutional structure
itself did little directly to promote virtuous lives.44 Nonetheless,
some early statesmen recognized that the government could not
long survive without a moral citizenry. John Adams maintained
that “Our Constitution was made only for a moral and religious
people. It is wholly inadequate to the government of any
other.”45 And George Washington observed that religion and
morality were “indispensable supports” of all the “dispositions
and habits which lead to political prosperity.”46
Whether religion is as tightly connected to moral lives as
Adams and Washington believed, we can safely conclude from
this exposition that the Constitution is not a relativist
document.47 In fact, Adams, Hamilton, Jefferson, Madison and
Paine all agreed that republican government needed a spirit of

41

NOLL, supra note 31, at 56.
STEVEN H. SHIFFRIN, THE RELIGIOUS LEFT AND CHURCH-STATE RELATIONS 20–
23, 29–38 (2009) [hereinafter SHIFFRIN, THE RELIGIOUS LEFT].
43
See ARTICLE OF FAITH, supra note 30.
44
It is strongly arguable that the constitutional protection of religion has promoted
religious values and moral virtue though clearly many religious persons lack moral
virtue and many non-religious people do not. See SHIFFRIN, supra note 42, at 34-38.
45
John Adams, Letter from John Adams to a Unit of the Massachusetts Militia (Oct. 11,
1798), quoted in THE WORKS OF JOHN ADAMS 9 (C. Adams ed., photo reprint 1971)
(1850-56).
46
George Washington, Farewell Address (1796), reprinted in JAMES D. RICHARDSON, A
COMPILATION OF THE MESSAGES AND PAPERS OF THE PRESIDENTS 1789-1908, at 220
(1908).
47
Although Cass R. Sunstein, Beyond the Republican Revival, 97 YALE L.J. 1539, 1554
(1988) denies that his form of republicanism is relativistic, there is reason to doubt
this conclusion. He and other deliberative democrats maintain that we know that an
outcome is substantively good because it has emerged from an agreement among
political equals. On this theory if political equals agree that torture is to be used, that
outcome is substantively good. To put it another way, political equals can agree on
outcomes that may be procedurally justified by democratic processes, but are
affirmatively bad outcomes. The Framers believed, as did John Stuart Mill, JOHN
STUART MILL, ON LIBERTY (1859), reprinted in J.S. MILL: ON LIBERTY AND OTHER
WRITINGS 1, 89 (Stefan Collini ed., 1989), and Ronald Dworkin, RONALD
DWORKIN, JUSTICE FOR HEDGEHOGS 7–8 (2011), that there is an objective moral
reality, which is not to deny that discerning what that reality might be is problematic
in many circumstances.
42
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virtue and a concern for the public good.48 Thus, William Lee
Miller refers to the “moral project of the American Founders.”49
The product of that project–the Constitution–does not protect
freedom and equality because that coincides with an aggregation
of preferences.50 It does so out of a respect for persons and a belief
in the common good. Indeed, they thought it imperative that
governmental representatives be oriented toward the public
good, not toward the interests of powerful factions, and they
recognized that the citizenry had to have a requisite degree of
civic virtue to elect representatives that were oriented toward the
public good. At the same time, the Constitution is fuzzy as to
how civic virtue might be fostered, let alone the government’s
role in the process. Nonetheless, many of its Framers recognized
that civic virtue was dependent upon private virtue. There is no
evidence that they believed civic virtue was hermetically sealed
off from the kinds of character citizens displayed in their private
lives. Indeed, Washington and Adams were not alone in
believing that the existence of a religious people was important
to the vitality of a constitutional republic.51 Even Jefferson
thought the moral content of the Christian Bible was important
for the living of a good life.52
48

They disagreed on the extent to which virtue would primarily come from the
people or their leaders. Jefferson and Paine had great trust in the people. See generally,
WOOD, THE IDEA OF AMERICA, supra note 23, at 215–17. Adams thought
government depended on the people’s virtue (see supra text accompanying note 45).
Hamilton believed that trust in the virtue of the leaders was vital in a republican
government. Robert W.T. Martin, Reforming Republicanism: Alexander Hamilton’s
Theory of Republican Citizenship and Press Liberty, 25 J. OF THE EARLY REPUBLIC 21
(2005). And, of course, Madison depended upon government leaders to rise above
factions to implement the common good. See WOOD, THE CREATION OF THE
AMERICAN REPUBLIC, supra note 22, at 593–615.
49
William Lee Miller, The Moral Project of the American Founders, in ARTICLES OF
FAITH, supra note 29, at 17. See also MARSDEN, supra note 33, at xxi. (“The American
founders . . . took for granted that there was a Creator who established natural laws,
including moral laws, that could be known to humans as self-evident principles to be
understood and elaborated through reason.”).
50
Sunstein, supra note 47, at 1542–47; see also SULLIVAN, supra note 18, at 182 ( “It
trivializes life to see all claims to quality as directly comparable on some supposedly
neutral and objective scale of satisfaction.”).
51
This does not mean that the Founders meant our Constitution to stand for the
proposition that religion is the foundation of republican government. See Miller,
supra note 49, at 33–39 (recognizing that the perspective favoring religion as the
foundation was important, but the Enlightenment and some Radical Republican
themes created a complex set of interaction preventing a conclusion that religion was
the foundation).
52
Thus, he famously produced an edited version of the Bible omitting the miracles,
while retaining the moral content. THOMAS JEFFERSON, THE JEFFERSON BIBLE
(Smithsonian ed. 2015).
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I would maintain that the establishment of a Constitution
premised on the belief a moral order and a belief that the stability
of the Constitution depends upon a citizenry committed to
leading moral lives with varying degrees of leeway, is important
for the interpretation of the Constitution. I am not saying that we
need be constrained by the particular conceptions held by the
Framers about the good life. We need not believe that the good
life is necessarily bound up with the polity as Aristotle believed,
though we do need a critical mass of active citizens. We need not
believe with Machiavelli that the good life is a military life or a
“manly life,” and we need not denigrate “manly” lives, at least
to the extent that the “manly life” does not include the
denigration of women. Importantly, we can recognize that there
are limits to our ability to separate the moral from the immoral,
and that moral lives can include many characteristics and lived
experiences without believing that all lives are moral lives. We
can support the Framer’s conception of equal citizenship without
supporting their conception of who is included in the conception
of equality.
Some have argued that this selective approach to the
beliefs of the Framers is not defensible. I, on the other hand, see
no problem with drawing on the wisdom and authority of the
Framers on some issues––but not others. Narratives have more
power when they are rooted in traditions rather than
abstractions, but those traditions need not be adopted wholesale.
Moreover, there is nothing illogical about selecting the sweet and
dispensing with the bitter when the two are not logically tied
together. G. Edward White argues, however, that this scavenger
approach implicates a lack of scholarly discipline and integrity.53
I have no particular stake in whether law is a discipline, though
I believe it is, and White’s claim seems off the mark. Law
professors not only teach their students the doctrine in particular
areas, but they also teach their students how to argue. Much legal
scholarship consists of legal rhetoric (in the Aristotelian sense)
arguing for a particular legal conclusion. In the area of
Constitutional Law, this frequently calls for a persuasive
narrative of what the country stands for. This kind of narrative is
inconsistent with the positivistic strictures of historical
53

G. Edward White, Reflections on the “Republican Revival”: Interdisciplinary Scholarship
in the Legal Academy, 6 YALE J.L. & HUMAN. 1, 2, 22, 26–27, 30, 33 (1994).
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scholarship that White apparently holds dear.54 White’s
approach to historical scholarship is narrow, albeit traditional.
There is no warrant for his imperial claims.
Many narrations can be told about the meaning of the
Constitution and the meaning of the country, and those
narratives do not stop with the founding of the Constitution. The
narrative I am drawing serves partially as a description and
partially as a basis for criticism. So, as I have argued, the
Constitution is premised on the existence of a moral order. On
that understanding, many of our liberty rights are morally
required. Moreover, they have evolved from the original
understanding at the time of the framing and the adoption of the
Fourteenth Amendment. As is the case with equality, we have a
richer understanding of our tradition55 supporting liberty and
equality. So, our citizens have a privacy right to possess and use
contraceptives. Our citizens have a right to engage in same-sex
sexual relations.
In addition, citizens are entitled to be treated by the
government with equal concern and respect.56 From that
perspective, the original Constitution was morally compromised.
William Lloyd Garrison rightly called it a “covenant with death,
and an agreement with hell.”57 Abraham Lincoln speculated that
God had brought us the Civil War because of the country’s
handling of slavery.58 We can now tell a story in which the
Constitution’s shriveled understanding of equality has been
expanded to abolish slavery, and to combat race discrimination,
sex discrimination, and discrimination on the basis of sexual
orientation. There is much more to be done, but it is not puffery
to claim that the country has moved toward greater equality.
The Constitution expects its leaders to act in favor of the
common good. This does not mean that political solutions will
benefit all. The Framers were not so naïve as to suppose that
54

See id. at 34–35.
See GORSKI, supra note 39, at 5 (suggesting that the meaning of a tradition is
disclosed over time).
56
RONALD DWORKIN, TAKING RIGHTS SERIOUSLY 272–73 (1977).
57
Donald Yacovone, A Covenant with Death and an Agreement with Hell, MASS. HIST.
SOC’Y (June 2005), http://www.masshist.org/object-of-the-month/objects/acovenant-with-death-and-an-agreement-with-hell-2005-07-01.
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BELLAH, BROKEN COVENANT, supra note 27, at 54. See also GORSKI, supra note 39,
at 93.
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legislation would not produce winners and losers. But they did
expect that legislation should be based on the public good, not
on what a favored few would like independent of the public
good. Accordingly, the Constitution is concerned about
corruption and civic virtue. It favors checks and balances to
minimize corruption in the political sphere. It worries that there
might be insufficient civic virtue to provide sufficient support for
the framework and values it supports.
In outlining this rendition of our constitutional tradition,
I recognize that I have not filled out its implications for the
speech, press, association, and religion freedoms protected by the
First Amendment, nor have I reckoned with other renditions of
the principles of our Constitution together with their
implications for the First Amendment. To that I now turn.

II. THE FIRST AMENDMENT
A. Freedom of Speech
The Supreme Court has maintained that, “Under the
First Amendment there is no such thing as a false idea.”59 It has
insisted that content regulation by government is particularly
suspect.60 These stances comport with a Lockean story about the
Constitution. From this perspective, the promotion of good lives
is not the responsibility of the government.61 Indeed, the
government should be neutral about the good life.62 In
59

Gertz v. Robert Welch, Inc., 418 U.S. 323, 339 (1974).
See, e.g., Reed v. Town of Gilbert, 135 S.Ct. 2218, 2226 (2015); R.A.V. v. St. Paul,
505 U.S. 377, 397 (1992).
61
From this perspective, it can, of course, promote belief in principles of justice and
prevent wrongdoing. Charles Taylor has observed that modern philosophy has
discussed what we ought to do without sustained treatment of what it is “good to be
or what it is good to love.” CHARLES TAYLOR, DILEMMAS AND CONNECTIONS 3
(2011) [hereinafter TAYLOR, DILEMMAS].
62
Ronald Dworkin broadly contended that the “government must be neutral on what
might be called the question of the good life.” Ronald Dworkin, Liberalism, in
PUBLIC AND PRIVATE MORALITY 113 (Stuart Hampshire ed.1978). His basic idea was
that government does not treat its citizens with equal concern and respect if it takes a
position on what the good life might be. Id. But that idea is contestable. If I think
your life of alcohol addiction is less worthwhile than a life of family, friends, and
service to others, I still respect you as a human being worthy of equal concern and
respect. If government denigrates addiction, it still regards you as an equal citizen.
As a matter of policy, it simply favors some moral choices over others. Important
parts of the liberal tradition have taken strong positions on the good life and have
60
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determining whether speech should be prohibited or punished,
government cannot take into account the value of speech. As one
scholar puts it:
[I]f the First Amendment means anything, it is
that the level of constitutional protection cannot
vary on the basis of differing viewpoints . . . . [and
it is] doubtful that an arm of the state should have
the authority to decide for the individual that
certain means of mental development are better
than others.63
In the absence of speech clashing with other rights or causing
significant harm, the government is foreclosed from preventing
or penalizing the speech.
If one tries to connect the Lockean story to contemporary
First Amendment doctrine, it becomes obvious that the story is
overdrawn. Government is not required to be neutral about the
good life. Compulsory education is not unconstitutional.64
Similarly, it is not unconstitutional for the state to develop
curricula and select textbooks on the premise that certain means
of mental development are better than others.65 Nor is it
unconstitutional for the state in its educational system to
promote some lives over others in educating children as to proper

argued that government rightly takes a role in promoting such lives. See BERNARD
SEMMEL, JOHN STUART MILL AND THE PURSUIT OF VIRTUE 1–3, 12–13, 16, 52–53,
82–89, 102–03, 198 (1984). For discussion of the ways in which institutions such as
law and public universities promote liberal virtues in a Millian vein, see Steven G.
Salkever, “Lopp’d and Bound”: How Liberal Theory Obscures the Goods of Liberal Practices,
in LIBERALISM AND THE GOOD 167–202 (R. Bruce Douglas, Gerald M. Mara, and
Henry S. Richardson eds., 1990). For critical commentary regarding neutrality
liberalism, see Steven Shiffrin, Liberalism, Radicalism, and Legal Scholarship, 30 UCLA
L.REV. 1103 (1983). For an attractive Aristotelian alternative to neutrality liberalism,
see Martha Nussbaum, Aristotelian Social Democracy, in LIBERALISM AND THE GOOD,
203–52 (R. Bruce Douglas, Gerald M. Mara, and Henry S. Richardson eds., 1990).
63
Martin H. Redish, The Value of Free Speech, 130 U. PA. L. REV. 591, 613, 627
(1982).
64
In professional legal circles, there is no serious legal question about this. Indeed,
the case for compulsory public education at some point during a child’s life is
surprisingly strong. For discussion, see SHIFFRIN, THE RELIGIOUS LEFT, supra note
42, at 63–81.
65
Amy Gutmann, Undemocratic Education, in LIBERALISM AND THE MORAL LIFE 83
(Nancy Rosenblum ed., 1989) (“The content of public schooling cannot be neutral
among competing conceptions of the good life. And, if it could, we would not and
should not care to support it.”) [hereinafter LIBERALISM AND THE MORAL LIFE].
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behavior, wholesome values, and appropriate ambition.66And
the state need not be neutral when it selects books for libraries or
art for museums. Indeed, the maintenance of libraries and art
museums and general state support for culture and the arts
suggests that some forms of life are better than a life of beer
guzzling.67
Beyond government speech or subsidies of speech, it
would be an overstatement to suggest that the First Amendment,
as interpreted, prohibits government to take the value of speech
into account in determining whether speech should be protected.
Obscenity,68 fighting words,69 commercial advertising,70 and
some forms of defamation71 have no protection or less protection
because the Court has determined that those types of speech
carry no substantial value or comparatively less value. Moreover,
the Court makes explicit or implicit decisions about the
importance of communications when it determines what
communications count as speech within the meaning of the First
Amendment,72 and what accommodations to make when speech
clashes with another interest.73 This is not to say that government
should be able to prohibit speech merely because it lacks moral
value. It is to say that it is appropriate to weigh the value of the

66

See id. at 74 (“Honesty is better than deceitfulness, industriousness better than
sloth, insight better than insensitivity, kindness better than cruelty – and not just
because honest, industrious, insightful, and kind people have more freedom of
choice. They may have less, precisely because they are constrained by these virtues.
We nonetheless value these virtues because there is more to a good life and to a good
society than freedom.”).
67
See Ronald Dworkin, Can a Liberal State Support Art, in A MATTER OF PRINCIPLE
221–33 (1985) specifically denied this. For a convincing rebuttal, see Cécile Laborde,
Liberal Neutrality, Religion, and the Good, in RELIGION, SECULARISM, AND
CONSTITUTIONAL DEMOCRACY 249–72 (Jean L. Cohen & Cécile Laborde eds.,
2016). On the propriety of subsidies by government that are not neutral about the
good life, see generally, Steven H. Shiffrin, Government Speech, 27 UCLA L. REV.
565 (1979-1980).
68
See STEVEN H. SHIFFRIN, JESSE H. CHOPER & FREDERICK SCHAUER, THE FIRST
AMENDMENT 116–25 (6th ed., 2015).
69
Id. at 141–44.
70
Id. at 272–77.
71
Id. at 70–81.
72
Robert Post, Recuperating First Amendment Doctrine, 47 STAN. L. REV. 1249, 1250–
60 (1995).
73
Often the Court woodenly applies a stringent test favoring speech, but it is
sometimes more sensitive to context, for example, when it develops rules to
accommodate the clash between speech and reputation. For discussion, see STEVEN
H. SHIFFRIN, DISSENT, INJUSTICE, AND THE MEANINGS OF AMERICA 62–63 (1999).
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speech in determining whether the harm it causes should be
tolerated.74
Although the Court has taken the value of speech into
account in making many decisions,75 in recent years the Court
has protected depictions of animal cruelty76 and gruesomely
violent video games77 without taking into account their
comparative lack of First Amendment value. It has also
protected other forms of speech without appropriate
consideration of their lack of value.78
1. Commercial Speech
From a moral lives perspective, one of the most
indefensible forms of constitutional protection is commercial
advertising. U.S. advertisers spend more than $200 billion in a
single year.79 By the end of the twentieth century, according to
Thomas Frank, the average American saw approximately one
million advertisements a year.80 Whatever the individual product
promoted, the overall message promoted by this advertising is
that happiness is achieved by limitless material consumption.81 It
encourages its audience members to yearn for luxury so that they
can afford an increasing amount of products. This is deeply at
odds with the promotion of moral lives. As Robert Bellah has
observed, corruption is the “opposite of republican virtue. . . .
Luxury is that pursuit of material things that diverts us from
concern for the public good, that leads us to exclusive concern
for our own good, or what we would today call consumerism.”82
Moreover, mass advertising achieves its success by
indiscriminately, typically falsely, associating products with
74

For a contrary view, see Martin H. Redish & Gary Lippman, Freedom of Expression
and the Civic Republican Revival in Constitutional Theory in Constitutional Theory: The
Ominous Implications, 79 CAL. L.REV. 267 (1991).
75
I do not endorse all of those decisions.
76
United States v. Stevens, 559 U.S. 460 (2010).
77
Brown v. Entm’t Merchs. Ass’n., 564 U.S. 786 (2011).
78
See STEVEN H. SHIFFRIN, WHAT’S WRONG WITH THE FIRST AMENDMENT? 25–34
(2016) (pre-trial publicity) [hereinafter SHIFFRIN, WHAT’S WRONG]. It also inflates
the value of speech by affixing a political label to the activity without peering beneath
the abstraction. Id. at 14–19 (intentional infliction of emotional distress at funeral).
79
A. Guttmann, Advertising spending in the U.S. 2015-2022, STATISTA, (Mar. 28, 2019),
https://www.statista.com/statistics/272314/advertising-spending-in-the-us/.
80
THOMAS FRANK, ONE MARKET UNDER GOD 253 (2000).
81
BELLAH, BROKEN COVENANT, supra note 27, at 134.
82
Religion and the Legitimation of the Republic, quoted in BELLAH READER, supra, note
34, at 261.
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“love, friendship, neighbourliness, pleasure, happiness and
sexual attraction.”83 The acceptance of this multi-billion dollar
parade of lies is corrosive to the importance of truth in a
democratic culture. Moreover, this barrage of invented images
creates a confused culture in which the notions of the moral life
promoted in schools84 is undermined by appeals promoting
consumerism, a life with no answers to the problems of
loneliness, frustration, and death. Indeed, it would be the rare
religion or philosophy that would claim that the good life is
dedicated to the acquisition of goods.85 What John Dewey
observed is certainly true – at least at funerals, “[w]e praise even
our most successful [people], not for their ruthless and selfcentered energy in getting ahead, but because of their love of
flowers, children, and dogs . . . .”86
I am not suggesting that commercial advertising should
be outlawed. I am suggesting that commercial advertising is
overvalued in First Amendment doctrine. Yes, the Court has
stated that commercial advertising deserves a measure of
protection commensurate with its lower place in the hierarchy of
the First Amendment. 87 Even the Court’s recognition that
commercial speech has a subordinate position in the scale of
First Amendment values does not go far enough in my view. Yet
some justices of the Court have suggested that commercial
advertising (that is not deceptive or misleading) deserves
protection at the same level as other protected speech,88 and the
Court has sometimes tested commercial regulations in quite
stringent ways.89 My claim is that commercial advertising, like
other forms of economic regulation, deserves no special
constitutional protection. I, for example, see no reason for
tobacco advertising to have any First Amendment weight on the
83

GILLIAN DWYER, ADVERTISING AS COMMUNICATION 80 (New York: Routledge,
1982), quoted in Ronald K.L. Collins & David M. Skover, Commerce and
Communication 71 TEX. L.REV. 697, 709 n. 66 (1993). See generally RONALD K.L.
COLLINS & DAVID M. SKOVER, THE DEATH OF DISCOURSE 67–119 (2d ed. 2005).
Consider, “Love, it’s what makes a Subaru a Subaru.”
84
I do not mean to suggest that such lives are promoted only in schools, nor do I
mean to suggest that schools promote a homogeneous conception of the moral life.
85
BELLAH, BROKEN COVENANT, supra note 27, at 134. See also GORSKI, supra note 39,
at 37–38 (although the Puritans might be characterized as a counter example
because they are associated with the rise of capitalism, they privileged Christian
charity over material consumption).
86
JOHN DEWEY, INDIVIDUALISM OLD AND NEW 13 (1993).
87
Ohralik v. Ohio State Bar Ass’n, 436 U.S. 447, 456 (1978).
88
Lorillard Tobacco Co. v. Reilly, 533 U.S. 525 (2001).
89
See id.; Thompson v. W. States Med. Ctr., 535 U.S. 357 (2002).
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scales to be balanced against government regulation or
prohibition.
Tobacco smoking kills 435,000 U.S. citizens each year,
the equivalent of three 747’s crashing with no survivors each day
for a year.90 I am not suggesting that those who risk shortening
their life for the pleasure of smoking are engaged in immoral
activity.91 It is worth reflecting, however, on the morality of the
practice of encouraging millions to become addicted to a product
that leads to so much death and suffering. In my mind, it is
indefensible that advertisers encouraging the use of this deadly
product warrant any degree of First Amendment protection.
2. Political Spending
If the protection of commercial advertising is
problematic, First Amendment protection for unlimited
spending by wealthy individuals and corporations casts a blind
eye on corruption and undermines democracy.92 The structure of
the Constitution was designed to produce representatives who
could “discern the true interest of their country” and enact
legislation consonant with the “public good.”93 But First
Amendment protection for unlimited spending by the wealthy
and corporations underwrites a daily diet of bribes in the national
capital and in state capitals across the country,94 all the more
worrisome because such bribes are difficult to prove since the
participants are rarely foolish enough to leave a paper trail.
In response to this, Justice Kennedy, speaking for the
Court, concedes that demonstrable bribes are unacceptable. But
he continues: “The fact that speakers may have influence over or
access to elected officials does not mean that these officials are
corrupt: ‘Favoritism and influence are not . . . avoidable in
representative politics. It is in the nature of an elected
90

ALLEN M. BRANDT, THE CIGARETTE CENTURY 13 (2007).
Moral arguments could be invoked, however. Smoking is a vice, not a virtue.
92
For discussion, see SHIFFRIN, WHAT’S WRONG, supra note 59, at 95–112. See also
ROBERT KUTTNER, THE SQUANDERING OF AMERICA (2007) (The dependence of
political parties on large donations includes Republicans and Democrats. Wealthy
donors to Democrats are liberal on many issues, but not on the “core issue of how to
housebreak capitalism.”).
93
THE FEDERALIST NO. 10 (James Madison).
94
See Daniel H. Lowenstein, Political Bribery and the Intermediate Theory of Politics, 32
UCLA L. REV. 784, 848 (1985) (bribery through campaign contributions is so
widespread as to be routine).
91
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representative to favor certain policies, and, by necessary
corollary, to favor the voters and contributors who support those
policies.’”95 One could be forgiven for believing that buying
influence and access is a corrupt practice and not a necessary
feature of a representative government. Indeed, as we have seen,
an important goal of the Constitution was to achieve a form of
government that would not be corrupt in this way. Moreover,
corrupt practices can go the other way. Instead of contributors
buying influence and access to a representative, a representative
will frequently take public stands designed to appeal to the
richest of contributors. Sometimes rich contributors want things
that are in the public interest. Sometimes rich contributors are
public spirited. But there is no reason to believe that these
unelected individuals have any privileged insight into the
character of the common good. And one need not be a cynic to
recognize that wealthy individuals and lobbyists frequently seek
profit at the expense of the public interest.
This is especially true of corporations. Leaders of
corporations invest in politics to bring larger profits to the benefit
of their shareholders wholly apart from the relationship of their
position to the public interest.96 For the most part, corporations
must seek profits even if it is at the expense of the public
interest.97 Yet these entities are constitutionally entitled to buy
influence and access even though they are not entitled to vote.98
In response, Justice Kennedy provides an assurance that
our citizens’ knowledge that corporations and the wealthy can
spend unlimited sums “will not cause the electorate to lose faith
in our democracy.”99 He supposes that voters know that their
fellow citizens will not be influenced by a blizzard of ads unless
the ads speak the truth. This is false on two counts. First, the
electorate has no such confidence. Our citizens were and are
strongly opposed to the First Amendment protections the Court
has provided.100 Second, even if our citizens had such faith, the
95

Citizens United v. FEC, 558 U.S. 310, 359 (2010) (internal citation omitted).
For insight into how corporations work, see DAN CLAWSON, ALAN NEUSTADT &
DENISE SCOTT, MONEY TALKS: CORPORATE PACS AND POLITICAL INFLUENCE
(1992).
97
C. EDWIN BAKER, HUMAN LIBERTY AND FREEDOM OF SPEECH 194–224 (1989).
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558 U.S. at 358.
99
Id. at 360.
100
Christian Farias, Americans Agree On One Thing: Citizens United Is Terrible,
HUFFINGTON POST (Sept. 29, 2015),
96
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empirical evidence makes clear that the truth does not unerringly
emerge in the marketplace of ideas.101 False political ads are often
effective. When they are provided by entities structured to
promote profits rather than truth, they deserve to be excluded
from the marketplace.102 Even if the electorate were superhuman
discerners of truth, the notion that corporations and the wealthy
have privileged access to the powerful is indefensible. To be sure,
political speech is undeniably important. But its importance is
outweighed in this context by the importance of integrity in our
elections and the quality of our representatives.
3. Freedom of Association
It is often observed that political speech is centrally
important to the First Amendment,103 but this unnecessarily and
all too casually downplays the importance of other significant
speech. The First Amendment is a church with many
tabernacles. Of course, political speech is important, but if
citizens are to lead moral lives, their daily interactions with
others deserve protection.104 Moral agents rarely live like monks,
and even monks are part of a social group in an association.
Citizens form their values and live their lives through
relationships,105 and the speech employed in those relationships
is crucial to their self-realization.106 It should be unthinkable that
government could prohibit or outlaw that speech except in rare
cases. As Seana Shiffrin has argued, associations generally
deserve protection so that moral agents can interact and develop
https://www.huffingtonpost.com/entry/citizens-united-johnroberts_us_560acd0ce4b0af3706de129d (in a 2015 Bloomberg poll, 78% of
Americans opposed the Court’s decision).
101
Frederick Schauer, Facts and the First Amendment, 57 UCLA L. REV. 897, 909
(2010).
102
C. Edwin Baker, Commercial Speech: A Problem in the Theory of Freedom, 62 IOWA L.
REV. 1, 3 (1976).
103
The principal champion of this view was ALEXANDER MEIKLEJOHN, FREE SPEECH
AND ITS RELATION TO S ELF-GOVERNMENT (1948).
104
A politically centered perspective plagues some forms of modern Republicanism.
For example, freedom of religion is generally recognized as a basic human right, but
modern Republicans have to strain to admit it as a right on the ground that it is a
necessary precondition for democratic deliberation. See Sunstein, supra note 47, at
1551.
105
Of course, many associations can have socially negative results. See Robert K.
Vischer, The Good, the Bad and the Ugly: Rethinking the Value of Associations, 79 NOTRE
DAME L. REV. 949, 949 (2004).
106
SEANA VALENTINE SHIFFRIN, SPEECH MATTERS: ON LYING, MORALITY, AND THE
LAW 80-81, 96-98, 116–17 (2014).
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their values wholly apart from the impact of the association on
the political system.107 Such protection includes the right to
determine leaders, members and non-members.
Of course, there are a variety of associations and much
debate about freedom of association’s scope. That scope seems
to depend at least on the strength of the governmental interest,
the interest of the association in privacy of interaction or
preservation of its message, and the importance of “fair access to
material resources and mechanisms of power.”108 Although there
are exceptions, factors that generally tend to support some
regulation include size large enough or dispersed enough to be
incompatible with the kind of interaction that smaller size
entails, bureaucracy, and commercialism.109 In general, intimate
associations and ideological associations can discriminate on
grounds that would be off limits to many other associations. As
Michael McConnell observes, “The Ku Klux Klan, for example,
could not be forced to hire black leaders [and] the Boy Scouts do
not have to accept openly gay scoutmasters.”110 But, as he also
observes, “Businesses are subject to anti-discrimination laws,111
as are labor unions, political parties, newspapers, [and] private
voluntary associations.”112 Businesses (including law firms),
labor unions, and newspapers are subject to regulation because
they are primarily economic organizations. But McConnell’s

107

See generally, id.; Seana Valentine Shiffrin, What is Really Wrong with Compelled
Association?, 99 NW. U. L. REV. 839, 865–72 (2005) [hereinafter Seana Valentine
Shiffrin, Compelled Association]; Seana Valentine Shiffrin, A Thinker-Based Approach to
Freedom of Speech, 27 CONST. COMM. 283, 285 290, 293–294 (2011). On the values of
belonging to many groups, see Nancy L. Rosenblum, Pluralism and Self-Defense, in
LIBERALISM AND THE MORAL LIFE, supra note 65, at 221–26. In addition, as Alexis
de Tocqueville argued, associations provide an alternative to individualism that saps
political institutions of necessary guidance. De Tocqueville characterized
individualism as a “calm and considered feeling which disposes each citizen to
isolate himself from the mass of his fellows [leaving] the greater society to look after
itself.” ALEXIS DE TOCQUEVILLE, DEMOCRACY IN AMERICA 506 (George Lawrence
trans., J.P. Mayer ed., 1969).
108
Seana Valentine Shiffrin, Compelled Association, supra note 107, at 878.
109
NELSON TEBBE, RELIGIOUS FREEDOM IN AN EGALITARIAN AGE 84 (Cambridge:
Harvard University Press, 2017). For excellent discussion of public accommodations
and employment discrimination law, see id. at 115–63.
110
Michael W. McConnell, The Problem of Singling Out Religion, 50 DEPAUL L. REV.
1, 20 (2000) [hereinafter McConnell, Singling Out Religion].
111
Small businesses tend to be excluded from employment discrimination laws.
Tebbe, supra note 109, at 146. But they generally are not free to discriminate against
customers.
112
McConnell, Singling Out Religion, supra note 110, at 20.
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reference to private voluntary associations is overbroad.113 To be
sure, the Jaycees cannot discriminate on the basis of sex, but the
Ku Klux Klan can discriminate on the basis of race and religion
despite the fact that it is a private voluntary association. A basic
difference between the two is that the Jaycees play an important
role in economic networking and the Klan is primarily an
ideological organization. Political parties cannot discriminate on
the basis of race because of their important role in the elections
process, but they typically can discriminate on the basis of
political views because they are ideological organizations.114
Newspapers cannot discriminate on the basis of race, but they
could take ideology into account in hiring for the editorial
page.115 Large ideological organizations should be able to
discriminate on the basis of ideology to the extent their
organization functions to advance their ideology. For example,
the ACLU should be able to hire according to its mission, and it
should be able to confine its members to those who concur with
its views.116 But suppose a social conscience libertarian
organization forms a large subsidiary company to combat
poverty, believing that support of poor people should come from
the private sector, not from the government. They should be able
to hire libertarians as policy leaders, but they should not have a
constitutional right to discriminate against non-libertarians in the
selection of their volunteers or employees.
The scope of freedom of association should depend on
many factors, but it should and does leave substantial room for
moral agents to develop their values and it should balance
economic opportunity with an eye to permitting organizations to
113

A rich literature probes the question of which associations should not able to
discriminate and which should and to what extent. See generally CÉCILE LABORDE,
LIBERALISM’S RELIGION 160–96 (2017); Seana Valentine Shiffrin, Compelled
Association, supra note 107; TEBBE, supra note 109; James D. Nelson, The Freedom of
Business Association, 115 COLUM. L. REV. 461 (2015); Meir Dan-Cohen, Freedoms of
Collective Speech, 79 CAL.L. REV. 1229 (1991).
114
See Chad Flanders, Religious Organizations and the Analogy to Political Parties, quoted
in THE RISE OF CORPORATE POLITICAL LIBERTY 103 (Micah Schwartzman, Chad
Flanders, and Zoe Robinson eds., 2016).
115
Newspapers are not the state and cannot violate the First Amendment, and most
civil rights laws do not forbid discrimination on the basis of political ideology, but
the possibility of such a law is not just theoretical. See Protected Traits in DC, DC OFF.
HUM. RTS., https://ohr.dc.gov/protectedtraits (last visited Apr. 8, 2018) (D.C.
prohibits discrimination on the basis of political affiliation).
116
This, of course, would raise significant practical issues. Determining who supports
its policies in most cases would be difficult.
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operate in conformity with developed policies about what it
means to lead a moral life.117
Leaving the scope of freedom of association aside, many
rightly argue that, for a variety of reasons, the United States has
become too individualistic.118 Accompanying that individualism
is a lack of altruism. For example, work is no longer seen as a
calling or a contribution to the common good, but a domain of
“utilitarian individualism.”119 As Robert Bellah and his coauthors observe, a life composed mainly of work with little
intrinsic meaning without other contributions does not provide
“a narrative . . . that links public and private; present, past, and
future; and the life of the individual to the life of society and the
meaning of the cosmos.”120 Cost benefit individualism leaves a
void in the lives of its citizens with damaging effects on their
connections to our communities and broader public life.121 To
be sure, utilitarianism was initiated as a protest against arbitrary
religious and political power, but it has become transformed into
a generalized form of instrumental rationality that undermines
social relationships.122
This is not to say that Americans are wholly atomized.
Associations have declined, but have hardly disappeared.123
Friendships and families, of course, persist. To some extent,
however, friends and families make it easy for individuals to
withdraw from more public life. But, as Aristotle recognized,
117

For discussion of religious association, see notes infra notes 213–224 and
accompanying text.
118
See BELLAH, BROKEN COVENANT, supra note 27; ROBERT D. PUTNAM, BOWLING
ALONE: THE COLLAPSE AND REVIVAL OF AMERICAN COMMUNITY (2000) [hereinafter
PUTNAM, BOWLING ALONE].
119
ROBERT N. BELLAH, RICHARD MADSEN, WILLIAM M. SULLIVAN, ANN SWIDLER,
& STEVEN M. TIPTON, HABITS OF THE HEART: INDIVIDUALISM AND COMMITMENT IN
AMERICAN LIFE 83 (1985) [hereinafter BELLAH, HABITS OF THE HEART].
120
Id. at 83. I recognize that there may be no meaning to the cosmos, but I agree with
Bellah and his co-authors that a life of meaningless work and leisure is not
productive for the individual or the society.
121
See, e.g., PUTNAM, BOWLING ALONE, supra note 118; ROBERT WUTHNOW, LOOSE
CONNECTIONS: JOINING TOGETHER IN AMERICA’S FRAGMENTED COMMUNITIES 1–8
(1998). See also CHARLES TAYLOR, SOURCES OF THE SELF: THE MAKING OF THE
MODERN IDENTITY 500, 502 (1989) [hereinafter TAYLOR, SOURCES OF THE SELF]
(instrumentalism drains life of meaning and passion while undermining community
and self-government).
122
SULLIVAN, supra note 18, at 19–20.
123
See generally ROBERT D. PUTNAM & LEWIS M. FELDSTEIN, BETTER TOGETHER:
RESTORING THE AMERICAN DREAM (2003) [hereinafter PUTNAM & FELDSTEIN,
BETTER TOGETHER].
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good friends make each in the relationship better persons.124
Friendship and its virtues can be both private and public.125
Nonetheless, the evidence suggests that the public virtues of
friendship can be compromised by everything from long work
hours to individualistic diversions including television and
smartphones.126
This discussion suggests not only that government should
ordinarily respect the autonomy of private associations, but also
that when government takes measures to strengthen private
associations, it nurtures First Amendment values. So, for
example, when in late 2017 the Congress passed a bill that is
expected to diminish charitable giving,127 it aggravated an
already serious deficit in the institutions that strengthen First
Amendment values.
4. First Amendment Character
Finally, the impact of First Amendment doctrine on the
character of individuals is too often neglected.128 For example,
the First Amendment should welcome and encourage its citizens
to speak out against unjust habits, practices, traditions,
institutions, and authorities. Yet, the Supreme Court sanctions
unduly restrictive rules on demonstrations against injustice,
124

ARISTOTLE, NICOMACHEAN ETHICS, Book VIII, Ch. 5, § 5, at 125 (Terence Irwin,
trans., 2d. ed 1999) (“When a good person becomes a friend he becomes a good for
his friend.”). For reflections on the responsibilities of friendship and other
attachments, see PHILIP PETTIT, THE ROBUST DEMANDS OF THE GOOD 11–42 (2015).
125
BELLAH, HABITS OF THE HEART, supra note 119, at 116.
126
TAYLOR, SOURCES OF THE SELF, supra note 121, at 310 (reporting the view that
industrialization, technological change in everyday life, concentration, and mobility
undermine all forms of allegiance). Regrettably, so-called social media promote
isolation. Katherine Hobson, Feeling Lonely? Too Much Time on Social Media May Be
Why, NPR (Mar. 6, 2017). https://www.npr.org/sections/healthshots/2017/03/06/518362255/feeling-lonely-too-much-time-on-social-media-maybe-why.
127
See Howard Gleckman, 21 Million Taxpayers Will Stop Taking Charitable Deductions
Under the New Tax Law, FORBES (Jan. 11, 2018),
https://www.forbes.com/sites/beltway/2018/01/11/21-million-taxpayers-will-stoptaking-charitable-deductions-under-the-new-tax-law/#6107711a238f. For reflections
on how associations are encouraged in the private and public sectors, see PUTNAM &
FELDSTEIN, BETTER TOGETHER, supra note 123, at 269–94.
128
Of course, there are limits to the effect of constitutional interpretations on the
moral lives of its citizens (see Christopher Eisgruber, Civic Virtue and the Limits of
Constitutionalism, 69 FORDHAM L. REV. 2131 (2001)), but the impact of
interpretations on the behavior of public officials and the attitudes of its citizens
should not be underestimated.
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allows public employers and school principals to smother the
dissent of employees and students, and does not give citizens and
the press the same leeway to criticize many powerful individuals
that fall outside the narrowly and vaguely defined category of
public figures.129
Beyond the dissent line of cases, the importance of the
First Amendment protection for free speech encourages a
particular kind of character. Lee Bollinger has argued that this is
a good thing. He has argued that our protection of racist speech
makes clear that we are a tolerant nation and that protection
encourages toleration among our citizens.130 When this is taken
together with the Court’s view that there is no such thing as a
false idea, it is fair to suggest that the First Amendment
encourages an unacceptable degree of relativism and cynicism.131
It suggests that the country lacks a public morality. Particularly
problematic is our Lone Ranger status as a protector of racist
speech.132 Most students I have taught over the years casually
assume that the United States position is correct. Their faith is
not shaken by the recognition that it would not occur to people
in other countries we respect to protect this form of racism. Nor
does it bother them that if they were born and raised in Paris,
London, Berlin, or Toronto, their views would likely be entirely
different.133In fact, it is not at all obvious that toleration of
racist134 speech by the Klan is a good thing. In fact, zero tolerance
129

See SHIFFRIN, WHAT’S WRONG, supra note 78, at 115–31.
LEE C. BOLLINGER, THE TOLERANT SOCIETY: FREEDOM OF SPEECH AND
EXTREMIST SPEECH IN AMERICA (1986).
131
It breeds the mindless attitude that “you have your opinion; I have mine”––as if
flipping coins could be a good solution to any impasse. But this is just a form of
sticking heads in the sand. Human beings take positions they believe to be right.
Those positions are not equally arbitrary. TAYLOR, SOURCES OF THE SELF, supra note
121, at 99.
132
JEREMY WALDRON, THE HARM IN HATE SPEECH (2012) discusses the relative
merits of the approaches taken by other countries while rejecting the kneejerk
absolutism of the United States.
133
See JOHN STUART MILL, ON LIBERTY (1859), reprinted in J.S. MILL: ON LIBERTY
AND OTHER WRITINGS 1, 21 (Stefan Collini ed., 1989) where he remarks that an
individual defers to that part of the social world with which they come into contact
and observes that “his faith in this collective authority [is not] at all shaken by his
being aware that other ages, countries, sects, churches, classes, and parties have
thought, and even now think, the exact reverse. . . . [I]t never troubles him that mere
accident has decided which of these numerous worlds is the object of his reliance,
and that the same causes which make him a Churchman in London, would have
made him a Buddhist or a Confucian in Pekin.” Id.
134
By racist speech, I have in mind the definition proposed by Mari Matsuda, infra
note 137.
130
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of racist speech would honor our commitment to equal
citizenship. We need not tolerate everything in order to promote
tolerance.
It is no longer credible to suppose that racist speech
causes no harm.135 Those who dismiss it as merely offensive are
routinely not part of the targeted group.136 Vulnerable citizens
rightly observe that our failure to prohibit racist speech is willed
action by government that does not take seriously the harm they
experience. Our protection of racist speech encourages
toleration, but it also encourages racism.137 One of the accepted
purposes of anti-discrimination law is to send the message that
discrimination is morally wrong. Protecting racist speech
undercuts that message.138
Generally, our studied neutrality is both harmful and
excessively pallid. The First Amendment can promote a public
morality and it can foster moral character. In a brilliant article,
Vincent Blasi argues that it is important to consider the effect of
the First Amendment’s protection for freedom of speech on the
character of its citizens and the society at large. 139 His approach
is far from pallid. It is consciously in the spirit of John Milton,
John Stuart Mill, Oliver Wendell Holmes, and Louis Brandeis.140
Blasi maintains that the First Amendment should be seen to
135

See WALDRON, supra note 132; Mari J. Matsuda, Public Response to Racist Speech:
Considering the Victim’s Story, 97 MICH. L. REV. 2320 (1989).
136
In my view, they are especially insensitive to the plight of students of color who
are away from home for the first time on college campuses. Despite the fact that the
First Amendment does not even apply on private campuses, they insist on free
speech for racist epithets. Vulnerable minorities know that the university makes a
conscious choice to permit racist speech. They believe that the university values the
racist speech of twisted human beings over the promotion of a less hostile
environment. They doubt that the university has their backs.
137
See NADINE STROSSEN, HATE SPEECH: WHY WE SHOULD RESIST IT WITH FREE
SPEECH, NOT CENSORSHIP 86–88 (2018), for an argument that hate speech laws are
used against the very minorities they were passed to protect. To prevent this, Mari
Matsuda, proposed that hate speech laws (defined to include speech asserting racial
inferiority that is persecutorial, hateful, and degrading) apply only to protecting
groups that have been historically discriminated against and ably discusses how her
standard would apply. Matsuda, supra note 135, at 2357
138
I acknowledge that this point is in tension with the position I take on religious
objections to gay weddings.
139
Vincent Blasi, Free Speech and Good Character, 46 UCLA L. REV. 1567, 1571
(1999).
140
For an essay focusing on Milton and Brandeis, see Vincent Blasi, Free Speech and
Good Character: From Milton to Brandeis to the Present, in ETERNALLY VIGILANT: FREE
SPEECH IN THE MODERN ERA 60–95 (Lee C. Bollinger & Geoffrey R. Stone eds.,
2002).
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promote “inquisitiveness, independence of judgment, distrust of
authority, willingness to take initiative, perseverance, and the
courage to confront evil.”141 He continues and mentions an
“aversion to simplistic accounts and solutions, capacity to act on
one's convictions even in the face of doubt and criticism, selfawareness, imagination, intellectual and cultural empathy,
resilience, temperamental receptivity to change, tendency to
view problems and events in a broad perspective, respect for
evidence.”142
Blasi does not contend that citizens must possess these
virtues to be good citizens, but the presence of such citizens
enriches our national dialogue. Blasi does not maintain that his
perspective has resolving power for any and all First Amendment
issues, but it can inform the resolution of some issues. Instead of
a First Amendment that commits us to blind libertarianism and
neutrality, we should interpret the First Amendment to promote
moral character and public morality.
Even readers who would applaud Blasi’s views (and
many who do not) believe that it is dangerous for judges to
employ moral views in the process of interpretation. They
believe this in the face of the position that harm must be present
as a necessary condition for the use of moral views.143 These
readers do not deny that government can express moral views or
enact criminal codes, which proceed from moral views. After all,
criminal penalties are in large part based on the moral
seriousness of the offense. Rather, these readers think it is
dangerous for judges to apply moral views in the free speech
area.144 In particular, liberals think it is objectionable to permit a
conservative court to take their moral views into account.
It should be acknowledged from the outset that
conservatives lead the way in protecting depictions of animal
cruelty and gruesomely violent video games. Nonetheless, it
seems extremely likely that conservatives protect such speech not
because of its perceived morality, but despite its immorality. Nor
is it likely that the conservatives protect the intentional infliction
141

Blasi, supra note 139, at 1569.
Id. at 1571.
143
See supra text accompanying note 1.
144
As we will see, ad hoc moral views are not necessary to support morality in
interpreting the religion clauses.
142
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of emotional distress145 because they think such conduct is moral.
By and large, conservatives are shifting to a stronger view of
protecting speech against content regulation.
But what would liberals have to fear if the conservatives
had a more flexible view? If liberals want to protect depictions of
animal cruelty, gruesomely violent video games, and intentional
infliction of emotional distress despite the harms they cause, they
have no sympathy with my position to begin with. Conservatives
would undoubtedly permit the state to regulate more sexually
oriented speech than liberals would prefer, but the conservatives
(with some liberal support) already do that.146 On the other hand,
despite the First Amendment’s commitment to protecting
dissent,147 the conservatives might also uphold flag burning
statutes.148 Although European countries also do not sufficiently
protect dissent in my view, they do a better job in determining
when government regulations of speech are defensible.149 I do not
expect Justices to switch their positions on freedom of speech in
response to this essay. I would hope, however, that readers will
145

Snyder v. Phelps, 562 U.S. 443 (2011) (First Amendment protects the intentional
infliction of emotional distress at military funeral).
146
I have questioned the conservative moral approach to obscenity. Moreover, the
supposition that obscenity is harmful is more complicated in my view than
conservatives suppose. At the same time, I believe that some forms of pornography
are harmful and morally problematic. See SHIFFRIN, WHAT’S WRONG, supra note 78,
at 47–61. Those forms of pornography may overlap with obscene material as sub
categories, but they certainly are not anywhere near as broad. It is worth observing
that making moral judgments is not a form of prudery, nor is it a practice of political
discrimination. I disagree with those who argue for a stronger form of First
Amendment absolutism than I do and with those who would protect less dissent
than I would, but it would not occur to me to regulate their speech. But cf. Robert
Corn-Revere, Certainty and the Censor’s Dilemma, 45 HAST. C.L.Q. 301, 330 (2018)
(suggesting that I and others protect only that speech with which we politically
agree). Even Floyd Abrams has gone so far as to suggest that, “Hardly anyone really
believes that we should protect the speech of those with whom we differ.” Quoted in
R.K.L. COLLINS, NUANCED ABSOLUTISM 146 (2013). Of course, all First Amendment
theorizing is based in political conceptions (and one person’s political conception is
another person’s political bias), but no one holds the positions attacked by CornRevere and Abrams, and the rhetorical purposes served by these ad hominem attacks
cannot be sustained.
147
This is a commitment that the conservatives fail to honor in the context of time,
place, and manner regulations (SHIFFRIN, WHAT’S WRONG, supra note 78, at 116–
18), defamation (id. at 119–22), dissent by workers and students (id. at 122–24),
national security (id. at 125), and the press clause (id. at 126–27).
148
This would require overruling Texas v. Johnson, 491 U.S. 397 (1989) where the
conservatives were divided (striking down a Texas flag desecration statute on a 5-4
decision with Justice Scalia in the majority). Their position here in my view also
depends on a constitutionally indefensible conception of harm.
149
In the last part of Chapters 1-7 of SHIFFRIN, WHAT’S WRONG, supra note 78, I
discuss European approaches to many important free speech issues.

94

FIRST AMENDMENT LAW REVI EW

[Vol. 18

entertain second thoughts about speech relativism and free
speech idolatry as the best way to interpret our Constitution.

B. Freedom of Religion
1. Free Exercise
The concern with moral lives should also inform the
interpretation of the religion clauses. For example, one much
debated constitutional question is the extent to which religious
believers and other conscientious objectors should be exempt
from laws not designed to discriminate against them.150 A
standard example involves the military draft. Congress provided
that those who by reason of religious training and belief were
opposed to all wars, such as the Quakers, could not be compelled
to be combatants.151 Congress defined religious training and
belief to refer to “an individual's belief in a relation to a Supreme
Being involving duties superior to those arising from any human
relation, but did not include essentially political, sociological, or
philosophical views or a merely personal moral code.”152
Welsh v. United States153 presented the question whether
Elliot Welsh, who was morally opposed to all wars, albeit not on
religious grounds, qualified for exemption under the statute and,
if not, whether the statute as applied was constitutional. Justice
Black, joined by Douglas, Brennan, and Marshall, JJ., concluded
150

An early opponent of religious exemptions was PHILIP KURLAND, RELIGION AND
THE LAW: OF CHURCH AND STATE AND THE SUPREME COURT 18 (1992). Strong
supporters have been Michael W. McConnell, Accommodation of Religion, 1985 SUP.

CT. REV. 1, and Douglas Laycock, Formal, Substantive, and Disaggregated Neutrality
Toward Religion, 39 DEPAUL L. REV. 993, 1000–01 (1990). Laycock, along with many
other prominent scholars believes that non-religious conscience should be protected
as well. Douglas Laycock, Regulatory Exemptions of Religious Behavior and the Original
Understanding of the Establishment Clause, 81 NOTRE DAME L. REV. 1793, 1838 (2006);
1 KENT GREENAWALT, RELIGION AND THE CONSTITUTION: FREE EXERCISE AND
FAIRNESS 56–59 (2008) [hereinafter GREENAWALT, RELIGION AND THE
CONSTITUTION]; MARTHA C. NUSSBAUM, LIBERTY OF CONSCIENCE: IN DEFENSE OF
AMERICA’S TRADITION OF RELIGIOUS EQUALITY 164–74 (2008). The literature here
is vast. Much of it is cited in a fair-minded discussion of the issues by KATHLEEN A.
BRADY, THE DISTINCTIVENESS OF RELIGION IN AMERICAN LAW (2015).
151
50 U.S.C. App. § 456 (j)(1958 ed.).
152
Id.
153
398 U.S. 333 (1970). See also United States v. Seeger, 380 U.S. 163 (1965)
(presenting the question whether Daniel Seeger, who was morally opposed to all
wars but had left open the question whether God existed, should be similarly
exempt. Justice Clark ruled that the exemption applied to Seeger because his belief
occupied a place in his moral life parallel to that of an orthodox belief in God).
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that section 6 (j) exempted “all those whose consciences, spurred
by deeply held moral, ethical, or religious beliefs, would give
them no rest or peace if they allowed themselves to become a
part of an instrument of war.”154 Justice Harlan rightly argued
that this distorted the clear meaning of the statute, but he
concluded that Welsh was nonetheless entitled to an exemption.
As a constitutional matter, he maintained that Congress could
not discriminate in favor of those whose moral conclusions are
based on what they believed to be Divine commands and those
who reached the same conclusions without a Divine
grounding.155 Congress could not favor theistic religions over
non-theistic religions or over those whose moral conscience was
not religiously informed. To privilege those who believe in God
would violate the equality dimension of the Establishment
Clause.
This conclusion may not comport with the original views
of the Framers.156 Of course, the Framers sought to encourage
moral lives. For the most part, however, their conception of
moral lives was a well-lived Christian life and a Protestant life at
that. There is evidence suggesting that they did not intend to
protect non-religious conscience.157 We need not be confined,
however, to the narrow view of the Framers. There are still some
who believe that only those of a particular Christian
denomination live a moral life. But the dominant constitutional
tradition today recognizes the moral life (and the immoral life)
can include Protestants, Catholics, Jews, Muslims, Buddhists,
agnostics, and atheists.
Harlan’s conclusion in Welsh comports with the increased
religious pluralism of American society and with considerations
of fairness. As Kent Greenawalt rightly observes, pacifist
objectors like Welsh have intense convictions that they should
not fight in a war machine: “In a society that values equality of
persons, making a privilege turn on a person’s religious views is

154

Id. at 356 (Harlan, J., concurring).
398 U.S. at 356.
156
GREENAWALT, RELIGION AND THE CONSTITUTION, supra note 150, at 23; Michael
W. McConnell, Singling Out Religion, 50 DEPAUL L. REV. 1, 12 (2000).
157
GREENAWALT, RELIGION AND THE CONSTITUTION, supra note 150, at 23.
155
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intrinsically unfair, when significant numbers of nonreligious
persons have similar reasons to be accorded the privilege.”158
Although Justice Harlan concluded that Congress could
not pick and choose those exempt in the way it had, he
maintained (wrongly in my view) that Congress could refuse to
grant exemptions altogether. In other words, Congress could
force Quakers to either violate their deepest beliefs or go to jail.
Many values underlie the Free Exercise clause,159 but if we focus
on the nature of moral lives, the cruelty of forcing someone to
act against conscience (religious or not) is apparent. This is
particularly problematic because moral obligations are at the
core of an individual’s identity. It should not be surprising that
freedom of conscience is widely recognized as a human right.160
The “moral lives” case for religious exemptions stretches
beyond conscience. Of course, religious traditions are typically
associated with a network of rules, principles, and practices. As
Thomas Berg states, religion guides or involves many things, the
raising and education of children, the marking of births and
deaths, meeting weekly for sessions of inspiration and teaching,
seeking personal counseling from a leader, receiving moral
guidance for her conduct, and devoting time to serving others.161
This list would be even more extensive if it were to account for
the detailed practices of Judaism or Islam.162
Of course, these practices are not designed exclusively to
promote moral lives, but that is certainly an important purpose.
And there is substantial evidence that religion is a positive moral
force.163 Surprisingly, the evidence of success is not associated
158

GREENAWALT, RELIGION AND THE CONSTITUTION, supra note 150, at 56.
STEVEN H. SHIFFRIN, THE RELIGIOUS LEFT, supra note 42, at 20–23.
160
See Nicole Garbin, Making Room for Religion in the Workplace in a Diverse Society, in
MENTORING COMPARATIVE LAWYERS: METHODS, TIMES, AND PLACES 198–99
(Francesca Fiorentini & Marta Infantino eds., 2020).
161
Thomas C. Berg, “Secular Purpose,” Accommodations, and Why Religion is Special
(Enough), 80 U. CHI. L. REV. Dialogue 24, 37 (2013). Cf. Alan Brownstein, The Right
Not to be John Garvey, 76 CORNELL L. REV. 767, 807 (1998) (reviewing JOHN GARVEY,
WHAT ARE FREEDOMS FOR? (1996)) (discussing the impact of religion on life
defining decisions).
162
I would guess that non-religious institutions prescribing such comprehensive
practices across a life span are relatively rare.
163
ROBERT D. PUTNAM & DAVID E. CAMPBELL, AMERICAN GRACE: HOW RELIGION
DIVIDES AND UNITES US 443–79 (2010) [hereinafter PUTNAM & CAMPBELL]. In
addition to Putnam and Campbell, see the evidence detailed in Thomas C. Berg,
Freedom to Serve: Religious Organizational Freedom, LGBT Rights, and the Common Good,
159
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with particular preaching or religious beliefs, nor is it associated
with particular religious denominations or religious traditions164
Instead, comparative civic virtue is associated with the degree of
church attendance regardless of preaching, beliefs, or religious
denominations.165 In their magisterial work, American Grace,
Robert Putnam and David Campbell suggest that positive effects
flow not simply because observers participate in religious
services, but because their participation leads to involvement in
religious networks with religious friends and associates.166
Whatever the cause, the evidence that religion is a
positive moral force is impressive. First, religious Americans are
more generous than their non-religious counterparts. They are
more generous in volunteering time. Forty-five percent of weekly
churchgoers report non-religious volunteering (leaving aside
their religious volunteering) as compared to 26% of
nonchurchgoers.167 Regular churchgoers are more than twice as
likely to help the needy as those who rarely, if ever, attend
church.168 The same trend shows up in philanthropic giving.
Regular churchgoers, of course, give money to churches, but
they are more likely to give to secular causes than
nonchurchgoers and they give a larger fraction of their income
to secular causes than nonchurchgoers.169 Although churchgoers
give to many secular causes, organizations serving the needy are
disproportionately served by the religiously observant.170
Religious Americans are more civically active as well. They are
more likely to belong to community organizations, attend to
community problems and projects, take part in local political life,
and press for local social or political reform.171 We have seen that
in RELIGIOUS FREEDOM, LGBT RIGHTS, AND THE PROSPECTS FOR COMMON
GROUND 307 (Robin Fretwell Wilson & William N. Eskridge eds., 2018); STEPHEN
V. MONSMA, PLURALISM AND FREEDOM: FAITH-BASED ORGANIZATIONS IN A
DEMOCRATIC SOCIETY 16–19 (2011).
164
PUTNAM & CAMPBELL, supra note 163, at 467–68.
165
Id.
166
Id. at 471–79. There is good reason to believe that this is not mere correlation, id.
at 461–71, and that thick non-religious networks do not ordinarily have the same
effects (though, of course they could). Id. at 471–79.
167
Id. at 446.
168
Id.
169
Id. at 448.
170
Id. at 450.
171
Id. at 454–55. The evidence is not altogether on the side of religion. Although
religious and non-religious Americans steadily become more tolerant of dissent over
a thirty-six-year period, religious Americans are less tolerant of dissenting speech. Id.
at 481. So, eighty-eight percent of non-churchgoers oppose library censorship and
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our citizens are exposed to an avalanche of corporate messages
encouraging the living of individualism and materialist lives.
Religious organizations for the most part serve as a counter force
to those profit driven messages. Despite their many failures,
religious organizations promote moral lives.172
This fact and other considerations173 suggest that religious
associations and practices deserve protection in many
circumstances from state regulation even when freedom of
conscience (religious or not) is not at stake. Moreover, it seems
clear to me that non-religious associations and practices deserve
protection when they serve similar functions. Unfortunately, the
Supreme Court interprets the First Amendment to offer little
protection even for religious liberty. The principal case,
Employment Division v. Smith,174 presented the question whether
Native Americans could ingest peyote as a part of a religious
ceremony despite a law prohibiting the ingestion of peyote.
In a break with precedent, the Court, led by Justice Scalia,
refused to recognize a constitutional exemption.175 Indeed, he
argued that no question of constitutional liberty was presented.
The law was not directed against religion; its impact on religion
was incidental. Scalia conceded that the state could not
discriminate against religion, but a non-discriminatory law
burdening religion was not problematic176 (at least in the absence
of a burden on other constitutional rights as well).177 As written,
the decision would apply even if conscience were at stake. The
primary focus of the decision was the purpose of the state rather
than the impact on the victim’s religious liberty. As the decision
was written, the state could prevent children from ingesting wine

sixty-six percent of non-churchgoers would support the speech rights of those who
would have defended Osama bin Laden. Id. at 483. Among frequent churchgoers, the
support for speech drops to seventy-three percent and fifty-six percent. Id. Looking at
the evidence overall, Putnam and Campbell conclude that religious Americans
support free speech for despised minorities, but by slimmer margins. Id.
172
For strong support for the view that religious associations deserve protection on
civic virtue grounds, see Timothy L. Hall, Religion and Civic Virtue: A Justification of
Free Exercise, 67 TUL. L. REV. 87 (1992) (arguing that concern for civic virtue requires
support of the structures that support civic virtue).
173
See SHIFFRIN, supra note 159.
174
494 U.S. 872 (1990).
175
Id. at 882.
176
Id. at 878–82.
177
Id. at 881–82.
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at communion services provided the law applied to children
generally. It simply ran roughshod over religious liberty.
In addition, its equality perspective was crabbed. Clearly,
a state would never pass a law interfering with Protestant or
Catholic sacramental communion services. But the state of
Oregon fought hard to maintain its law against the religion of
Native Americans. So, the decision struck a blow against
religious liberty and equality. Given the long tradition of respect
for religious liberty, it should not be surprising that Scalia’s
decision was widely condemned at the time, resulting in the
Religious Freedom Restoration Act, a law designed to provide
religious liberty exemptions for religious believers.178
In a major article published four years after Smith,
Christopher Eisgruber and Lawrence Sager ignited a major
scholarly controversy when they argued that the constitutional
protections of religion and conscience should be confined to
equality.179 In short, they agreed with Smith’s conclusion that
religious liberty should not be protected from non-discriminatory
legislation. On the other hand, they argued for more robust
equality protection for religion than Smith provided (along the
lines discussed in the last paragraph), and that the Oregon law as
applied to the Native American ingestion of peyote was
unconstitutional.180
Their principal line of argument against exemptions for
religious liberty was one of fairness. They argued that it is unfair
to grant religious and moral exemptions while denying
exemptions to those with other deep and valuable
commitments.181 They ask us to consider an artist who is as
committed to his way of life as any religious person.182 This
argument at best would suggest that an artist might deserve an
exemption in some circumstances though the authors deny the
artist should prevail. Whether an artist should be granted an
exemption or not, however, does not speak against a religious

178

42 U.S.C. §§ 2000bb–2000bb-4 (1993).
Christopher L. Eisgruber & Lawrence G. Sager, The Vulnerability of Conscience: The
Constitutional Basis for Protecting Religious Conduct, 61 U. CHI. L. REV. 1245 (1994).
180
Id. at 1285–90.
181
Id. at 1245, 1255.
182
Id. at 1255–56, 1261.
179
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exemption.183 It would be unfair only if an unjust decision was
made on the religious side or the non-religious side.184 As
Eisgruber and Sager would concede, it would not make sense to
grant an exemption to an artist in the context of Welsh or Smith.
Granting an exemption in Welsh to someone who is opposed as
a matter of conscience to assuming the status of a combatant, but
not to an artist who is not opposed as a matter of conscience to
fighting in a war seems entirely reasonable. If we imagine in the
Smith context that an artist wants to ingest peyote to brainstorm
about her project, it is again likely that the artist will not prevail
with a free speech claim. But that also does not speak against the
religious exemptions.185
The same point applies to another example Eisgruber and
Sager provide. They maintain it would be unfair to grant a
religious exemption but not an exemption based on disability.186
That, of course, would be true in some circumstances, but it does
not provide grounds for undermining moral exemptions. Here,
too, applying the disability example to Welsh and Smith deserves
discussion. Assume the military draft context. In the unlikely
event that the government sought to compel someone with
disabilities to fight in ways that were incompatible with his
physical condition, a constitutional exemption might well be
founded on liberty or equality grounds. In the vast majority of
cases, persons could serve in the military in some capacity if the
military so chose. This does not speak against moral exemptions.
What about the ingestion of peyote? It is difficult to
imagine a sincere disability claim that would underwrite the
ingestion of peyote. On the other hand, one could posit a
183

Christopher C. Lund, The Propriety of Religious Exemptions: A Response to Sager, 60
ST. LOUIS U. L .J. 601, 605 (2016).
184
Andrew Koppelman, Is It Fair to Give Religion Special Treatment?, 2006 U. ILL. L.
REV. 571 (2006).
185
I also resist the claim that forcing someone to compromise their chosen path of
life is just as bad as forcing someone to violate his or her deep religious or moral
convictions. I would observe that the structure of the argument put forward by
Eisgruber and Sager seems to be morally based. It appears to be deontologically
based rather than utilitarian. In that tradition, the right is favored over the good. It
seems foreign to that tradition to maintain that a view of the good life is on a par
with the right. Admittedly, I do not believe that philosophers have offered a
satisfactory answer to the question, “Why be moral?” There are points where
arguments in support of important truths just run out. In any event, as I argue in the
text, even if their parity claim is correct, it does not justify jettisoning religious liberty
or freedom of conscience exemptions.
186
Eisgruber & Sager, supra note 179, at 1263–67.
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circumstance in which a terminally ill patient could benefit from
marijuana to relieve pain. A liberal court might well uphold the
claim of the person with disabilities if medications were not
available that could achieve the same task. In either case,
granting or denying an exemption would not cast doubt on the
wisdom of granting a religious exemption in Smith.
As I have indicated, Eisgruber and Sager would provide
substantial protection for religious liberty by applying robust
equality protections. Of course, they are not prepared to provide
equality protections of this sort to all forms of human activity.
All human commitments, deep or otherwise, are not worthy of
protection. A deep commitment to consuming heroin would not
deserve equality protection because it is not a valuable life.187
Eisgruber and Sager have to determine which forms of life are
valuable enough for equality protection and apply those
conclusions in a wide variety of contexts. Importantly, they have
concluded that religion and conscience are valuable and worthy
of equality protection which leads to the question: if religion and
conscience are valuable enough for equality protection, why are
they not valuable enough for liberty protection?
As we have seen, it is no answer to maintain that other
deep commitments are equally valuable or worthy of protection.
Eisgruber and Sager do offer an administrative argument. They
argue that prior to Smith, religious and conscience-based
exemptions were rare and that the doctrine was chaotic.188 The
number of exemptions in the Supreme Court was small, but the
proper database would include the lower courts. In my view, it
is fair to say that the courts could have done more to protect
religious liberty. As to the claim of chaos, of course, the decisions
do not fall in place as if it were a system of legal geometry. No
area of doctrine does. Eisgruber and Sager, for example,
187

For discussion of the addiction issue, see LABORDE, supra note 113 at 99–103.
Laborde recognizes that government need not be neutral about many deep
commitments, id.at 131, 207-38, but in my view mars a brilliant discussion by,
however grudgingly, protecting too many deep commitments. Id. at 207 (neutrality
toward deep commitment to a football team). Even more problematic is William
Galston’s breathtaking claim that the state in its education system cannot prefer
examined lives over unexamined lives. William Galston, Civic Education in the Liberal
State, in LIBERALISM AND THE MORAL LIFE, supra note 62, at 99–100.
188
Eisgruber & Sager, supra note 179, at 1246–47. This contention makes it odd that
they would characterize a freedom of religion liberty regime as “unimpaired
flourishing.” Id. at 1254. Although they may exaggerate the limitations, religious
liberty was never unimpaired.
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recognize that freedom of speech should be protected as a liberty
right, yet free speech doctrine is equally chaotic.189 Moreover,
Eisgruber and Sager’s equality regime would likely be chaotic as
well because it would not be administered by them but by a
multiplicity of judges. And even if the equality regime were
administered exclusively by them, there is reason to believe that
difficult contestable judgments would have to be made.190 I
generally support the Eisgruber/Sager approach to equality, but
it should be a complement to religious liberty, not a substitute.
Although Eisgruber and Sager’s approach would provide
considerable protection for religion, it has now become clear that
many progressives have become hostile to religious claimants.191
Although the Religious Freedom Restoration Act was
overwhelmingly passed in 1993, similar laws at the state level are
now opposed by the same progressive associations that
previously supported the state legislation.192 This is a dramatic
about face. As Nancy Rosenblum writes, “Liberalism has . . .
been seen as inseparable from security for religious faith as an
essential element of moral life . . . [and] inseparable from the
affirmation of secular moral purposes.”193 If religious freedom
issues today involved the use of peyote by Native American in
religious ceremonies or compelling Quakers to fight in wars, the
ACLU would not have retreated from its strong support of
religious liberty. Two main factors drive this change: First, the
religious right has emerged as a strong force in American
politics,194 and their religious liberty claims have become more
salient. It is not difficult to understand why a substantial body of
progressives might entertain hostile views toward religion. All
189

This should not be surprising because speech clashes with other values in a wide
variety of contexts and it is administered by hundreds of judges, though the Supreme
Court will sometimes intervene to address a disputed area sometimes further
muddying the waters. Many First Amendment scholars have offered proposals to
bring more order to the chaos, but their views are also diverse.
190
For persuasive discussion of the difficulties, see Koppelman, supra note 184, at
596–98; Kent Greenawalt, How Does “Equal Liberty” Fare in Relation to Other
Approaches to the Religion Clauses?, 85 TEX L. REV. 1217, 1240–46 (2007).
191
See Douglas Laycock, Religious Liberty and the Culture Wars, 2014 U. ILL. L. REV.
839 (2014).
192
Id.
193
Rosenblum, Introduction, quoted in LIBERALISM AND THE MORAL LIFE, supra note
62, at 5.
194
For discussion of the factors that caused the religious right to enter the political
sphere, see MARSDEN, supra note 33, at 136–50. I do not suggest the rise of the
religious right without more was a sufficient condition, but it has been a significant
factor. That their claims have been in the forefront has been a driving force.
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too many on the religious right believe that those who succeed
are the elect and those who are low in the hierarchy deserve to
be there. 195 They manifest harsh punitive views toward those
who they regard as deviant.196 Conservative class-based religion
is obviously contrary to a society in which all citizens are
considered equal. It leads to the view that disproportionate
poverty in communities of color is not the product of systematic
racism, but the product of laziness and moral failure. In addition,
conservative forms of religion cling to forms of patriarchy. The
father is the ruler of the home. Same-sex relations are sinful. Nor
are these views easily shaken. To depart from them is to risk hell
and to admit that a traditional way of life is deeply flawed. The
modern world is at odds with the will of God and the day of
reckoning will come.
These views are squarely incompatible with the deepest
views of progressives. But they know that conservative religion
is not all there is. As progressives know, religious leaders were at
the forefront of the battle against slavery, the social gospel
movement, the drive for civil rights, the movement for women’s
suffrage,197 opposition to unjust wars, and advocacy (and the
195

This harks back to the doctrine of predestination. That doctrine created pervasive
fear and a yearning for a sign that one was a member of the elect. It loosened bonds
with the community and the family. TAYLOR, SOURCES OF THE SELF, supra note 121,
at 194. Although predestination themes reach back to Augustine, DIARMAID
MACCULLOCH, THE REFORMATION: A HISTORY 110 (2003), the evangelical
movement to a large extent has muffled its appeal. Id. at 701. In addition to
predestination, anxiety whether an individual’s faith is strong enough, or pride that it
is, can lead to scapegoating those who clearly lack the demanded faith.
196
BELLAH, BROKEN COVENANT, supra note 27, at 72–73, 75. This is not new in the
American context. In fact, the Puritans severely punished those they deemed to be
sinners. Id. at 100–04. See also GORSKI supra note 39, at 126 (detailing that Puritans
saw material prosperity as a sign of moral virtue); Poverty, Puritanism, Politics, and
Predestination, ANOTHER HOPE ENTIRELY (May 16, 2014),
https://anotherhopeentirely.wordpress.com/2014/05/16/poverty-puritanismpolitics-and-predestination. The prosperity gospel was not just a Puritan
phenomenon or a modern conservative religious phenomenon. Consider BLOCK,
supra note 36, at 451–54 (discussing the legitimation of wealth by Protestant leaders
in the post-Civil War period). This became a path to the utilitarian focus on the
maximization of self-interest, which compromises charity, community, and pleasure.
Indeed, to a substantial extent, utilitarian individualism played a role in corrupting
religion in this way. Robert N. Bellah & Charles Y. Glock, The New Religious
Consciousness and the Crisis of Modernity in BELLAH READER, supra note 34, at 268. On
the other hand, many, probably most Christian conservatives believe their churches
have a responsibility to help the poor though they share the view that government
should play no role or a minimal role. James Midgley, The New Christian Right, Social
Policy and the Welfare State, J. OF SOCIOLOGY & SOC. WELFARE 89, 96, 102 (1990).
197
NOLL, supra note 37, at 221.
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provision) of services for the poor.198 Moreover, religious
denominations often do not easily fit into the categories of left
and right. Millions of white evangelicals do not consider
themselves member of the religious right.199 The Pope, in
harmony with traditional Catholics, has provided a powerful
voice against poverty, unjust wars, and the abuses of capitalism
while not straying far from the Church’s stance on sexual issues
and the role of women. Jews may be divided on what the stance
of the U.S. should be towards Israel and Palestine, but the social
justice teachings of Judaism regarding obligations to the poor are
deeply ingrained. Although most national attention is paid to
religious conservatives, religious liberalism is not an oxymoron.
Indeed, in discussing volunteerism, philanthropy and the like,
Putnam and Campbell observe, “[t]he civic ‘good guys’ are more
often religious liberals, not religious conservatives.”200
We are often told that we should afford free speech
protection for the speech we hate. This was never an absolute. If
the speech we hate provides unjustifiable harm, then protection
should not be afforded. But the free speech clause has gone quite
far by protecting gruesomely violent video games, depictions of
animal cruelty, and the intentional infliction of emotional
distress.
It may be difficult to provide protection for the religion
we hate. But it cannot be the position of government under the
Establishment Clause that conservative Christianity is officially
disfavored. That conservative evangelicals have substantial
political power should play no role in freedom of religion
disputes. Religious rights should not turn on the popularity of the
religion or the lack of it nor should they turn on the political
perspective of the claimant. Nonetheless, I think the hostility of
the left toward the religious right is a factor informing the writing
of scholars and the positions of some institutions.

198

It should also be noted that the Protestant Reformation’s emphasis on ordinary
life was hostile to hierarchy and helped to pave the way for democratic movements.
TAYLOR, SOURCES OF THE SELF, supra note 121, at 394–95.
199
For discussion of divisions within the evangelicals, see FRANCES FITZGERALD,
THE EVANGELICALS: THE STRUGGLE TO SHAPE AMERICA 535–84 (2017).
200
PUTNAM & CAMPBELL, supra note 163, at 458. In fairness, evangelicals fare far
better than seculars, and most Evangelical Christians take seriously the Biblical call
to be stewards of resources for the poor.
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Sexual equality and marriage rights for LGBTQ citizens
have been constitutionalized, and a fighting issue is whether the
religious liberty rights of evangelicals will give way to the
equality rights of LGBTQ citizens. Concern that the courts will
not properly balance these claims plainly underwrites opposition
to religious freedom restoration acts.201
Although employment and consumer discrimination
against LGBTQ citizens on religious grounds should generally
be forbidden, the cases in which evangelicals refuse to provide
services for same-sex weddings or commitment ceremonies are
more complicated. In my view, these cases present a tragic
choice.202 Experiencing a refusal of service on the basis of who
you love is stigmatizing, embarrassing, humiliating, unfair, and
frequently accompanied by emotional distress.203 But it is also
deeply problematic for the state to compel citizens to perform
actions that are contrary to their deepest religious beliefs. It
might be argued that a photographer or a cakemaker need not
violate his or her religious convictions. Instead, he or she could
just find another occupation. In addition to the large fines that
have been imposed in these cases,204 withdrawal from a chosen
occupation involves a significant material loss – a high price to
pay for one’s religious beliefs. Indeed, as Douglas Laycock has
observed, exclusion from occupations on the basis of religion
formed a part of the backdrop for the adoption of the Free
201

See Laycock, supra note 191; see also Michael Dorf, Supreme Court Oral Argument
Shows How Religious Freedom Claims Have Become Ideologically Charged, VERDICT (Mar.
26, 2014) https://verdict.justia.com/2014/03/26/supreme-court-oral-argumentshows-religious-freedom-claims-become-ideologically-charged (the gay rights versus
religious liberty practically defines the difference between contemporary liberals and
conservatives).
202
Many commentators favor a standard that does not regard with sufficient
seriousness the religious claims of wedding photographers, for example, when their
refusal to participate in a gay wedding would burden private parties (such as gay
couples who wish to be married without discrimination). See TEBBE, supra note 109,
at 49–70, sources cited in pp. 211–12, and in particular favoring a standard that
appears to permit only comparatively negligible harms to burdened parties. Id. at 62.
If only negligible harms to such parties were permitted, pacifists could not be
protected from a military draft. But accommodating religious liberty does not
establish a religion or indicate that the religion is favored. It simply honors our
commitment to religious liberty. I believe that harm to third parties should be taken
into account in a serious way, but the harm to the religious claimant should be more
seriously balanced against that harm.
203
On the other hand, the couples involved suffer no material loss, and other service
providers have been readily available in the cases that have arisen.
204
Klein v. Or. Bureau of Labor & Indus., 289 Or. App. 507, 564-65 (2017)
(upholding damage award of $130,000).
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Exercise Clause: “The English Test Acts and penal laws long
excluded Catholics from a range of occupations, including . . .
solicitors, barristers, notaries, school teachers, and most
businesses with more th[a]n two apprentices. These occupational
exclusions are one of the core historic violations of religious
liberty, and of course this history was familiar to the American
Founders. In light of this history, it is simply untenable to say . .
. that exclusion from an occupation is not a cognizable burden
on religious liberty.”205
I understand the position of those who believe that
LGBTQ citizens should be entitled to a discrimination-free
market.206 I do not understand the failure of so many on the left
to see that this is a hard case. I would reluctantly side with the
religious claimants in the wedding cases despite my
disagreement with their views.207 If I am right that some on the

205

Douglas Laylock, Afterword, in SAME-SEX MARRIAGE AND RELIGIOUS LIBERTY
201 (Douglas Laycock, et al. eds., 2008). But cf. TEBBE, supra note 109, at 119
(suggesting that a free speech argument by a private business, like a wedding vendor,
fails because the vendor could always close its doors). But there are better reasons to
contest a free speech claim. See Steven H. Shiffrin, What is Wrong with Compelled
Speech?, 29 J.L. & POL. 499 (2014) (discussing Elane Photography, LLC v. Willock). I
agree with Kenneth Karst that it was a mistake to lump the right to pursue an
occupation in the catchall category of economic due process. The right to pursue an
occupation should be regarded as a human right, albeit subject to regulation for
competency. Such regulation should be scrutinized with more care than it is at
present, particularly when the regulators are gatekeepers with something to gain by
keeping others out.
206
I, for example, support the view that Title VII does and should prohibit
discrimination against gay, lesbian, and transgender employees. The Court, however,
is presented with three cases that could overturn that view. For discussion of the
three cases, see Amy Howe, Argument preview: Justices to consider federal employment
protection for LGBT employees, SCOTUSBLOG (Oct. 1, 2019, 11:15 AM)
https://www.scotusblog.com/2019/10/argument-preview-justices-to-considerfederal-employment-protection-for-lgbt-employees/.
207
I do not believe this position commits me or anyone else to protect those who
would discriminate against interracial couples on religious grounds, let alone against
customers of another race. Our whole constitutional history has finally led us to the
point that race discrimination is officially “odious” and that those who would
promote white superiority are constitutional outlaws. Cf. Kent Greenawalt, Religious
Toleration and Claims of Conscience, 28 J.L. & POL. 91, 108, 111–13 (2013) (discussing
why racial discrimination claims differ from claims of discrimination based on sexual
orientation). I realize that the current President of the United States employed racist
appeals during his campaign and since then, but I see this as all the more reason to
defend the best in our Constitution as it has developed through a civil war, three
constitutional amendments, the civil rights movement, a unanimous Supreme Court
opinion condemning racial segregation, and the election and reelection of an
African-American President. See Pena-Rodriguez v. Colorado, 137 S. Ct. 855, 868
(2017) (referring to the “unique historical, constitutional, and institutional concerns”
implicated by racial bias). For discussion of this issue and the clash between religious
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left are influenced by their hostility to the views of the religious
claimants, I cannot help but see the irony that the same members
of the left urge in the speech context that we tolerate depictions
of animal cruelty,208 gruesomely violent video games,209
intentional infliction of emotional distress at funerals,210 and
racist speech.211 In the end, the question in this context is not just
the relationship between the state and religion, but how to handle
diversity,212 and a polarized diversity at that. Conservative
evangelicals are a substantial minority of the population and they
are surely in the process of losing the culture wars.213 I think this
is a limited context in which a compromise honoring religious
liberty for the religion with which we profoundly disagree has
merit.
2. Freedom of Religious Association
As I argued earlier, from the perspective of cultivating
moral lives, freedom of association is an important right. But the
scope of the right should not be unlimited. I do not think, for
example, that the so-called ministerial exemption is justified. To
be sure, like non-religious associations, religious associations
ordinarily ought to be able to choose their members and their
leaders according to their ideology. So, just as the Ku Klux Klan
can exclude those of particular races and religions from their
leadership, so the Catholics can exclude women from the
priesthood. But that should not mean that a religious
denomination should be interpreted to have a constitutional right
to discriminate, for example, on the basis of race, gender,
disability, or sexual orientation in circumstances where their
religious ideology does not call for the discrimination. So,
liberty and gay rights generally, see Thomas C. Berg, What Same-Sex-Marriage and
Religious-Liberty Claims Have in Common, 5 NW. J.L. & SOC. POL’Y. 206, 235 (2010).
By contrast, the Court in Obergefell v. Hodges treated those who had a traditional
view of marriage with respect. 135 S. Ct. 2584, 2594, 2602, 2607 (2015). Our society
may get to the point that tens of millions of conservative Catholics and evangelicals
are constitutional outlaws, but we are not there yet.
208
See supra note 76.
209
See supra note 77.
210
See supra note 78.
211
See supra notes 132–38 and accompanying text.
212
TAYLOR, DILEMMAS, supra note 61, at 310.
213
Given the composition of the Supreme Court, we might expect some conservative
judicial wins, but the Justices are not the culture, and those wins are likely to be
cultural losses.
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suppose the Episcopal Church in downtown Ithaca was
searching for a minister and the search committee decided to
discriminate on the basis of race or sex214 despite the fact that its
religious principles called for no such thing. The ministerial
exemption would authorize such discrimination,215 but, in my
view, the anti-discrimination interest outweighs the interest in
religious association.
Similarly, I believe that Section 702 of the Civil Rights
Act of 1964 has been applied to permit too much religious
discrimination by religious organizations. For example, a
unanimous Supreme Court in Corporation of the Presiding Bishop v.
Amos,216 went too far in holding that a non-profit corporation
owned by the Mormon Church operating a gymnasium open to
the public had a constitutional right to discriminate in
employment on the basis of religion with respect to an employee
performing a secular function. Justice Brennan, concurring, did
not think it prudent for courts to determine what was secular and
what was religious. But the case involved a gymnasium open to
the public and an employee who had been a building engineer
for 16 years. Clearly, the work of the engineer was not religious
in character.217 Moreover, courts frequently are required to draw
the line between the religious and the secular. Indeed, the statute
itself (along with many others) requires the courts to distinguish
between religious and secular organizations.218 And among other
things, the courts must determine what religion means in both of
the Religion clauses. But I agree with Cécile Laborde. The
214

It is generally agreed that Catholics can engage in sex discrimination for the
priesthood because their ideology requires it.
215
For criticism of the exemption, see Caroline Mala Corbin, The Irony of Hosanna
Tabor Evangelical Lutheran Church & School v. EEOC, 106 NW. U. L. REV. 951 (2012).
For a defense, see Christopher C. Lund, In Defense of the Ministerial Exemption, 90
N.C. L. REV. 1 (2011). Meanwhile Lawrence Sager would extend the exemption to
other “close” associations. Lawrence Sager, Why Churches (and, Possibly, the Tarpon
Bay Women’s Blue Water Fishing Club) Can Discriminate, in THE RISE OF CORPORATE
RELIGIOUS LIBERTY 77, 100-01 (Micah Schwartzman et al. eds., 2016). But it is
difficult to see large churches, where the hierarchy, not the congregation selects
priests. LABORDE, supra note 113, at 60.
216
483 U.S. 327 (1987).
217
The Court’s ruling puts an incentive on workers to fake religion in order to keep
their jobs.
218
The circuits are split on the issue. See Emily S. Fields, VII Divided by Four: The
Four Way Split over the Title VII “Religious Organization” Exemption, 63 WAYNE L. REV.
55 (2017); Roger Dwyer, Jr., Qualifying for the Title VII Religious Organization
Exemption: Federal Circuits Split over Proper Test, 76 MO. L. REV. 545 (2011). If the court
interpreted Section 702 less broadly, the need to determine which organizations are
religious and which are not would arise less frequently.
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decisive fact for me is that the gymnasium is open to the public.219
Of course, churches and temples are open to the public in the
sense that anyone can attend. But an important purpose of
worship services is to create a community of believers, unlike
gymnasiums, hospitals, and soup kitchens. Even if one assumes
that a gymnasium serves a religious function, like hospitals and
soup kitchens that are open to the public, I interpret the
Establishment Clause220 to permit a religious organization to
discriminate with respect to the leadership, but not for positions
like building engineers and janitors.
There are circumstances, in my view, where religious
associations need to be treated differently so that they can have
the same right as other associations. In one such case, the Ninth
Circuit Court of Appeals lost its way. Alpha Delta Chi-Delta
Chapter v. Charles B. Reed,221 upheld a state university requirement
that university organizations not have membership requirements
based on religion as applied to a religious sorority.222 It strikes me
that this requirement should be regarded as appropriate for the
Sierra Club, but as wholly inappropriate for a religious
organization. Discrimination on the basis of religion is unrelated
to the ideology of the Sierra Club, but it was quite relevant to the
ideology of the sorority. A ruling that respected this would not
give special rights to a religious organization. Instead, it would
permit the religious organization to limit membership to those
who subscribe to its mission, a mission which happens to be
religious.

219

LABORDE, supra note 113, at 185–86. For additional criticism of Amos, see Nancy
L. Rosenblum, Amos: Religious Autonomy and the Moral Uses of Pluralism, in
OBLIGATIONS OF CITIZENSHIP AND DEMANDS OF FAITH 165–95 (Nancy L.
Rosenblum ed., Princeton: Princeton University Press, 2000).
220
For cogent analysis of the difficulties associated with Section 702, see King’s
Garden, Inc. v. FCC, 498 F.2d 51, 56–58 (D.C. Cir. 1974).
221
648 F.3d 790 (9th Cir. 2011).
222
Alpha Delta Chi-Delta Chapter v. Reed, 648 F.3d 790, 802–03 (9th Cir. 2011).
Likewise, in Christian Legal Society v. Martinez, the Court required campus
organizations to be open to all students as a prerequisite to receive funding, facilities,
channels of communication, and the name and logo of the school. 561 U.S. 661, 687–
88 (2010). According to the Court, those organizations that were unwilling to adopt
an open membership policy still had access to campus facilities for meetings and
activities and were further entitled to use campus chalkboards and bulletin boards, but
not to funding or the right to use the name and logo of the school. In my view, the
policy raised serious constitutional issues. Id. at 690. But it was not so obviously
unconstitutional as the policy upheld in Reed.
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3. Government Religious Speech
The emphasis on moral lives needs to be applied to
government religious speech in a pluralistic way. From an early
point in our history, conservative Christians sought to promote
the notion that the United States was founded as a Christian
nation.223 That Christian nationalist perspective underwrites the
“War on Christmas” rhetoric, the drive to have government
promote Christian religious symbols, and the position that
Government should enforce discrimination against LGBTQ
persons because God demands it. These demands fly in the face
of Establishment Clause values. Among other things,
government has no theological competence; politicians are too
likely to make decisions based on what is good for them as
opposed to what is good for religion, and it should be
remembered that the Establishment Clause was supported by
religious groups who feared that Government intervention to
“help” religion risked corrupting religion.224
Clearly the effort to have government promote Christian
religious symbols promotes inequality. Indeed, to some extent
that is their point. Moreover, the notion that government should
pass legislation based on a theological premise is indefensible.
The Establishment Clause is not only designed to promote
equality; as I have already suggested, it recognizes that
government has no theological expertise.225 It prohibits the
justification of state policies by public officials on religious
grounds. This does not mean that religious citizens should not
promote public policy for religious reasons. They have done so
since the beginning of the Republic, and that practice continues
for good or for ill to the present day.226 Those who confine
223

This Christian nationalism is well contrasted with secularism and republicanism
in GORSKI, supra note 39, at 13–36, 220–22.
224
Roger Williams placed emphasis on this concern as did many eighteenth-century
American Baptists. There is substantial historical evidence that this concern was well
placed. See STEVEN H. SHIFFRIN, THE RELIGIOUS LEFT, supra note 42, at 32–34. For
substantial development of the corruption argument, see ANDREW KOPPELMAN,
DEFENDING AMERICAN RELIGIOUS NEUTRALITY 46–77 (2013). From this
perspective, religion is a public good that is worthy of protection from distortion by
government.
225
McConnell, supra note 110, at 23–24; Kent Greenawalt, supra note 190, at 1233–
34.
226
On the importance of religious contributions to public discourse, see DAVID
TRACY, THE ANALOGICAL IMAGINATION: CHRISTIAN THEOLOGY AND THE CULTURE
OF PLURALISM 12, 28–31 (1998).
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themselves to “public reason” will not change American political
discourse. On the other hand, government cannot adopt policies
urged by religious citizens in the absence of fully adequate
secular reasons, and religious citizens typically promote policies
that are so supported.
Nonetheless, we do not have a perfect Constitution. Our
nation supports a pledge of allegiance to the flag that maintains
we are under God and currency stating that we trust in God.227
Many progressives have rightly observed that these slogans
wrongly discriminate against Buddhists, Hindus, atheists, and
agnostics. Others observe that these slogans are
counterproductive. No one looks at their money and is spiritually
moved. Indeed, Justice Brennan argued in support of these
slogans that the phrases have been drained of spiritual
meaning.228 One would think this would undermine the
constitutional case instead of supporting it. It certainly fits with
the claims of those who thought that government involvement
with religion corrupts religion.
I wish we lived in a country where people did not feel the
need to express their religious values through government
advertising on money. But we do not. And those progressives
who argue that the slogans are unconstitutional are running up
against the pull of history and the need for constitutional
compromise. In addition, while the downside of this religious
imperialism is obvious, there is one consolation.229 The meaning
of “under God” stretches far back in religious history in ways
that undermine the Christian conservatives’ understanding of
what it means to be a chosen people.

227

The public belief in God is of early standing as the Declaration of Independence
makes clear. American Presidents have invoked God (but not Jesus Christ) from the
beginning of the Republic. This includes Washington, Adams, and Jefferson.
ROBERT N. BELLAH, Civil Religion in America, in BELLAH READER, supra note 34, at
225–45 (Steven M. Tipton, ed., 2006). And “God Bless America” is the standard
conclusion of contemporary Presidential addresses.
228
Lynch v. Donnelly, 465 U.S. 668, 716 (1984) (Brennan, J., dissenting).
229
The former Chief Rabbi of the United Kingdom has argued that the weak
establishment of the Anglican Church has helped to make other religions welcome
and accepted. See Perry Dane, A Tale of Two Clauses: Search and Seizure, Establishment
of Religion, and Constitutional Reason, 26 WM. & MARY BILL RTS. J. 939, 962.
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Like the conservative Christians, 230 the Puritans
understood themselves to be a people chosen by God. But this
did not mean that God necessarily favored their endeavors. John
Winthrop warned in in his famous “City on a Hill” speech that
if the chosen people worshipped “other Gods, our pleasures and
[profits] and serve them … [we] shall surely perish[] out of the
good Land.”231 The Puritans understood not that God promised
they would triumph in the end, but they had special
responsibilities and that divine judgment demanded they lead
moral lives.232
As Robert Bellah understood, a nation needs a narrative
that stands as a regulative ideal of what the country stands for. It
is “not only the way we understand our personal and collective
identities, it is also the source of our ethics, our politics, and our
religion.”233 Many Americans support a purportedly Christian
nationalist perspective, a narrative that tells an old-time story of
Biblical fundamentalism, white privilege, patriarchy, unbridled
market freedom, and a prosperity gospel.
This story captures part of our history. But it is hardly a
regulative ideal. Indeed, the old-time story is at odds with the
deepest traditions of our country and our Constitution. In fact,
our best national narrative is a different form of constitutional
patriotism.234 As Josiah Royce maintained, it strives for a
230

Their conception of themselves as a chosen people also supported their sponsoring
not only the treatment of Native Americans, but imperialism abroad as well. See
ROBERT N. BELLAH, Civil Religion in America, in BELLAH READER , supra note 34, at
232–33, 241 (Steven M. Tipton, ed., 2006). See also GORSKI, supra note 39, at 2
(noting that religious nationalists support imperialism to overcome evil and usher in
the Second Coming). See RICHARD NIEBUHR, THE KINGDOM OF GOD IN AMERICA
179 (1937) (“The old idea of American Christians as a chosen people who had been
called to a special task was turned into the notion of a chosen nation especially
favored.”).
231
BELLAH, BROKEN COVENANT, supra note 27, at 15. See also GORSKI, supra note 39,
at 41.
232
BELLAH, BROKEN COVENANT, supra note 27, at 41–43. See also Civil Religion in
America, in BELLAH READER, supra note 34, at 225 (conceiving of civil religion “as the
subordination of the nation to ethical principles that transcend it in terms of which it
should be judged,” not a form of national self- worship).
233
ROBERT N. BELLAH, Introduction, in BELLAH READER, supra note 34, at 10. See also
TAYLOR, SOURCES OF THE SELF, supra note 121, at 47–51 (asserting life seen as a
narrative framework).
234
See JURGEN HABERMAS, Struggles for Recognition in the Democratic Constitutional
State, in THE INCLUSION OF THE OTHER: STUDIES IN POLITICAL THEORY 203, 225–26
(Ciaran Cronin & Pablo De Greiff eds., Die Einbeziehung des Andren trans., 1998)
(explaining how constitutional patriotism can unite diverse citizens). For discussion
of the concept as used by Habermas (it is used more generally here) together with the
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community rooted in memory, reverential yet critical of the past,
searching for the best in the tradition with an eye on the future.235
Our best narrative invokes the kind of inclusive democratic
culture that best fits with the First Amendment and the Equal
Protection Clause, but constitutional principles and doctrine are
not enough. A narrative needs flesh and blood human beings to
inspire.236 To be sure, no human being is unflawed, even heroic
figures. Great leaders help to establish a motivational source of
what our commitment to national unity should be. It is possible
to tell a story about our country that reads the Constitution in
light of the Declaration of Independence237 and moves from John
Winthrop, Thomas Jefferson, James Madison, and George
Washington through Abraham Lincoln, Ralph Waldo Emerson,
Walt Whitman, Frederick Douglass, Susan B. Anthony,
Elizabeth Cady Stanton, John Dewey, Franklin Delano
Roosevelt, Eleanor Roosevelt, and Martin Luther King238 among
others. It is a story that honors the kind of people we should be.
It is a story that resonates with the message of the Statue of
Liberty: “Give me your tired, your poor, Your huddled masses
yearning to breathe free.”239

question whether it can legitimize the state in the eyes of all reasonable citizens, see
Frank Michelman, Morality, Identity and “Constitutional Patriotism,” 76 DENV. U. L.
REV. 1009 (1999).
The political right does not have a monopoly on patriotism. It motivated
progressives in the Watergate controversy and it underpins the resistance against
Donald Trump. For discussion of patriotism among U.S. progressives and the extent
to which it is needed as a supplement to liberalism, see Charles Taylor, Cross
Purposes: The Liberal-Communitarian Debate, in LIBERALISM AND THE MORAL LIFE,
supra note 65, at 174–79.
235
“Let us bury the natural body of tradition. What we want is its glorified body and
its immortal soul.” ROBERT N. BELLAH, Citizenship, Diversity, and the Search for the
Common Good, in BELLAH READER, supra note 34, at 313 (quoting JOSIAH ROYCE, THE
PHILOSOPHY OF LOYALTY 12 (1918)).
236
TAYLOR, DILEMMAS, supra note 61, at 9.
237
See GORSKI, supra note 39, at 91–92 (chronicling that Lincoln read the
Constitution in light of the Declaration), 150 (noting that King cited Declaration and
the Constitution for the view that all men are created equal).
238
See, e.g., id. at 151 (citing King for the view that our diverse country is under God’s
judgment and we will “live together as brothers or we are all going to perish as
fools.”).
239
Statue of Liberty, NAT’L PARK SERV, https://www.nationalparks.org/exploreparks/statue-liberty-national-monument.

AUTOMATED POLITICAL SPEECH:
REGULATING SOCIAL MEDIA BOTS IN THE POLITICAL SPHERE
Ashley Fox*
I.

INTRODUCTION

In recent years, the number of social media bots used on
social networking platforms like Facebook and Twitter has
grown to be in the millions.1 Recent scholarship characterizes
bots as automated accounts that impersonate human users as
opposed to an account that is directly operated by a human user.2
Social media bots frequently disrupt the marketplace of ideas
online by flooding the platform with misinformation or
amplifying content and accounts to create a distorted view of
popularity.3 As a result, legislators have attempted to correct this
distortion of the marketplace by enacting or proposing
regulations to limit the influence of social media bots.4 Earlier
this year, California’s bot regulation––the Bolstering Online

* J.D. Candidate, Class of 2021, University of North Carolina School of Law; M.A.
Candidate, Class of 2021, University of North Carolina Hussman School of
Journalism and Media; Editor-in-Chief, First Amendment Law Review Vol. 19.
1
Michael Newberg, As Many as 48 Million Twitter Accounts Aren’t People, Says Study,
CNBC (Mar. 10, 2017, 1:09 PM), https://www.cnbc.com/2017/03/10/nearly-48million-twitter-accounts-could-be-bots-says-study.html; see also Jack Nicas, Does
Facebook Really Know How Many Fake Accounts It Has?, N.Y. TIMES (Jan. 30, 2019),
https://www.nytimes.com/2019/01/30/technology/facebook-fake-accounts.html.
2
Tim Wu, Is the First Amendment Obsolete, 117 MICH. L. REV. 547, 566 (2018); see also
Madeline Lamo & Ryan Calo, Regulating Bot Speech, 66 UCLA L. REV. 988, 990
(2019).
3
See Lamo & Calo, supra note 2, at 998; see also Jared Schroeder, Marketplace Theory
in the Age of AI Communicators, 17 FIRST. AMEND. L. REV. 22, 30 (2018).
4
See Laurent Sacharoff, Do Bots Have First Amendment Rights?, POLITICO (Nov. 27,
2018), https://www.politico.com/magazine/story/2018/11/27/bots-firstamendment-rights-222689; see also Rachel Frazin, Feinstein Introduces Bill to Prohibit
Campaigns from Using Social Media Bots, THE HILL (July 16, 2019, 2:47 PM),
https://thehill.com/policy/cybersecurity/453336-dem-senator-introduces-bill-toprohibit-campaigns-from-using-bots.
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Transparency Act (“BOTA”)––went into effect and now requires
that social media bots disclose their bot-ness, or the fact that they
are bot, and not human, operated.5 On the federal level, Senator
Dianne Feinstein has proposed the Bot Disclosure and
Accountability Act (“BDAA”), which would require that bots
disclose their bot-ness and prohibit certain groups from using
bots to engage in political advertising.6
Despite the problems caused by the proliferation of social
media bots, numerous scholars have explained that regulations
targeting social media bots could face serious First Amendment
challenges.7 Overall, while the provisions of California’s BOTA
and the federally proposed BDAA may potentially be too broad
to withstand constitutional scrutiny under current First
Amendment doctrine,8 one step that legislators likely can and
should take is imposing disclosure requirements on social media
bots specifically engaged in paid political advertising.9 Although
targeting bots engaged in paid political advertising would not
automatically decrease the negative influences of all social media

5

CAL. BUS. & PROF. CODE § 17943 (West 2019).
S. 2125, 116th Cong. §§ 4(b)–5 (2019).
7
See, e.g., Lamo & Calo, supra note 2, at 1028; see also Sacharoff, supra note 4; Jamie
Lee Williams, Cavalier Bot Regulations and the First Amendment’s Threat Model, KNIGHT
FIRST AMEND. INST, Aug. 21, 2019, https://knightcolumbia.org/content/cavalierbot-regulation-and-the-first-amendments-threat-model.
8
See infra Part III.
9
See Lamo & Calo, supra note 2, at 1018 (stating that legislators could likely
“proceed in a piecemeal fashion” by regulating bots in certain areas, like
electioneering); see also infra Part IV.A.
6
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bots, doing so would at least provide the electorate with a useful
tool to evaluate the information presented by bots that are most
closely related to the democratic process.10
This Note proceeds in five additional parts. Part Two
discusses the emergence of social media bots and regulatory
efforts targeting them. Part Three discusses the intersection of
regulations for social media bots and contemporary First
Amendment doctrine by analyzing the specific provisions of the
BOTA and the BDAA. Part Four discusses imposing disclosure
requirements on social media bots engaged in paid political
advertising. Part Five recommends that legislators focus their
efforts on establishing disclosure requirements for social media
bots used in paid political advertising and notes definitional
concerns that should be considered when moving forward with
that approach.

II.

EMERGENCE OF SOCIAL MEDIA BOTS AND
REGULATORY EFFORTS

A. The Rise of Social Media Bots
Research attempting to estimate the prevalence of social
media bots demonstrates that approximately forty-eight million,

10

For a discussion of the importance of disclosure requirements in political
advertising, see infra Part IV.
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or up to fifteen percent, of all Twitter accounts are operated by
bots rather than human account holders.11 Similarly, in
Facebook’s 2018 third-quarter report, the company estimated
that the platform was home to roughly 91 million fake accounts
while far more fake accounts were reportedly removed.12 On
Instagram, owned by Facebook, researchers examining the
behavior of spambots determined that 24 million accounts could
be bots purchased by real users seeking to bolster their
influence.13 In recent years, many of these bots have played a
substantial role in political discussion on social media
platforms.14 For instance, researchers determined that bots
accounted for roughly 25 percent of tweets concerning the 2016
presidential election.15
According to Jared Schroeder, many of these bots are
content communicators rather than content creators.16 While
some social media bots are programed to create original

11

Newberg, supra note 1; see also Wu, supra note 2, at 566–67.
Despite reporting that an estimated 91 million Facebook accounts were fake in the
2018 third quarter report, the company also reported that 754 million accounts were
removed. However, evaluating the accuracy of these estimates is difficult business
involving “significant judgement” as Facebook creates its estimates by “looking ‘for
names that appear to be fake or other behavior that appears inauthentic.’” Nicas,
supra note 1.
13
Alexandra Ma, Millions of Instagram Users Are Just Spambots, HUFFINGTON POST,
July 2, 2015, https://www.huffpost.com/entry/instagram-spambot_n_7708550.
14
See Schroeder, supra note 3, at 28.
15
Id.
16
Id. at 31.
12
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content,17 content communicator bots possess restricted
capabilities and generally rely on sharing already existing
content on a massive scale.18 Schroeder argues that, even with
limited capabilities, these bots are able to “seamlessly” exist and
successfully impersonate the online identity that would be typical
of an actual user in today’s social media environment for two
reasons.19 First, real individuals tend to represent themselves
online in behavioral feedback loops fueled by engagement.20
Consequently, users will tailor their self-representation based on
likes, shares, and comments, and those who program social
media bots mimic this pattern and “infiltrate popular
discussions, generating topically interesting . . . content, by
identifying relevant keywords and searching online for
information fitting that conversation.”21

Second, online

communication, typically shared in brief messages like a 280
character-limited tweet, is not accommodating of nuanced
messaging and certainly is not accommodating of physical cues

17

For instance, Schroder describes one account detailing comedian Stephen Colbert’s
creation of Real Human Praise (@RealHumanPraise), a bot-based account
programmed to tweet messages combining Fox News program titles with movie
reviews found on Rotten Tomatoes every two minutes, resulting in mashups like
“[w]hen Sean Hannity’s Hannity arrived in 1985, it set a benchmark in horrorcomedy that few productions have matched since.” Id.
18
See id. at 29–31.
19
Id. at 36–39.
20
Id. at 38.
21
Id. at 38–39 (quoting Emilio Ferrara et al., The Rise of the Social Bots, 59 COMM.
ACM 96, 99 (2016)).
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like body language.22 As a result, the structure of much online
communication can be more simplistic and more easily
impersonated by artificial intelligence.23

B. Consequences of Social Media Bot Usage
Despite the limited capabilities of content communicator
bots, they are able to successfully reside in contemporary online
communities and act in unison to mislead the public.24 Tim Wu
argues that the characteristics of today’s online speech
environment have fundamentally shifted from those of
traditional speech environments.25 While, traditionally, speech
was relatively limited to those who could afford to disseminate it
through print media or broadcast waves, “cheap speech” via free
online platforms has vastly expanded accessibility to today’s
speech environment, and the quantity of speech has increased as
a result.26 Thus, “it is no longer speech itself that is scarce, but
the attention of listeners.”27 Although greater participation from
a more diverse set of speakers is a positive characteristic for a

22

Id. at 39.
Id.
24
See id. at 30 (“Broadly, these communicators, with their fundamentally non-human
natures, are often indistinguishable from human speakers and capable of spreading
misleading or false information. By doing so, AI communicators can overwhelm the
marketplace with a single product or idea.”).
25
See Wu, supra note 2, at 548.
26
See id. at 548–49.
27
Id. at 548.
23
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healthy speech environment in a functioning democracy,
malicious actors who take advantage of “cheap speech” and the
scarce attention of listeners can threaten that health through
deception, distortion, and distraction.28
For example, Wu notes that the Chinese government
utilizes cheap, internet-based speech, in addition to the
suppression of particular speakers, in its wide-ranging censorship
campaign to distract the public.29 The Chinese government is
then able to “prevent[] meaningful collective action” while also
avoiding the public criticism and backlash that accompanies
overt censorship.30 Hence, the problem is not “cheap speech”
itself but the weaponization of “cheap speech” to manipulate
and control the marketplace of ideas online.31 Social media bots
primarily exert this control by flooding hashtags,32 amplifying
communications that may otherwise reflect unpopular or fringe
viewpoints,33 and increasing the number of followers associated
with a human-operated account.34
Looking first at “hashtag flooding,” this tactic seeks to
drown out other speech “by overusing [a useful hashtag] and

28

See id. at 548–49.
See id. at 558–59.
30
Id.
31
Id. at 549.
32
Id. at 548.
33
Id. at 567.
34
Lamo & Calo, supra note 2, at 1000.
29
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flooding [it] with useless or countermanding information.”35 As
a result, the true support for a particular viewpoint becomes
distorted,36 and viewpoints expressed by human account holders
may become lost in the clutter.37 For instance, in February 2018,
social media bots flooded the hashtag #releasethememo during
public debate over the release of the Nunes memo.38 The Nunes
memo criticized the FBI’s investigatory efforts into President
Donald Trump’s connections to Russia in the course of his
presidential campaign.39 Although the hashtag arose organically
from a human-operated account, thousands of bots picked up the
hashtag and tagged members of Congress to create the illusion of
a large, grassroots effort calling for the memo’s release.40
Accordingly, when reviewed by congressional staffers, these
thousands of messages from non-human accounts advocating for
the memo’s release would have been difficult to effectively sort
through and could have overwhelmed the opinions of real
constituents.41

35

Id. at 999.
Wu, supra note 2, at 548.
37
See Schroeder, supra note 3, at 29 (noting that when a hashtag becomes flooded
with bot content, “it would be extremely difficult for human publishers to
communicate differing ideas and to have them appear in any comparable quantity”).
38
Id. at 28–29.
39
Id.
40
Id. at 29.
41
Id.
36
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Similarly, that same month bots actively interacted with
the hashtag #Parklandshooting following the shooting at
Marjory Stoneman Douglas High School in Parkland, Florida.42
There, bots flooded the public debate surrounding gun
ownership rights by sharing misinformation about the shooter
and drawing attention away from concerns expressed about high
levels of gun violence in the United States.43 Specifically, bot
accounts alleged that the shooter was a “lone wolf” interested in
practicing Islam.44 Moreover, bots amplified the extremist views
shared by @Education4Libs, a human-operated account
identified by researchers as being frequently targeted by botoperated accounts, by sharing its tweet that the shooter was a
Democrat associated with the Antifa movement.45
Bot engagement with @Education4Libs demonstrates
how social media bots can increase the reach of certain
viewpoints beyond the attention that they would normally
receive.46 By acting in unison to magnify certain content, botoperated accounts can cause specific hashtags, news stories, or
accounts to become trending topics.47 For example, Lamo and

42

See id. at 42–43.
Id.
44
Id.
45
Id. at 33.
46
Id.
47
Lamo & Calo, supra note 2, at 1000.
43
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Calo note that, in 2016, social media bots elevated the attention
given to the Trump campaign after retweeting Trump
approximately

ten

times

more

than

Hillary

Clinton.48

Ultimately, this type of false amplification poses a dilemma for
online speech environments because it can drastically distort the
amount of actual public support for a particular viewpoint.49
In addition to amplifying certain views expressed on
human-operated accounts by actively sharing their content, bots
can also magnify the perceived influence of human-operated
accounts by increasing an account’s follower count.50 On
Instagram, bots can be purchased by human account holders via
third-party services to appear more prominent or more legitimate
online.51

For

other platforms, users can look

toward

organizations like Devumi,52 a company that sold fake Twitter
followers and retweets to celebrities, businesses, foreign
politicians, or “anyone who wants to appear more popular or

48

Id.
Wu, supra note 2, at 565.
50
Lamo & Calo, supra note 2, at 1000; see also Schroeder, supra note 3, at 33.
51
Schroeder, supra note 3, at 33; see also Kurt Wagner, Instagram is Cracking Down on
Services that Sell “Likes” and Followers, VOX (Nov. 18, 2018),
https://www.vox.com/2018/11/19/18102841/instagram-buy-likes-followers-crackdown.
52
According to the company’s website, as of September 21, 2019, Devumi is not
currently accepting new clients, but it points to other, similar services for those
interested in “buying views.” DEVUMI SOCIAL MEDIA MARKETING,
https://devumi.top/ (last visited Sept. 21, 2019).
49
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Similar to the effects of false

amplification and hashtag flooding, purchased bot followers can
“deceiv[e] other social media users into thinking that someone is
more powerful, important, or influential than they really are.”54
What each of these tactics has in common is their ability
– or, arguably, goal – to distort the marketplace of ideas online.55
Traditionally, the marketplace of ideas theory argues “that truth
is generally objective and universal and that, in an environment
in which the government does not significantly interfere with the
flow of ideas, rational, free individuals are capable of identifying
truth and rejecting falsehood.”56 However, social media bots
interfere with this search for truth by overwhelming the
marketplace of ideas online with misleading information57 or
amplifying certain content to build a deceiving sense of
popularity for viewpoints or accounts.58

53

Nicholas Confessore, Gabriel Dance, Richard Harris & Mark Hansen, The Follower
Factory, N.Y. TIMES (Jan. 27, 2018),
https://www.nytimes.com/interactive/2018/01/27/technology/social-mediabots.html.
54
Lamo & Calo, supra note 2, at 1000.
55
See id. at 998 (“The full effect of this type of bot use has not yet been quantified, but
it seems clear that political bots may be used to skew discourse, to make certain ideas
and individuals appear more popular than they would be otherwise, and to stir up
dissent and discord.”).
56
Schroeder, supra note 3, at 47.
57
Id. at 30.
58
See Lamo & Calo, supra note 2, at 1000; see also Wu, supra note 2, at 567.
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C. Legislation Targeting Social Media Bots
To address concerns about increased bot usage on social
media, lawmakers have crafted and proposed legislation
targeting bot activity.59 In July 2019, California’s bot disclosure
law, the BOTA, took effect.60 The law defines a bot as “an
automated online account where all or substantially all of the
actions or posts of that account are not the result of a person.”61
The new regulation makes it unlawful for individuals to use bots
in online communication with people in California while
intending “to mislead the other person about its artificial identity
for the purpose of knowingly deceiving the person about the
content of the communication in order to incentivize a purchase
or sale of goods or services in a commercial transaction or to
influence a vote in an election” unless a disclosure clearly
identifies the account as a bot.62
As discussed, Senator Dianne Feinstein took a similar,
but broader, approach in introducing the BDAA of 2019. The
Senate bill describes a bot as an “automated software program or
process intended to impersonate or replicate human activity

59

See Sacharoff, supra note 4; see also Rachel Frazin, supra note 4.
CAL. BUS. & PROF. CODE § 17943 (West 2019); see also Renee Diresta, A New Law
Makes Bots Identify Themselves – That’s the Problem, WIRED, July 24, 2019,
https://www.wired.com/story/law-makes-bots-identify-themselves/.
61
BUS. & PROF. § 17940(a).
62
Id. § 17941.
60
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online”63 and gives direction to the Federal Trade Commission
to further define that phrase.64 First, the act tasks the FTC with
promulgating general bot disclosure requirements, stating that
social media providers must “establish and implement policies
and procedures to require . . . [users] to publicly disclose the use
of any automated software program or process intended to
impersonate or replicate human activity online on the social
media website.”65
The second regulatory section in the proposed bill also
sweeps broadly. This provision seeks to amend the Federal
Election Campaign Act of 1971 by prohibiting the use of bots
impersonating human activity for, what it calls, online political
advertising.66 First, this section states that candidates and
political parties may not (1) use “automated software programs
or processes” designed to “impersonate or replicate human
activity online to make, amplify, share or otherwise disseminate
any public communication,” or (2) “solicit, accept, purchase or
sell any automated software programs or processes” designed to
“replicate human activity online for any purpose.” 67

63

See S. 2125, 116th Cong. § 4(a)(1)(A) (2019).
Id. § 4(a)(2).
65
Id. § 4(b).
66
Id. § 5.
67
Id. § 325(a)(1).
64
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Similarly, this section also states that committees,
corporations, and labor unions may not (1) use “automated
software programs or processes” designed to “replicate human
activity online to make, amplify, share, or otherwise
disseminate” communications that “expressly advocate[]” for or
against a candidate or communications that would fall under the
federal definition of electioneering communications, or (2)
“solicit, accept, purchase or sell any automated software
programs or processes” designed to “replicate human activity
online” for either of those two purposes.68
Thus far, previous scholarship addresses the First
Amendment’s applicability to artificial intelligence and online
speech generally,69 or the constitutionality of hypothetical bot
regulations.70 This Note seeks to build on that foundation by
analyzing the specific provisions in California’s BOTA and the
federally proposed BDAA, with a focus on the use of social
media bots in political speech and political advertising. Under
the current First Amendment doctrine, the specific provisions in
the BOTA and the BDAA would seemingly face constitutional

68

Id. § 325(a)(2).
See generally Toni M. Massaro & Helen Norton, Siri-ously? Free Speech Rights and
Artificial Intelligence, 110 NW. U.L. REV. 1169; Schroeder, supra note 3; Wu, supra
note 2.
70
See Lamo & Calo, supra note 2, at 1008 (referencing California’s BOTA and the
proposed BDAA, but noting that the scholars there are examining “a generic law
that would require bots to identify themselves as nonhuman in all contexts”).
69
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hurdles.71 However, imposing a provision that requires
disclosure of social media bots engaged in paid political
advertising would present a less speech-restrictive way to begin
giving the public an effective tool to reduce harms caused by
social media bots most immediately associated with the political
process.72

III.
THE INTERSECTION OF REGULATIONS FOR SOCIAL
MEDIA BOTS AND CONTEMPORARY FIRST AMENDMENT
DOCTRINE
A. Contemporary First Amendment Doctrine Likely Includes
Protections for Bot-Generated Speech
The rise of social media bots and attempts to regulate
them at both the state and federal level have raised questions
regarding the extent to which the First Amendment protects botgenerated communications.73 Toni Massaro and Helen Norton

71

More generally, numerous scholars have expressed concerns regarding the
constitutionality of requiring social media bots to disclose that they are bots. Lamo &
Calo, supra note 2, at 1018 (“Among our chief concerns is the prospect that
enforcement of a generic bot disclosure law would interfere with the right to speak
anonymously.”); see also Sacharoff, supra note 4 (“[B]ot rights, and the new California
disclosure law, sit at the juncture of several strands of free speech doctrine . . . the
free speech rights of corporations; the right against being compelled to say something
. . .; the right to anonymous speech; and finally, the right to lie.”); Williams, supra
note 7 (noting that imposing disclosure requirements on bots could harm vulnerable
populations’ right to speak anonymously).
72
See Lamo & Calo, supra note 2, at 1027 (stating that legislators should target bots in
specific circumstances, like commercial bots used in product reviews or political bots
used for coordinated campaigning with a candidate, rather than broadly targeting all
bots); see also Buckley v. Valeo, 424 U.S. 1, 66–67 (1976) (noting the importance of
disclosure requirements in the electoral process for providing a tool for voters to
evaluate political candidates).
73
See Sacharoff, supra note 4.
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note that the conclusion that communications generated by
artificial intelligence receive the same First Amendment
protections as those generated by human speakers may initially
seem illogical because many think that AI will always be
“missing something that humans possess and that seems
indispensable to free speech rights.”74 Indeed, Thomas Emerson
theorized that one fundamental aspect of the right to free
expression is individual self-fulfillment through the ability to
form and explore one’s own beliefs.75 Accordingly, extending
First Amendment protection to speech generated by bots, who
by themselves do not engage in self-development or selffulfillment in the same way a human speaker would, seems
uncomfortable.76 However, despite this discomfort, “surprisingly
little in contemporary First Amendment theory or doctrine
blocks the path towards strong AI speakers’ First Amendment
protection.”77 Consequently, numerous scholars have concluded
that speech generated by social media bots implicates the First
Amendment.78

74

See Massaro & Norton, supra note 69, at 1173 (internal quotations omitted).
Thomas I. Emerson, Toward a General Theory of the First Amendment, 72 YALE L.J.
877, 879 (1963).
76
See Sacharoff, note 4.
77
Massaro & Norton, supra note 69, at 1174.
78
Id.; see also Lamo & Calo, supra note 2, at 1003; Sacharoff, supra note 4.
75
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Tim Wu argues that speech communicated by bots is not
solely the product of artificial intelligence.79 Instead, before
disseminating their messages or amplifying the content of
human-operated accounts, social media bots were programmed
to communicate by a human speaker.80 Thus, similar to how
people author books or pamphlets, bot-operated social media
accounts can be another way for individuals to express
themselves.81
The Supreme Court has concluded that using new
technology to communicate does not undermine First
Amendment protection for speech expressed using that
technology.82 For instance, in Brown v. Entertainment Merchants
Association,83 the Court concluded that video games qualify for
First Amendment protection because they “communicate ideas
– and even social messages – through many familiar literary
devices (such as characters, dialogue, plot, and music) and
through features distinctive to the medium (such as the player’s
interaction with the virtual world).”84 Therefore, in the context
of social media bots, the fact that a speaker has opted to speak

79

Lamo & Calo, supra note 2, at 1005.
Id.
81
Id.
82
Id. at 1004 (citing Brown v. Entm’t Merch. Ass’n, 564 U.S. 786, 790 (2011)).
83
564 U.S. 786 (2011).
84
Brown, 564 U.S. at 790.
80
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through artificial intelligence may not enough to remove that
speech from the purview of First Amendment protection.85
However, more importantly, First Amendment doctrine
has increasingly focused on speech, rather than speakers.86
Rather than being solely concerned with a speaker’s right to
speak, the Supreme Court has maintained that the ability for
listeners to receive information, no matter the source, is also a
vital part of First Amendment protections.87 For example, in First
National Bank of Boston v. Bellotti,88 the Court considered a First
Amendment challenge to a Massachusetts law prohibiting
corporate appellants from purchasing advertising that expressed
their position on a proposed state constitutional amendment
without first proving that the amendment would materially affect
their property or business assets.89 The Court invalidated the
statute, concluding that the appellants’ speech does not lose its
First Amendment protection simply because it is a corporate
source that cannot meet the statute’s “materially affecting”
requirement.90 As part of its analysis, the Court also stated the

85

Lamo & Calo, supra note 2, at 1004 (noting that the Court’s extension of First
Amendment protection to video games “suggests that the Supreme Court might be
willing to treat bot speech comparably to human speech”).
86
Massaro & Norton, supra note 69, at 1183.
87
See Lamo & Calo, supra note 2, at 1005–06.
88
435 U.S. 765 (1978).
89
Id. at 767–68.
90
Id. at 784.
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importance of the public being able to receive this political
information from the appellants, noting that:
It is the type of speech indispensable to
decisionmaking in a democracy, and this is no less
true because the speech comes from a corporation
rather than an individual. The inherent worth of
the speech in terms of its capacity for informing
the public does not depend upon the identity of its
source, whether corporation, association, union,
or individual.91
The Court later continued this line of reasoning in Citizens
United v. Federal Election Commission.92 There, the Court
considered a First Amendment challenge to a provision of the
Bipartisan Campaign Reform Act prohibiting the use of
corporate treasury funds to make independent expenditures93 for
electioneering communications94 advocating for the election or
defeat of a clearly identified candidate in federal elections.95
Citizens United, a nonprofit corporation, argued that the
regulation was unconstitutional as applied to their film, Hillary:
The Movie, which criticized then-presidential candidate Hillary

91

Id. at 777.
558 U.S. 310 (2010).
93
An independent expenditure is “an expenditure by a person for a communication
expressly advocating the election or defeat of a clearly identified candidate” made
without coordination with a candidate, candidate committee, or candidate’s agent.
11 C.F.R. § 100.16 (2020).
94
An electioneering communication is “any broadcast, cable or satellite
communication that” references a clearly identified candidate within 60 days before
a general election or 30 days before a primary election and “[i]s targeted to the
relevant electorate.” 11 C.F.R § 100.29 (2020).
95
Citizens United, 558 U.S. at 320–21.
92
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Clinton, and related advertisements.96 Relying on Bellotti, the
Court invalidated the restriction, concluding that “[n]o sufficient
interest justifies limits on the political speech of nonprofit or forprofit corporations.”97 Additionally, the Court again emphasized
that the political process necessarily includes the ability for
listeners to hear information from varying sources, including
those that may not fit the traditional view of a human speaker.98
Therefore, contemporary “free speech doctrine generally
finds great value in, and thus . . . great protection for [nonhuman]
speakers despite the various ways in which they deviate from
traditional First Amendment models.”99 Accordingly, First
Amendment protection likely extends to speech communicated
by social media bots, and, along with that comes “the full arsenal
of First Amendment rules, principles, standards, distinctions,
presumptions, tools, factors, and three part tests.”100 These
principles pose numerous challenges for the provisions in
California’s BOTA and the proposed BDAA.101

96

Id. at 321.
Id. at 365.
98
See id. at 341.
99
Massaro & Norton, supra note 69, at 1183.
100
Lamo & Calo, supra note 2, at 991–92 n.11 (quoting Frederick Schauer, The
Boundaries of the First Amendment: A Preliminary Exploration of Constitutional Salience,
117 HARV. L. REV. 1765, 1769 (2004)).
101
More generally, scholars have noted that regulating bots would be difficult under
the First Amendment. See id. at 1028 (stating that regulation of social media bots
“implicates core free speech concerns,” despite the fact that a “response to the harms
of bots may look innocuous on the surface”); see also Sacharoff, supra note 4;
Williams, supra note 7.
97
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B. The First Amendment Right to Anonymous Speech Poses
Constitutional Problems for Bot Disclosure Requirements
First, scholars have reasoned that imposing disclosure
requirements on bot-operated accounts that compel them to
disclose themselves as bots could run afoul of the First
Amendment’s

long-standing

protection

for

anonymous

speech.102 In Talley v. California,103 the Supreme Court decided
that the right to speak anonymously was among the protections
of the First Amendment by invalidating a Los Angeles ordinance
prohibiting the dissemination of handbills that did not contain
the name and address of the handbills’ author and distributor.104
In reaching this conclusion, the Court rejected the government’s
argument that the ordinance was aimed at preventing handbills
containing fraud, false advertising, and libel, and found that the
actual language of the ordinance instead applied to all
handbills.105

Underscoring

the

historical

importance

of

anonymous speech,106 the Court held that such a broad

102

Calo & Lamo, supra note 2, at 1018 (“Among our chief concerns is the prospect
that enforcement of a generic bot disclosure law would interfere with the right to
speak anonymously.”); see also Sacharoff, supra note 4; Williams, supra note 7.
103
362 U.S. 60 (1960).
104
Id. at 64–65.
105
Id. at 64.
106
The Court emphasized the significant role of anonymous books, pamphlets, and
leaflets in American history, pointing to rebellion against strict publishing restrictions
in England and the publication of the Letters of Junius and the Federalist Papers, all
of which were written and disseminated anonymously. Id. at 64–65.
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“identification requirement would tend to restrict freedom to
distribute information and thereby freedom of expression.”107
Approximately thirty years later, in McIntyre v. Ohio
Elections Commission,108 the Court extended its reasoning in Talley
to expressly include anonymous political communication.109
There, the Court invalidated an Ohio statute’s requirement that
those producing campaign literature must include their identity
on the literature itself.110 Like the California ordinance in Talley,
the Court found that the Ohio law contained no language that
limited its application to the states’ asserted interests in
preventing fraud, false advertising, and libel, and, consequently,
the Ohio law placed a broad restriction on political speech.111
Political speech about issues and candidates, said the Court, is
“integral to the operation of the system of government
established by our Constitution” and receives the highest level of
constitutional

protection.112

Accordingly, Ohio’s

asserted

interest in giving voters additional information was insufficient
to justify burdening political speech with a compelled
identification requirement.113 Additionally, the state’s asserted

107

Id. at 64.
514 U.S. 334 (1995).
109
Id. at 357; see also Calo & Lamo, supra note 2, at 1020.
110
McIntyre, 514 U.S. at 338, 357.
111
See id. at 343–44.
112
Id. at 346 (quoting Roth v. United States, 354 U.S. 476, 484 (1957)).
113
Id. at 348–50.
108
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interest in preventing fraud or falsity in campaign literature,
although more compelling, was similarly insufficient to justify
the requirement’s broad reach because, at the time, Ohio had
other regulations addressing that specific conduct.114 Finally, the
Court noted that although “[t]he right to remain anonymous
may be used when it shields fraudulent conduct . . . political
speech by its nature will sometimes have unpalatable
consequences, and, in general, our society accords greater weight
to the value of free speech than to the dangers of its misuse.”115
Talley and McIntyre deal with instances where anonymity
is burdened by compelled disclosure of names.116 However, in
contrast to the regulations at issue in Talley and McIntyre, Lamo
and Calo note that bot disclosure requirements do not require the
individuals programing the bot-operated account to identify
themselves by name; instead, the requirements state that such
accounts must be labeled as bot-operated.117 Consequently, it

114

Id. The Sixth Circuit later invalidated Ohio’s regulations prohibiting the
dissemination of false statements about political candidates in campaign literature as
an unconstitutional infringement of First Amendment rights. Susan B. Anthony List
v. Driehaus, 814 F.3d 466, 474 (6th Cir. 2016). There, the Sixth Circuit relied on the
Supreme Court’s decision in Alvarez that false statements deserve some degree of
constitutional protection. Id. at 471–72 (citing United States v. Alvarez, 567 U.S.
709, 718 (2012) (plurality opinion)).
115
McIntyre, 514 U.S. at 357.
116
See Talley v. California, 362 U.S. 60, 60–61 (1960) (stating that the invalidated
statute requires that pamphlets include the name of the pamphlets’ author or printer);
see also McIntyre, 514 U.S. at 345 (stating that the invalidated statute requires that
campaign literature must include the name of the person responsible for making the
literature).
117
Lamo & Calo, supra note 2, at 1008.
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remains somewhat unclear how key precedents like Talley and
McIntyre would apply in this context, where the regulation
requires accounts to disclose a key identity characteristic––their
bot-ness––without requiring the disclosure of individual
names.118 However, Lamo and Calo argue that the anonymous
speech doctrine still poses problems for bot disclosure provisions
for two reasons.119
First, Lamo and Calo argue that ambiguity around the
nature of the account “may form an integral part of the
message.”120 Consequently, compelling a bot-operated account
to disclose its bot-ness could burden the bot programmer’s ability
to share that message as effectively as he could if the account was
not labeled as a bot.121 Here, Lamo and Calo’s first argument
seems largely dependent on how anonymity is conceptualized
beyond circumstances where specific names are involved. While
anonymity is frequently thought of as namelessness, it can also
be conceptualized as an individual’s ability to conceal identifying
characteristics beyond namelessness.122 As a result, individuals

118

See id. at 1008 (noting that it “may seem tenuous . . . to argue that a rule aimed
only at requiring calls or social media accounts by bots to acknowledge no human is
behind them even rises to the level of a restriction”).
119
Id. at 1008–09.
120
Id. at 1008.
121
Id. at 1017, 1020.
122
Julie Ponesse, The Ties that Blind: Conceptualizing Anonymity, 45 J. SOC. PHIL. 304,
305 (2014).
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are then able to exercise a level of autonomy over how they
present their identity to the world.123
This autonomy fits within the values that society places
on anonymity, which is thought of as a means “to secure other
things that matter deeply to us: to protect our privacy, to enhance
our liberty and autonomy, and to further the existence of a free,
democratic society, more generally.”124 Accordingly, although
Talley and McIntyre addressed situations where individuals were
compelled to disclose their names,125 more broadly “[a]nonymity
is a means of expressing oneself, and an author has the freedom
to decide whether or not to disclose his or her true identity. An
author may choose to be anonymous because of fear of
retaliation, concern about social ostracism, or a desire to protect
his or her privacy; the Court implied that the precise reason does
not in fact matter.”126 Applying this logic to the context of social
media bots, compelling disclosure of an account’s bot-ness
interferes with a programmer’s autonomy to decide how their
account is identified and how their ideas are expressed, which
could be particularly problematic where uncertainty about the

123

Id. at 316.
Id. at 314.
125
See Talley v. California, 362 U.S. 60, 60–61 (1960); see also McIntyre v. Ohio
Elections Comm’n, 514 U.S. 334, 345 (1995).
126
Lamo & Calo, supra note 2, at 1020 (quoting Margo Kaminski, Real Masks and
Real Name Policies: Applying Anti-Mask Case Law to Anonymous Online Speech, 23
FORDHAM INTELL. PROP. MEDIA & ENT. L.J. 815, 834–35 (2013)).
124
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automated nature of the account is a key part of the
programmer’s message.127 Thus, even though it is not expressly
clear how the Supreme Court would treat regulations compelling
the disclosure of bot-ness under Talley and McIntyre, it is entirely
possible that those cases are applicable and could restrict the
ability of legislators to impose bot disclosure requirements.128
Second,

Lamo

and

Calo

contend

that

the

constitutionality of bot disclosure requirements depends, in part,
on how that requirement is enforced.129 Specifically, whether or
not the Supreme Court would find that required disclosure of
bot-ness raises similar concerns as the required disclosure of
names, Lamo and Calo note that enforcing bot disclosure
requirements in practice may require that human users disclose
their identity to prove they are not a bot because, without a
mechanism to the contrary, verifying someone’s human identity
seems to necessarily involve compelling them to disclose their
identity.130 At the time Lamo and Calo published their article,
neither the BDAA nor the BOTA described a mechanism for
potential unmasking and enforcement of the disclosure

127

Id. at 1017, 1020.
See id. at 1020.
129
See id. at 1023.
130
Id. (“As there is no mechanism in place for verifying that a person is a person
without revealing which person, we must assume virtually every instance of
enforcement will involve unmasking.”).
128
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requirements.131 At the time of this writing, this uncertainty
seemingly remains given that neither of the act’s provisions seem
to discuss the actual process for enforcement in any considerable
depth.132 However, the federally proposed BDAA simply states
that, under the act, social media companies must be the party to
develop a process for identifying bot-operated accounts.133
Having explored how the anonymous speech doctrine
may apply in the context of social media bots, the remainder of
this subsection will examine how the scope of the BDAA and the
BOTA may impermissibly burden speech under the reasoning of
Talley and McIntyre. Looking first at the BDAA, the proposed
legislation requires social media users to “publicly disclose the
use of any automated software program or process intended to
impersonate or replicate human activity online on [a] social
media website.”134 Unlike the ordinance in Talley, the proposed
language here provides some limitation on who this disclosure
requirement applies to by using an intent requirement to restrict
its applicability to bots intending to impersonate humans rather
than placing restrictions on all bots like the ordinance in Talley

131

Id.
S. 2125, 116th Cong. (2019); CAL. BUS. & PROF. CODE §§ 17940-43 (West 2019).
133
Id. § 4(c)(3).
134
Id. § 4(b).
132
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imposed

identification

requirements

on

all

141
handbills.135

However, although the BDAA does not apply to all bots on its
face, key elements within the bill’s disclosure provision that
could impact the provision’s reach remain undefined.136 First, the
bill does not yet clearly define what qualifies as a bot, described
by the bill as “an automated software program.”137 Additionally,
if passed, either the statute itself, the FTC, or the courts must
determine what it means for a bot to “impersonate or replicate
human activity.”138 Without further clarification on these
elements, it remains unclear how limited the bill’s applicability
really is.139 In fact, if these elements are defined broadly, the bill’s
provisions could apply to most bot-operated accounts,
potentially placing a substantial burden on the right to
anonymous speech.140
Furthermore, the proposed legislation’s purpose makes it
clear that the bill intends to address targeted political
misinformation and propaganda spread by social media bots.141

135

See id.; Talley v. California, 362 U.S. 60, 64 (1960).
See Williams, supra note 7.
137
The proposed statutory language simply notes that the Federal Trade Commission
will be tasked with further defining what qualifies as an “automated software
program.” See S. 2125 § 4(a)(2); see also Williams, supra note 7.
138
See S. 2125 § 4(a)(2); see also Williams, supra note 7.
139
See Williams, supra note 7.
140
See id. (stating that the proposed legislation “places no obligations on the FTC to
ensure that the definition is narrow enough to avoid unintentionally impacting the
use of simple technical tools that merely assist human speech”).
141
See S. 2125 § 2.
136
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For instance, the bill’s language emphasizes the role of social
media bots in the 2016 elections, pointing specifically to the
Oxford Internet Institute’s finding that social media bots
controlled by the Russian government accounted for between
thirty percent and forty-one percent of tweets about the 2016
Presidential election targeted to key swing states like North
Carolina, Pennsylvania, and Wisconsin.142 Although the
language of the requirement itself does not target social media
bots disseminating political speech, the intended focus on
political messages illustrated in the proposed legislation’s
purpose could pose constitutional problems given the Supreme
Court’s ruling in McIntyre, since that case similarly dealt with a
restriction on all political speech distributed using a particular
medium, there leaflets.143 Since the Court in McIntyre determined
that reducing the potential for fraud cannot sufficiently justify
requiring identity disclosures for all political speech using a
particular medium,144 the proposed BDAA’s targeting toward all
bots disseminating political information may be too broad to
survive constitutional scrutiny.145

142

See id. § 2(5).
McIntyre v. Ohio Elections Comm’n, 514 U.S. 334, 343–44 (1995).
144
Id. at 357.
145
See Williams, supra note 7 (noting that a constitutional concern in analyzing bot
disclosure laws is the law’s scope and whether the law “would sweep up not only
bots deployed at scale for malicious ends, but also one-off bots used by real people
for activities protected by the First Amendment,” like political speech).
143
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Jamie Lee Williams, a staff attorney at the Electronic
Frontier Foundation, argues that California’s bot regulation may
fare better constitutionally than general bot disclosure
regulations because it is more narrowly tailored.146 The BOTA
requires bots to identify themselves as bots only when the person
using the bot to communicate intends “to mislead the other
person about its artificial identity for the purpose of knowingly
deceiving the person about the content of the communication in
order to incentivize the purchase or sale of goods or services in a
commercial transaction or to influence a vote in an election.”147
Thus, unlike the laws invalidated in Talley and McIntyre, the
California law here narrows its application to knowing deception
in two circumstances.148
In its disclosure requirement, the California law attempts
to target two areas of speech: commercial speech and political
speech.149 In general, the disclosure requirement imposed on bots
attempting to purchase or sell goods is likely less problematic
than the law’s provision targeting political speech given that,

146

Id.
CAL. BUS. & PROF. CODE § 17941(a) (West 2019).
148
Id.; see also Talley v. California, 362 U.S. 60, 64 (1960) (noting that the law at issue
broadly applied to all handbills rather than only handbills engaged in fraud, false
advertising, and libel); McIntyre, 514 U.S. at 343–44 (noting that the law at issue
broadly imposed a restriction on all leaflets rather than only leaflets engaged in fraud,
false advertising, and libel).
149
CAL. BUS. & PROF. CODE § 17941(a).
147
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granted

less

constitutional protection than political speech.150 However, the
law’s disclosure requirement in circumstances involving
knowing deception about the message’s content to influence how
a person votes could still pose constitutional problems under
contemporary First Amendment doctrine because, looking back
at McIntyre, the Supreme Court seems to suggest that society
largely may need to accept the negative consequences of
anonymous speech to protect the strong tradition of unrestricted
political speech.151 This is particularly true where bots who are
not engaging in knowing deception or where human-operated
accounts are flagged as bots could be swept up and unmasked
during enforcement.152

150

Although truthful commercial speech is protected by the First Amendment, the
Supreme Court has held that commercial speech is afforded less protection than
political speech. Central Hudson Gas & Elec. Corp. v. Pub. Serv. Comm’n, 447 U.S.
557, 562 (1980). However, commercial speech that is false, misleading, or proposes
an illegal transaction falls outside the boundaries of First Amendment protection.
Va.State Bd. of Pharmacy v. Va. Citizens Consumer Council Inc. 425 U.S. 748, 771
(1976) (“Obviously, much commercial speech is not provably false, or even wholly
false, but only deceptive or misleading. We foresee no obstacle to a State’s dealing
effectively with this problem.”). Accordingly, California’s imposition of a disclosure
requirement on bots that intend to mislead listeners about their identities to facilitate
a commercial transaction would likely face fewer First Amendment challenges. See
Lamo & Calo, supra note 2, at 1027 (“Legislatures might consider starting with
regulation of commercial bots, given the lower standard of scrutiny generally applied
to commercial speech . . . .”).
151
McIntyre v. Ohio Elections Comm’n, 514 U.S. 334, 357 (1995) (“The right to
remain anonymous may be abused when it shields fraudulent conduct. But political
speech by its nature will sometimes have unpalatable consequences, and, in general,
our society accords greater weight to the value of free speech than to the dangers of
its misuse.”).
152
See Lamo & Calo, supra note 2, at 1018 (expressing concern that enforcement of
bot disclosure regulations could “interfere with the right to speak anonymously”).
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C. The Political Advertising Ban Imposed by the Bot Disclosure and
Accountability Act May be an Impermissibly Broad Approach
In addition to facing potential constitutional problems for
its bot disclosure provision, the federally proposed BDAA could
also face constitutional problems for its complete prohibition on
the use of bots for political advertising by certain groups. The
proposed prohibition applies to two separate groups: (1)
candidates and political parties, and (2) political committees,
corporations, and labor organizations.153 First, candidates and
political parties may not use bots, defined by the act as
“automated software programs or processes,” that are “intended
to impersonate or replicate human activity online to make,
amplify,

share,

or

otherwise

disseminate

any

public

communication.”154 Candidates and political groups are also
prohibited from soliciting, accepting, purchasing, or selling bots
intended to impersonate humans for any reason.155 Second,
political committees, corporations, and labor organizations are
similarly prohibited from using bots impersonating humans to
“make, amplify, share, or otherwise disseminate – (i) any
message that expressly advocates for the election or defeat of a
candidate; (ii) or any communication which would be an

153

See S. 2125, 116th Cong. § 5 (2019).
Id. § 325(a)(1)(A).
155
Id. § 325(a)(1)(B).
154
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committees,

corporations, and labor organizations are also prohibited from
soliciting, accepting, purchasing or selling bots replicating
human conduct for disseminating express advocacy for or
against a candidate or electioneering communications.157 In
short, the act imposes broad prohibitions on certain political
advertising activities undertaken by specific groups, establishing
an express exception only for automated processes that are
internal and inaccessible to the public.158
In general, the Supreme Court has been wary of total
prohibitions on certain mediums of speech, especially where they
distinguish among speakers.159 In Citizens United, the Court
invalidated provisions of the Bipartisan Campaign Reform Act
that prohibited the use of corporate treasury funds to make
independent expenditures for electioneering communications as
an “outright ban” of political speech from certain groups in
violation of the First Amendment.160 The Court found that the

156

Id. § 325(a)(2)(A).
Id. § 325(a)(2)(B).
158
Id. § 325(b).
159
Citizens United v. FEC, 558 U.S. 310, 319 (2010) (“The Government may
regulate corporate political speech through disclosure requirements, but it may not
suppress that speech altogether.”).
160
Id. at 337 (“The Sierra Club runs an ad, within the crucial phase of 60 days before
the general election, that exhorts the public to disapprove of a Congressman who
favors logging in national forests; the National Rifle Association publishes a book
urging the public to vote for the challenger because the incumbent U.S. Senator
supports a handgun ban; and the American Civil Liberties Union creates a Web site
157
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prohibition impermissibly distinguished between speakers by
applying only corporations and unions.161 Thus:
[b]y taking the right to speak from some and giving
it to others, the Government deprives the
disadvantaged person or class of the right to use
speech . . . [t]he Government may not by these
means deprive the public of the right and privilege
to determine for itself what speech and speakers
are worthy of consideration.162
Here, the BDAA’s prohibitions on the use of bots for
political advertising by some groups is not as broad as the
restriction on the use of corporate treasury funds at issue in
Citizens United because the proposed act’s scope applies only to a
very specific medium, social media bots, rather than banning all
corporate

independent

expenditures

for

electioneering

communications.163 Therefore, proponents of the law may argue
that it is not an “outright ban” in the same way as the prohibition
in Citizens United.164
Nonetheless,

the

BDAA’s

political

advertising

prohibitions still distinguish between speakers by targeting only

telling the public to vote for a Presidential candidate in light of that candidate’s
defense of free speech. These prohibitions are classic examples of censorship.”).
161
Id. at 339–41.
162
Id. at 340–41.
163
Id. at 337 (“The law before us is an outright ban” on using corporate treasury
funds to expressly advocate for or against a candidate or to make electioneering
communications); S. 2125, 116th Cong. § 5 (2019) (prohibiting the use of
“automated software programs” for political advertising by certain groups).
164
In Citizens United, the Supreme Court referred to the prohibitions on independent
expenditures and electioneering communications imposed by the Bipartisan
Campaign Reform Act as an “outright ban.” 558 U.S. at 337.

148

FIRST AMENDMENT LAW REVI EW

[Vol. 18

candidates, political parties, political committees, corporations,
and labor organization.165 The prohibitions also act as a complete
ban on using social media bots as a medium of political
advertising.166 Furthermore, although the bill describes this
provision as a ban on political advertising,167 the language
restricting the activity of candidates and political parties goes
beyond that by prohibiting these groups from soliciting or selling
social media bots “for any purpose.”168 This broad approach is
potentially problematic because it seems to contravene a key
underlying principle of Citizens United, that the Government may
not distinguish between speakers when restricting political
speech without a compelling government interest and a law
“narrowly tailored to achieve that interest.”169
Ultimately, whether or not protecting citizens from
potentially deceptive political advertising is a compelling
government interest, a complete ban from a particular medium
of political speech is likely not a narrowly tailored effort to
achieve that interest when less restrictive alternatives are

165

S. 2125, 116th Cong. § 5 (2019).
Id.
167
Id.
168
Id. § 325(a)(1).
169
558 U.S. at 340 (“[P]olitical speech must prevail against laws that would suppress
it, whether by design or inadvertence. Laws that burden political speech are ‘subject
to strict scrutiny.’”).
166
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available.170 For instance, meaningful disclosures on social
media bots purchased by political campaigns or used specifically
for political advertising could be a less restrictive way to achieve
the Government’s interest in preventing deceptive political
advertising than a total ban,171 especially given how people
respond to political information differently based on the
information they have about the source.172

D. The Supreme Court Has Generally Disfavored Efforts to Correct the
Marketplace of Ideas
Generally, legislation seeking to regulate bot activity
online through imposing disclosure requirements or prohibiting
the use of bots for political advertising by certain groups
seemingly seeks to correct the marketplace of ideas online by
mitigating

the

influence

or

spread

of

misinformation

disseminated by bots.173 Indeed, as Lamo and Calo note, social
media bots can distort the marketplace of ideas online by
“skew[ing] discourse to make certain ideas and individuals
appear more popular than they would be otherwise, and []

170

See id. at 337, 369 (noting that while “an outright ban” on the use of corporate
treasury funds for making independent expenditures and electioneering
communications is not narrowly tailored, establishing a “disclosure [requirement for
political advertising] is a less restrictive alternative”).
171
See Lamo & Calo, supra note 2, at 1015 (noting that electioneering may be one
specific context where bot disclosure regulations would pass constitutional scrutiny).
172
See infra Part IV.B.
173
See Frazin, supra note 4.; see also Sacharoff, supra note 4.
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stir[ring] up dissent and discord” that may otherwise actually be
absent.174 Consequently, bot-operated accounts may easily
drown out the opinions of human-operated account holders.175
Proponents of bot disclosure regulations hope that restricting the
activity of social media bots will limit that distortion and mitigate
its effects.176
However, the Supreme Court has generally disfavored
efforts to correct the marketplace of ideas.177 In Bellotti, the Court
rejected the argument that restricting political advertising by
certain groups was justified because wealthy corporations
engaging in political advertising may drown out the speech of
others.178 Instead, the Court reiterated that “’the concept that
government may restrict the speech of some elements of our
society in order to enhance the relative voice of others is wholly
foreign to the First Amendment.’”179 The Court stated that
citizens should use their own judgement to evaluate information
and reach their own conclusion rather than having the
government impose regulations that burden speech.180 Applying
this logic to the context of social media bots, although bots can

174

Lamo & Calo, supra note 2, at 998.
See Schroeder, supra note 3, at 29.
176
See Williams, supra note 7.
177
See, e.g., First Nat’l Bank of Boston v. Bellotti, 435 U.S. 765, 788–92 (1978).
178
Id. at 789.
179
Id. at 790–91 (quoting Buckley v. Valeo, 424 U.S. 1, 48–49 (1976)).
180
Id. at 791–92.
175
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negatively distort the marketplace of ideas online,181 legislators
cannot rely solely on a paternalistic interest in correcting that
distortion to justify broad regulation targeting many types of
social media bots.182
IV.

DISCLOSURE REQUIREMENTS FOR SOCIAL MEDIA BOTS
ENGAGED IN PAID POLITICAL ADVERTISING

A. Supreme Court Precedent Likely Supports Establishing Disclosure
Requirements for Social Media Bots Engaged in Political Advertising
Although imposing broad disclosure requirements on
social media bots or banning the use of social media bots for
political advertising to correct the marketplace of ideas online
would likely face credible First Amendment challenges, Lamo
and Calo note that regulating bots in specific areas may be more
constitutionally feasible.183 Specifically, contemporary First
Amendment doctrine would likely permit imposing disclosure
requirements on social media bots engaged in paid political
advertising.184

181

See supra Part II.B.
Lamo & Calo, supra note 2, at 1015 (“[W]hile preserving free and fair elections
can serve as a compelling reason for requiring political bots to disclose their bot-ness
when engaged specifically in electioneering, a different justification than preserving
elections would be necessary in all other political contexts.”).
183
Id. (“In light of the widespread concern about foreign interference in the 2016
presidential election through social media bots, an automation disclosure
requirement could be justified by a significant government interest with regard to
political bots in particular settings.”).
184
See id. (noting that a government interest in “preserving free and fair elections”
could justify disclosure requirements for bots engaged in electioneering).
182
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Currently, online political advertising remains largely
unregulated, creating what Professor Nathaniel Persily describes
as “the political equivalent of the Wild West without sheriffs.”185
However, offline, the Supreme Court has repeatedly upheld
disclosure requirements in campaign finance and political
advertising,186 and the reasoning employed by the Court would
very likely apply to the context of social media bots.187
In Buckley v. Valeo,188 the Court explained that, although
compelled disclosure requirements can burden First Amendment
rights, the government has a compelling interest in establishing
disclosure requirements in campaign finance and political
advertising.189 According to the Court, by shedding light on
where candidate money and support comes from, such
disclosures provide voters with the tools to evaluate political
candidates and make predictions about what candidates may do
once they are in office.190

185

Brian Beyersdorf, Regulating The “Most Accessible Marketplace of Ideas in History”:
Disclosure Requirements in Online Political Advertisements After the 2016 Election, 107 CAL.
L. REV. 1061, 1063–64 (2019) (internal citation omitted). Separate federal legislation,
the Honest Ads Act, has been proposed to broadly address this lack of disclosure in
online political advertising. Id.
186
Id. at 1067.
187
See Lamo & Calo, supra note 2, at 1015 (noting that legislators may be able to
regulate social media bots engaged in electioneering).
188
424 U.S. 1 (1976).
189
Id. at 64–67.
190
Id. at 66–67.
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Similarly, the Court in McConnell v. FEC191 affirmed and
cited the District Court’s decision to uphold disclosure
requirements for those making electioneering communications,
a form of political advertising.192 The District Court in that case
stated that, while the plaintiffs’ sought to hide “behind dubious
and misleading names,” their desire to remain anonymous
infringed on the First Amendment interests of listeners seeking
more information about the source of advertising in order to
make informed political choices.193 Thus, where money is
involved in the “political marketplace,” the Court has been less
sympathetic to speakers’ desire to cloak their identity to mislead
voters.194
Most recently, in Citizens United, the Court relied on the
reasoning of Buckley and McConnell to uphold the Bipartisan
Campaign Reform Act’s disclosure requirements on televised
electioneering communications, despite invalidating the act’s
prohibitions on the use of corporate treasury funds to make
independent expenditures for electioneering communications.195
In the context of political advertising, the Court concluded that

191

540 U.S. 93 (2003).
Id. at 201–02.
193
Id. at 197 (internal citation omitted).
194
Id.
195
Citizens United v. FEC, 558 U.S. 310, 366–67 (2010) (stating that disclosure
requirements provide voters with important information about election spending).
192
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although “[d]isclaimer and disclosure requirements may burden
the ability to speak, . . . they . . . ‘do not prevent anyone from
speaking.’”196 Consequently, the disclosure requirements on
political advertising were a less restrictive way to encourage
transparency in elections than other measures that would pose a
greater restriction on speech.197
Thus, overall, the Court reasons that disclosure
requirements for political advertising and spending are an
essential part of effective participation in the democratic
process.198 The BDAA relies on similar reasoning, noting that
broad disclosure requirements and prohibitions on political
advertising by certain groups could alleviate the harms caused by
social media bots.199 Indeed, the act is seemingly designed to
protect electoral transparency by mitigating the effectiveness of
social media bots.200 However,

the

proposed

legislation’s

disclosure requirement and political advertising prohibition, as
well as the disclosure requirement in California’s BOTA, could
face First Amendment challenges.201 As a more cautious,
alternative measure, legislators should consider amending the

196

Id. (citing McConnell, 540 U.S. at 201).
Id. at 368.
198
See id. at 366–67; see also Buckley v. Valeo, 424 U.S. 1, 66–67 (1976); McConnell,
540 U.S. at 197.
199
See S. 2125, 116th Cong. § 3 (2019).
200
See id.
201
See supra Part III.
197
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acts to include disclosure requirements where bot-operated
accounts are engaged in paid political advertising.202 Under
current First Amendment doctrine, doing so would likely be a
constitutionally sustainable, less speech-restrictive way to begin
mitigating the distortion caused by social media bots.203

B. Empirical Evidence Supports Establishing Disclosure Requirements
for Social Media Bots Engaged in Political Advertising.
The

reasoning

behind

establishing

disclosure

requirements in political advertising is also supported by
empirical research.204 Specifically, empirical research supports
the notion that source disclosures can serve as a tool to help
individuals evaluate information by demonstrating that people
do react to information, particularly political information,
differently depending on the source identity disclosure they
receive.205

202

See Lamo & Calo, supra note 2, at 1027 (noting that a more cautious approach to
regulating social media bots would be to address bots in specific contexts rather than
all bots).
203
Id. at 1018 (stating that one way to mitigate constitutional concerns is to address
different types of bots, like those used for electioneering, in a “piecemeal fashion”).
204
Connor Dowling & Amber Wichowsky, Does it Matter Who’s Behind the Curtain?
Anonymity in Political Advertising and the Effects of Campaign Finance Disclosure, 41 AM.
POL. RES. 965, 982 (2013); Travis Ridout, Michael Franz & Erika Fowler,
Sponsorship, Disclosure, and Donors: Limiting the Impact of Outside Group Ads, 68 POL.
RES. Q. 154, 163 (2015).
205
See Irina Dykhne, Note, Persuasive or Deceptive? Native Advertising in Political
Campaigns, 91 S. CAL. L. REV. 339, 350 (2018); see also Dowling & Wichowsky, supra
note 204, at 982; Ridout, Franz & Fowler, supra note 204, at 163.
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In 1994, Arthur Lupia found that voters utilized the
identities and stances of third-party information sources as tools
to inform voting behavior.206 Specifically, Lupia examined how
receiving information about an insurance industry group’s stance
on proposed reform leading up to a ballot initiative influenced
voters’ attitudes and behavior.207 Here, Lupia discovered that
voters who initially lacked information about the ballot initiative
utilized the insurance industry group’s stance as a cue and were
then able to mimic the attitudes and voting behavior of voters
who had actual “encyclopedic” knowledge of the topic.208
Researchers have applied this same logic specifically to
evaluating how voters view traditional political advertising.209
Connor Dowling and Amber Wichowsky conducted an
experiment where participants were shown an advertisement
attacking a political opponent and received varying information
about the sponsoring group’s donors.210 They concluded that
political advertisements presenting no source disclosure about
the sponsoring group’s donors were more effective in persuading

206

See Arthur Lupia, Shortcuts Versus Encyclopedias: Information and Voting Behavior in
California Insurance Reform Elections, 88 AM. POL. SCI. REV. 63, 72 (1994); see also
Dykhne, supra note 205, at 350.
207
See Lupia, supra note 206, at 68–69; see also Dykhne, supra note 205, at 350.
208
Lupia, supra note 206, at 72; see also Dykhne, supra note 205, at 350.
209
See Dowling & Wichowsky, supra note 204, at 976; Ridout, Franz & Fowler, supra
note 204, at 163.
210
Dowling & Wichowsky, supra note 204, at 973–76.
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voters than advertisements that were more transparent because
“voters may discount a group-sponsored ad when they have
more information about the financial interests behind the
message.”211
Similarly, Travis Ridout, Michael Franz, and Erika
Fowler also conducted an experiment revealing that participants
found advertising sponsored by a fictional, unknown political
group to be more effective than candidate sponsored
advertising.212 However, when the donors behind the unknown
group advertisement were revealed, this advertisement’s
influence decreased to be equal to the influence of the candidate
sponsored advertisement.213 According to Ridout, Franz, and
Fowler, these results suggest that transparent sponsorship
disclosures diminish information imbalances created by “dark
money” advertising, or advertising funded by unknown
groups.214
Simply put, the Supreme Court is seemingly correct to
conclude that disclosures in traditional political advertising are
an essential part of the democratic process.215 These empirical

211

Id. at 965.
Ridout, Franz & Fowler, supra note 204, at 163.
213
Id.
214
Id. at 163–64.
215
See Buckley v. Valeo, 424 U.S. 1, 66–67 (1976) (noting that disclosure
requirements provide information about a candidate’s financial support, which helps
them evaluate political candidates).
212
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findings are also applicable to the context of paid political
advertising disseminated by social media bots. By establishing
disclosure requirements for bots engaged in paid political
advertising, the electorate would at least gain valuable source
identity cues to better evaluate the information distributed by this
subset of social media bots.
V.

RECOMMENDATION

One way that social media bots enter the marketplace of
ideas online is because they are purchased by real people to increase
their own follower count or share out their content.216 In some cases,
these bots may also be purchased for campaigning in an election.217
For instance, in the United Kingdom, activists came together days
before the 2017 general election to purchase social media bots and
share political messaging on Tinder.218 There, the activists spent
£500 to create an automated bot system that would take over the
Tinder profiles of volunteers and encourage other users, primarily
young voters in “battleground constituencies,” to vote Labour
through the app’s private chat feature.219 Throughout the messaging

216

See Ma, supra note 13; see also Lamo & Calo, supra note 2, at 1000; Schroeder,
supra note 3, at 33.
217
Robert Gorwa & Douglas Guilbeault, Tinder Nightmares: The Political Promise and
Peril of Political Bots, WIRED, July 7, 2017, https://www.wired.co.uk/article/tinderpolitical-bots-jeremy-corbyn-labour.
218
Id.
219
Id.
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campaign, the bots sent between 30,000 and 40,000 messages,
without revealing the account’s bot-ness.220 While some thought this
was an innovative way to get out the vote, others criticized the
campaign, calling it “ethically dubious and problematic” because of
the lack of disclosure.221
After noting numerous constitutionality concerns with
generic bot disclosure laws, Lamo and Calo urged legislators to
use caution in considering regulation of social media bots.222 These
constitutionality concerns carry over to the specific provisions of the
federally proposed BDAA and California’s BOTA.223 Overall, the
acts’ provisions would likely face constitutional challenges because
they may infringe on the right to anonymous speech,224 and the
BDAA’s prohibition on the use of bots for political communication
and advertising by certain groups is likely too broad.225 Moreover,
while these regulations seek to correct the marketplace of ideas
online, the Supreme Court has historically found similar efforts to
be overly paternalistic.226 Although the provisions of the two acts
may be too broad to withstand constitutional scrutiny,227 the

220

Id.
Id.
222
Lamo & Calo, supra note 2, at 1026.
223
See supra Part III.
224
See supra Part III.B.
225
See supra Part III.C.
226
See supra Part III.D.
227
See supra Part III.
221
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Supreme Court has recognized that the government generally has a
compelling interest in protecting the integrity of elections.228 A way
to further that interest without utilizing the broad provisions of the
acts as they currently stand would be to impose disclosure
requirements containing a disclaimer of the account’s bot-ness and
the name of the bot’s purchaser on social media bots used for paid
political advertising.229 Imposing disclosure requirements on bots
purchased for political advertising will not reach all bots on social
media or automatically mitigate the influence of any bot-operated
account. However, disclosure requirements will provide one tool the
electorate can use to more critically evaluate the use of bots that are
most immediately involved in the democratic process.
For disclosures on bots used for paid political advertising to
be most effective, careful thought must go into defining political
advertising in this context.230 Currently, federal law permits online
political advertising to remain largely unregulated.231 However,
disclosure requirements for political advertising regulations on

228

Eu v. San Fransico Cty. Democratic Ctr. Comm., 489 U.S. 214, 231 (1989).
Lamo & Calo, supra note 2, at 1018 (noting that the “most obvious response” for
legislators would be to address bots in certain circumstances, like bots that engage in
electioneering, rather than all bots); see also Citizens United v. FEC, 558 U.S. 310,
368 (2010) (concluding that instituting disclosure requirements on political
advertising was a less restrictive way to support the government’s interest in
promoting an informed electorate than prohibiting the use of corporate treasury
funds for making independent expenditures).
230
Lamo & Calo, supra note 2, at 1015 (“[T]he line between ‘political’ bots and
private individuals expressing political views is a hazy one.”).
231
Beyersdorf, supra note 185, at 1063–64.
229

2020]

161

AU TOMAT ED POLIT ICAL S PEECH

traditional mediums, like television, are all defined in terms of a
communication,

whether

communication,

an

that

communication is a public

electioneering

communication,

or

an

independent expenditure.232 Defining political advertising as a
communication in the context of social media bots used for paid
political advertising will not effectively address the harms caused
by bots. One way social media bots distort the marketplace of ideas
online is by dramatically increasing the number of followers
accounts have, which can make those accounts appear to have more
public support than they really do.233 Accordingly, any attempt to
impose disclosure requirements on social media bots used for paid
political advertising should be broad enough to encompass instances
where candidates or third parties knowingly purchase bot followers,
perhaps to bolster the appearance of popularity of a candidate or
campaign for a ballot measure, even where those purchased bot
followers do not disseminate a communication.

232

A public communication is defined as “a communication by means of any
broadcast, cable, or satellite communication, newspaper, magazine, outdoor
advertising facility, mass mailing, or telephone bank to the general public, or any
other form of general public political advertising” outside of advertising on the
Internet. 11 C.F.R. § 100.26 (2020) (emphasis added). An electioneering
communication is defined as “any broadcast, cable or satellite communication that”
references a clearly identified candidate within 60 days before a general election or
30 days before a primary election and “is targeted to the relevant electorate.” 11
C.F.R. § 100.29(a)(1)–(3) (2020) (emphasis added). An independent expenditure is
defined as “an expenditure by a person for a communication expressly advocating the
election or defeat of a clearly identified candidate” made without coordination with a
candidate, candidate committee, or candidate’s agent. 11 C.F.R. § 100.16(a) (2020)
(emphasis added).
233
Lamo & Calo, supra note 2, at 1000; see also Schroeder, supra note 3, at 33.
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At the same time, the definition of paid political advertising
in the context of social media bots must also be narrow enough avoid
sweeping in people like the plaintiff in McIntyre.234 “McIntyre
suggests that an individual who spends no more than photocopying
costs to distribute a flier about a ballot initiative in her community
is within her First Amendment rights to choose to remain
anonymous, as the likelihood of corruption or undue voter influence
is minimal.”235 An ordinary citizen paying only printing costs to
distribute political information stands in stark contrast to the
situations where candidates, corporations, or committees spend
large sums of money on political advertising.236 Assuming that the
anonymous speech doctrine would limit the government’s ability to
require disclosures of bot-ness on bot-operated accounts, any
mandatory disclosure requirements on bot operated accounts
engaging in paid political advertising would have to cautiously
consider this distinction in scale.237
An individual person can purchase or pay someone to
program a social media bot, and that person may choose to use that

234

See Lamo & Calo, supra note 2, at 1015 (discussing the difficulties of separating
electoral speech in advertising from general political speech).
235
Jason M. Shepard & Genelle Belmas, Anonymity, Disclosure and First Amendment
Balancing in the Internet Era: Developments in Libel, Copyright, and Election Speech, 15
YALE J.L & TECH. 92, 135 (2012).
236
Id. at 135–36.
237
See Lamo & Calo, supra note 2, at 1015 (noting the distinction between election
speech and political speech is “hazy”).
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bot to share their own political opinions.238 Someone purchasing a
bot as a medium to express their own political opinions, which could
be similar to the plaintiff printing and distributing leaflets in
McIntyre,239 seems quite different than someone purchasing
thousands of bots to amplify content from a candidate or increase a
candidate’s follower count – which could be analogized to paying
for a mass political advertising campaign. However, purchasing
social media bots is not an expensive undertaking, and, in 2014, a
New York Times columnist wrote that he purchased 4,000 bots to
follow him on Twitter for “the price of a cup of coffee.”240 Spending
$3,700, he concluded, would have bought him one million followers
on Instagram.241 Consequently, disclosure requirements on bots
used for paid political advertising would need to find a way to
exclude from regulation situations where individuals have
purchased their own bot as a way to express their political opinions,
like someone distributing leaflets, while also accounting for the fact
that purchasing large numbers of bots is fairly cheap. For example,
would the Tinder bots used in the United Kingdom general election

238

Id. (arguing that a social media bot is a different medium of expression for the
human programmer, the same way a book or a pamphlet have traditionally been
considered ways to share ideas).
239
In McIntyre, the plaintiff distributed leaflets she had created and printed at home.
McIntyre v. Ohio Elections Comm’n 514 U.S. 334, 337 (1995).
240
Nick Bilton, Friends, and Influence, for Sale Online, N.Y. TIMES (Apr. 20, 2014),
https://bits.blogs.nytimes.com/2014/04/20/friends-and-influence-for-sale-online/.
241
Id.
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escape regulation given the relatively low cost of the campaign or
would they be subject to regulation given the wide reach of the
messaging generated? In short, establishing what would and would
not be covered under a regulation imposing disclosure requirements
on bots used for paid political advertising will not be an easy balance
to strike.242 However, these definitional difficulties do not make
disclosure requirements on bots used for paid political advertising
any less essential.

VI.

CONCLUSION

In Citizens United, the Supreme Court stated
[t]he First Amendment underwrites the freedom
to experiment and to create in the realm of thought
and speech. Citizens must be free to use new
forms, and new forums, for the expression of
ideas. The civic discourse belongs to the people,
and the Government may not prescribe the means
used to conduct it.243
In today’s online speech environment, social media bots
often work to distort the marketplace of ideas by engaging in
hashtag flooding,244 amplifying content that may otherwise
receive less attention,245 and increasing the number of followers

242

See Lamo & Calo, supra note 2, at 1015.
Citizens United v. FEC, 558 U.S. 310, 372 (2010) (quoting McConnell v. FEC,
540 U.S. 93, 341 (2003) (Kennedy, J., concurring)).
244
Wu, supra note 2, at 548.
245
Id. at 567.
243
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associated with particular accounts to make those accounts
appear more popular.246 Despite these harms, contemporary First
Amendment doctrine likely places limits on what legislators can
do to address them.247 While previous legal scholarship has
largely focused on the First Amendment’s applicability to
artificial intelligence and the marketplace of ideas online more
generally,248 or the constitutionality of hypothetical bot
disclosure requirements,249 this Note sought to build upon that
strong foundation by examining the specific provisions of
California’s BOTA and the federally proposed BDAA with a
focus on the use of social media bots for political speech and
political advertising.
Overall, contemporary First Amendment doctrine likely
poses numerous challenges for the provisions in these two acts
as they currently stand.250 However, Lamo and Calo note that
electioneering may be one area where legislators can more
narrowly target social media bots.251 Indeed, the Supreme Court
has recognized the importance of disclosures in the realm of

246

Lamo & Calo, supra note 2, at 1000.
See supra Part III.
248
See Massaro & Norton, supra note 69, at 1172; see also Schroeder, supra note 3, at
22-26; Wu, supra note 2, at 548–51.
249
See Lamo & Calo, supra note 2, at 1008.
250
See supra Part III.
251
Lamo & Calo, supra note 2, at 1018.
247
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campaign finance and political advertising,252 and empirical
research demonstrates that individuals respond differently to
political advertising when they have more knowledge of the
funding behind it.253 Accordingly, legislators should consider
amending the BDAA and the BOTA to regulate social media
bots to focus on disclosure requirements for bots used to engage
in paid political advertising as a less speech-restrictive way to
address the use of social media bots.254 Doing so would increase
transparency in the political process and provide the public with
an opportunity to better navigate today’s online speech
environment. Although placing disclosure requirements on bots
used for paid political advertising will not eliminate the serious
problems caused by social media bots, it would be an important
first step to addressing bots most immediately related to the
democratic process.

252

Citizens United v. FEC, 558 U.S. 310, 366–67 (2010); see also Buckley v. Valeo,
424 U.S. 1, 66–67 (1976).
253
See supra Part IV.B.
254
See Lamo & Calo, supra note 2, at 1027 (advising that legislation targeting social
media bots should focus on specific areas).

The Unaddressed Force of the First Amendment’s Petition
Clause Underlying Evolving and Expanding Ag-Gag
Legislation
Sarah M. French*
Nestled throughout the vast white sand dunes in west
Texas and southeastern New Mexico lay a plethora of shinnery
oaks. Beneath these low, shrubby trees, the dunes sagebrush
lizard hides from the sun and buries itself in the sand. This rare
species of lizard is at risk—as the number of shinnery oaks
dwindle, so does it. In 2018, two environmental nonprofits,
Defenders of Wildlife and the Center for Biological Diversity,
petitioned the U.S. Fish and Wildlife Service for an official
determination that this rare species qualifies as threatened or
endangered under the Endangered Species Act. 1 The petition
itself was an incredibly detailed seventy-three-page document.2
It included research about the dunes sagebrush lizard’s
population structure, natural history, and habitat requirements
and analyzed prevalent threats to the species. 3 Committed
advocates, including scientists, experts, and lawyers, devoted
countless hours studying the lizard, compiling information, and
crafting this listing petition.

* J.D. Candidate, Class of 2021, University of North Carolina School of Law; Notes
Editor, First Amendment Law Review Vol. 19.
1
Ctr. for Biological Diversity & Defs. of Wildlife, Petition to List the Dunes
Sagebrush Lizard as a Threatened or Endangered Species and Designate Critical
Habitat (May 18, 2018), https://ecos.fws.gov/docs/petitions/92210//1040.pdf.
2
Id.
3
Id.
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Under the Endangered Species Act, a determination of
the classification of a species is made on the basis of the best
scientific and commercial data available, and petitioners must
present substantial evidence indicating that a species is
threatened or endangered.4 But petitioners who plan to submit
information to government agencies are threatened by state
legislation that imposes liability for the collection of agricultural
and environmental data. This is called “ag-gag” legislation. It
emerged in the 1990s and was aimed at deterring undercover
journalism and whistleblowers at agricultural facilities.
Some states have extended these laws even further to
cover

non-agricultural

environmental data.
Carolina,

6

5

Arkansas,

facilities

or

the

collection

of

Specifically, in recent years, North
7

and Wyoming

8

passed legislation

threatening the First Amendment’s Petition Clause by
broadening the traditional scope and purpose of ag-gag
legislation. In 2015, North Carolina passed a statute that imposes
a civil penalty when an employee captures or removes data from
an employer’s premise and uses the information against the

4

16 U.S.C. § 1533(b)(1)–(3)(A) (2018); see also Humane Soc’y of the U.S. v. Pritzker,
75 F. Supp. 3d 1, 11 (D.D.C. 2014).
5
See People for the Ethical Treatment of Animals, Inc. v. Stein, 737 F. App’x 122
(4th Cir. 2018); W. Watersheds Project v. Michael, 869 F.3d 1189 (10th Cir. 2017).
6
N.C. GEN. STAT. § 99A-2 (2018).
7
ARK. CODE ANN. § 16-118-113 (2017).
8
WYO. STAT. ANN. § 6-3-414 (2017); WYO. STAT. ANN. § 40-27-101 (2017).
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employer.9 Similarly, an Arkansas law passed in 2017 permits
civil litigation against individuals that release documents or
recordings from a nonpublic area of commercial property with
the intent of causing harm to the owner.10 In 2015, Wyoming
passed two statutes, one that imposed criminal liability and one
that imposed civil liability, for the collection of resource data.11
These statutes have been referred to as “data trespass” laws.
These three states have attempted to achieve the same objectives
of traditional ag-gag legislation but used a different tactic by not
limiting the scope of the legislation to agricultural facilities.
Consequently, these statutes further inhibit collection of data
under the facade of protecting property and preventing trespass.
The criminalization of data and environmental resource
collection raises concerns about the First Amendment right to
petition. In lawsuits challenging the ag-gag legislation in North
Carolina and Wyoming, plaintiffs initially argued that the
statutes violated the right to petition under the First

9

N.C. GEN. STAT. § 99A-2 (2016).
ARK. CODE ANN. § 16-118-113 (2017).
11
See WYO. STAT. ANN. § 6-3-414 (2015); WYO. STAT. ANN. § 40-27-101 (2015).
10
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Amendment.12 But the Fourth Circuit and the Tenth Circuit did
not address the argument in either case.13
The Petition Clause forbids any “law . . . abridging . . .
the right of the people . . . to petition the Government for a
redress of grievances.”

14

Citizens’ right to communicate

information to state and federal agencies is essential because it
allows constituents to advocate for their interests and participate
in the democratic process. Moreover, under the Administrative
Procedure Act’s (“APA”) notice-and-comment requirement,
federal agencies must consider and respond to public comments
that typically include data and scientific information. 15 The
public’s ability to comment on proposed rules is significant
because the information provided in comments can influence an
agency’s decision.
Gathering scientific information and data is vital to
investigating violations of environmental laws, exposing animal
cruelty, listing species as endangered, and uncovering threats to
public health. Through ag-gag legislation, North Carolina,

12

People for the Ethical Treatment of Animals, Inc. v. Stein, 259 F. Supp. 3d 369,
371–72 (M.D.N.C. 2017); Complaint at 51–53, W. Watersheds Project v. Michael,
196 F. Supp. 3d 1231, No. 15-CV-169 (D. Wyo. filed Sept. 29, 2015).
13
See generally People for the Ethical Treatment of Animals, Inc. v. Stein, 737 F.
App’x 122 (4th Cir. 2018); W. Watersheds Project v. Michael, 869 F.3d 1189 (10th
Cir. 2017).
14
U.S. CONST. amend. I.
15
5 U.S.C. §§ 553–559 (2018); see generally Perez v. Mortg. Bankers Ass’n, 575 U.S.
92 (2015).
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Arkansas, and Wyoming essentially attempted to criminalize
and penalize environmental advocacy and whistleblowing. The
statutes discourage, deter, and punish citizens who gather data.
If citizens are unable to access such data and information, the
statutes violate the right to petition. Individuals will not be able
to petition the government because they cannot provide data and
information. This is particularly applicable to advocacy groups’
work with endangered species and clean water. Ag-gag laws
could inhibit the study and discovery of endangered species.
Additionally, several environmental regulations, such as the
Clean Water Act, rely, to some extent, on private citizens to aid
the government in discovering violations.16
From a public policy standpoint, protecting the right to
petition is vital. Citizens’ ability to expose misconduct at
agricultural facilities or petition to list a species as endangered
protects the evident link between the environment and human
health. Neglecting environmental issues and wrongdoing leads
to species and human suffering. 17 Clean air, water and land

16

Jeff Guo, Wyoming Doesn’t Want You to Know How Much Cow Poop is in its Water,
WASH. POST (May 20, 2015),
https://www.washingtonpost.com/blogs/govbeat/wp/2015/05/20/wyomingdoesnt-want-you-to-know-how-much-cow-manure-is-in-itswater%3foutpuType=amp; see generally Clean Water Act, 33 U.S.C. §§ 1362–1365
(2018).
17
See generally Environmental & Climate Justice, NAACP,
https://www.naacp.org/issues/environmental-justice/; The Link Between the
Environment and Our Health: Would People Care More About the Environment if They Had
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decrease disease and reduce public health problems.

18

Consequently, federal laws, state laws, and citizen involvement
in protecting natural resources are essential. For example, the
Endangered Species Act (“ESA”) is a crucial environmental law
because its implications venture beyond protecting species.
Biodiversity combats climate change and protecting species’
habitats leads to safer water and air filtration for humans. 19
Habitats and ecosystems are also important in mediating
climate-related stressors and the effect of weather events. 20
Therefore, protecting species like the dunes sagebrush lizard is
important because it leads to well-balanced ecosystems, which
also protects humans.
Furthermore, protecting our ecosystems also safeguards
the agriculture industry, tourism, and economic activities. The
agriculture industry benefits from environmental protections,
which ensure crops are disease-resistant and sustain habitats for

a Better Understanding of How it Affects Them Personally?, SCI. AM.: HEALTH (Jan. 28,
2011), https://www.scientificamerican.com/article/environment-and-our-health/.
18
See generally Public Health, Environmental and Social Determinants of Health, WORLD
HEALTH ORGANIZATION, https://www.who.int/phe/en/.
19
See generally Katie Bleau, Biodiversity on the Brink: The Consequences of a Weakened
Endangered Species Act, YALE ENV’T REV. (Jan. 28, 2020), https://environmentreview.yale.edu/biodiversity-brink-consequences-weakened-endangered-species-act;
Justin Worland, How the Endangered Species Act Helps Save Humans, Too, TIME: SCI. &
ENV’T (Feb. 15, 2017), https://time.com/4671860/endangered-species-act-reformclimate-change/.
20
See generally 2018 Environmental Performance Index: Biodiversity & Habitat, NEW
HAVEN, CT: YALE CTR. FOR ENVTL. L. & POL’Y,
https://epi.envirocenter.yale.edu/2018-epi-report/biodiversity-habitat.
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both crops and animals. 21 Moreover, millions of people visit
various U.S. National Parks every year to participate in wildliferelated activities. This creates American jobs and produces
substantial economic revenue. 22 Certain livelihood activities,
such as agriculture and fishing, are reliant on healthy ecosystems
and are directly dependent on natural resources. 23 Thus, the
power of citizens to petition the government to safeguard the
environment has far reaching consequences for society as a
whole.
This Note explores the current state of ag-gag law and
explains why courts should not overlook alleged violations of the
First Amendment’s right to petition. Part I recounts a brief
history of ag-gag laws and includes relevant case law. Part II
addresses the emergence of broader ag-gag legislation extending
to data and non-agricultural facilities and analyzes the cases in
North Carolina and Wyoming. Part III discusses the right to

21

Biodiversity and Ecosystem Services, FOOD & AGRIC. ORG. OF THE UNITED NATIONS,
http://www.fao.org/agriculture/crops/thematic-sitemap/theme/biodiversity/en/.
22
The outdoor recreation economy creates 7.6 million American jobs, accounts for
$887 billion in consumer outdoor recreation spending each year, and creates over
$125 billion in federal, state, and local tax revenues. It is an overlooked economic
giant. The Outdoor Recreation Economy, OUTDOOR INDUS. ASS’N,
http://www.outdoorindustry.org/wpcontent/uploads/2017/04/OIA_RecEconomy_FINAL_Single.pdf.
23
See generally 2018 Environmental Performance Index: Biodiversity & Habitat, NEW
HAVEN, CT: YALE CTR. FOR ENVTL. L. & POL’Y,
https://epi.envirocenter.yale.edu/2018-epi-report/biodiversity-habitat; Justin
Worland, How the Endangered Species Act Helps Save Humans, Too, TIME: SCI. & ENV’T
(Feb. 15, 2017), https://time.com/4671860/endangered-species-act-reform-climatechange/. Preservation of the environment and management of natural habitats
contributes to economic security in the United States.
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petition and freedom of speech to demonstrate how each is
intended to serve a distinct end. Finally, Part IV considers the
uncertainty of the right to petition in relation to ag-gag law and
discusses why it should not be subsumed by freedom of speech.
Additionally, Part IV uses the petitioning process for listing a
species under the ESA to illustrate the importance of the public’s
ability to gather information to communicate with federal
agencies.

I. BRIEF HISTORY AND RECENT DEVELOPMENTS IN
AG-GAG LAW
The genesis of “ag-gag” law in the 1990s intended to
prevent transparency and undermine regulation of the
agricultural industry. These laws originated as an attempt to
combat animal rights advocates conducting undercover
investigations

from

exposing

wrongdoing.

24

Hence,

whistleblowers are punished for recording footage in agricultural
facilities, effectively banning the collection of evidence
documenting abuse against livestock and various other public
health concerns.25 Over twenty-five states have attempted to pass

24

Animal Legal Def. Fund v. Herbert, 263 F. Supp. 3d 1193, 1196 (D. Utah 2017).
Dan Flynn, 2013 Legislative Season Ends with ‘Ag-Gag’ Bills Defeated in 11 States,
FOOD SAFETY NEWS (July 30, 2013),
https://www.foodsafetynews.com/2013/07/2013-legislative-season-ends-with-aggag-bills-defeated-in-11-states/.
25
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ag-gag legislation, but only ten states have succeeded—
Arkansas, 26 Idaho, 27 Iowa, 28 Kansas, 29 Missouri, 30 Montana, 31
North Carolina,32 North Dakota,33 Utah,34 and Wyoming.35 Aggag legislation has been struck down as unconstitutional in Utah,
Idaho, Iowa, Wyoming, Kansas, and North Carolina.36 Courts

26

ARK. CODE ANN. § 16-118-113 (2017) (creating a civil cause of action for private
entities to sue an individual that captures or removes the employer’s data, paper,
records or records images or sounds and uses it a manner that damages the
employer).
27
IDAHO CODE § 18-7042 (2018) (prohibiting committing the crime of interfering
with agricultural production), invalidated by Animal Legal Def. Fund v. Otter, 118 F.
Supp. 3d 1195 (D. Idaho 2015), aff'd in part and rev'd in part by Animal Legal Def.
Fund v. Wasden, 878 F.3d. 1184 (9th Cir. 2018).
28
IOWA CODE § 717A.3A (2018) (criminalizing gaining access or employment by
providing false information and subsequently committing an unauthorized act),
invalidated by Animal Legal Def. Fund v. Reynolds, 353 F. Supp. 3d 812 (S.D. Iowa
2019).
29
KAN. STAT. ANN. § 47-1827(c)–(d) (2018) (criminalizing entering an animal facility
and taking recordings or photographs with intent to harm the owner), invalidated by
Animal Legal Def. Fund v. Kelly, 434 F. Supp. 3d 974 (D. Kan. 2020). The district
court held that the law violates the First Amendment because it targets negative
views about animal facilities and discriminates based on viewpoint.
30
MO. REV. STAT. § 578.405 (2018) (criminalizing obtaining access to an animal
facility under false pretenses for the purpose of performing unauthorized acts); MO.
REV. STAT. § 578.013 (2018) (requiring farm employees to turn over video recordings
or photos capturing animal abuse to law enforcement within twenty-four hours).
31
MONT. CODE ANN. § 81-30-103(2) (2017) (criminalizing entering an animal facility
to take video recordings or photographs with the intent to commit criminal
defamation).
32
N.C. GEN. STAT. § 99A-2 (2018) (creating a civil cause of action for private entities
to sue individuals that remove data or any material or make secret recordings and
prohibits unauthorized entry into nonpublic areas of another's premises).
33
N.D. CENT. CODE § 12.1-21.1-02 (2017) (prohibiting entering an animal facility
and attempting to use recording devices).
34
UTAH CODE ANN. § 76-6-112 (2017) (criminalizing providing false information on
an employment application with the intent to record images at an agricultural
operation), invalidated by Animal Legal Def. Fund v. Herbert, 263 F. Supp. 3d 1193
(D. Utah 2017).
35
WYO. STAT. ANN. § 6-3-414 (2017); WYO. STAT. ANN. § 40-27-101 (2017) (creating
civil liability and criminal liability, respectively, for trespassing to unlawfully collect
resource data), aff'd by W. Watersheds Project v. Michael, 196 F. Supp. 3d 1231 (D.
Wyo. 2016), rev'd by W. Watersheds Project v. Michael, 869 F.3d 1189 (10th Cir.
2017).
36
See Animal Legal Def. Fund v. Wasden, 878 F.3d. 1184 (9th Cir. 2018); W.
Watersheds Project v. Michael, 869 F.3d 1189 (10th Cir. 2017); People for the
Ethical Treatment of Animals, Inc. v. Stein, No. 1:16CV25, 2020 WL 3130158
(M.D.N.C. June 12, 2020); Animal Legal Def. Fund v. Kelly, 434 F. Supp. 3d 974
(D. Kan. 2020); Animal Legal Def. Fund v. Reynolds, 353 F. Supp. 3d 812 (S.D.
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have addressed and found First Amendment freedom of speech
violations, 37 but courts remain mum on whether these ag-gag
laws violate the right to petition.
In Animal Legal Defense Fund v. Herbert, the United States
District Court for the District of Utah held that a statute that
criminalized acts of obtaining access to agricultural operations
under false pretenses and recording images was a violation of the
First Amendment, 38 stating “the fact that speech occurs on a
private agricultural facility does not render it outside First
Amendment protection.” 39 The district court followed the
Seventh and Fourth Circuit’s logic that “lying to gain entry,
without more, does not render someone a trespasser.”

40

Individuals must cause trespass-type harm (legally cognizable
harm) for these lies to fall outside First Amendment protection.41
Additionally, Utah did not provide evidence that safety was the
actual reason behind the law, and it appeared that the law was
tailored toward blocking undercover investigators from revealing
abuses at agricultural facilities.42 The district court stated, “Utah

Iowa 2019); Animal Legal Def. Fund v. Herbert, 263 F. Supp. 3d 1193 (D. Utah
2017).
37
Id.
38
Herbert, 263 F. Supp. 3d at 1211, 1213.
39
Id. at 1209.
40
Id. at 1205 (noting absent guidance from the Utah appellate courts and Tenth
Circuit but that the approach taken by the Seventh and Fourth Circuits is
persuasive).
41
Id. at 1203.
42
Id. at 1213.

2020]

P E T IT IO N C L AU SE AND AG-GAG L E GIS L AT IO N

177

undoubtedly has an interest in addressing perceived threats to the
state agricultural industry, and as history shows, it has a variety
of constitutionally permissible tools at its disposal to do so.”43
Similarly, in Animal Legal Defense Fund v. Wasden, the
Ninth Circuit held that an Idaho statute prohibiting persons from
entering private agriculture production facilities without express
consent from the owner and subsequently making a video or
audio recording violated the First Amendment. 44 The circuit
court stated that there is a First Amendment right to film matters
of public interest.45
Recently, an Iowa ag-gag statute that criminalized
undercover investigations at agricultural facilities was struck
down by the United States District Court for the Southern
District of Iowa as a violation of the First Amendment in Animal
Legal Defense Fund v. Reynolds. 46 In this case, the defendant’s
interest in private property was not compelling in the First
Amendment sense for purposes of free speech challenges because
the statute’s prohibitions were not narrowly tailored to protect
property.47 The Iowa Attorney General appealed this case, and it

43

Id.
Animal Legal Def. Fund v. Wasden, 878 F.3d 1184, 1205 (9th Cir. 2018).
45
Id. at 1203 (citing Fordyce v. City of Seattle, 55 F.3d 436, 439 (9th Cir. 1995)).
46
Animal Legal Def. Fund v. Reynolds, 353 F. Supp. 3d 812, 827 (S.D. Iowa 2019).
47
Id. at 824 (citing Animal Legal Def. Fund v. Herbert, 263 F. Supp. 3d 1193, 1211–
12 (D. Utah 2017); Animal Legal Def. Fund v. Otter, 118 F. Supp. 3d 1195, 1207–08
(D. Idaho 2015).
44
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will go before the Eighth Circuit.48 The Eighth Circuit will likely
rely on the Tenth’s Circuits ruling in Western Watersheds v.
Michael and the Ninth Circuit’s ruling in Animal Legal Defense
Fund v. Wasden.49
The cases in Utah, Idaho, and Iowa are examples of
traditional ag-gag legislation that specifically targets agricultural
operations. But North Carolina, Arkansas, and Wyoming have
attempted to mask ag-gag legislation by not singling out the
agriculture industry explicitly in the statutes passed. The
language in these statutes does not appear to be aimed at
preventing the gathering of information at agricultural facilities,
but the objective and result of the statutes is the same as previous
ag-gag laws.

48

Donnelle Eller, Iowa Appeals Ag-Gag Law That a Federal Judge Ruled Unconstitutional,
DES MOINES REG. (Feb. 21, 2019),
https://www.desmoinesregister.com/story/money/agriculture/2019/02/21/iowaappeals-ag-gag-law-federal-judge-ruled-unconstitutional-aclu-animal-cruelty-workingconditions/2938507002/.
49
“If the Eighth Circuit follow[s] the reasoning of the Ninth Circuit in Wasden, it
could overturn the district court’s ruling finding that the lying was constitutionally
protected.” Kristine A. Tidgren, Federal District Court Says Iowa’s Ag Fraud Statute
Unconstitutional, IOWA ST. UNIV. CTR. FOR AGRIC. L. & TAX’N (Jan. 16, 2019),
https://www.calt.iastate.edu/blogpost/federal-district-court-says-iowas-ag-fraudstatute-unconstitutional. Having the intent to engage in “unauthorized acts,”
however, is not the same as having the intent to “cause economic or other injury.”
The Eighth Circuit could rule differently based upon the broader language in the
Iowa statute.
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II. ANALYSIS OF A NEW KIND OF AG-GAG
LEGISLATION
Ag-gag legislation passed in North Carolina, Arkansas,
and Wyoming broadens the type of employers and the type of
property covered, rather than limiting it to agricultural facilities.
This new type of ag-gag legislation creates a danger not only to
free speech, but also to the right to petition under the First
Amendment. Citizens’ ability to gather information and collect
data is essential for petitioning the government to address public
concerns. The broader the scope of ag-gag statutes, the greater
the risk of a violation of constitutional rights.
In People for the Ethical Treatment of Animals, Inc. v. Stein,
the United States District Court for the Middle District of North
Carolina ruled that the plaintiffs lacked standing for failing to
provide sufficient facts in order to adjudicate a claim challenging
an ag-gag statute. 50 The statute at issue—the North Carolina
Property Protection Act—creates a civil cause of action for an
employer against employees who record images or sound or
remove documents from the employer’s premise.51 The plaintiffs
alleged that the statute violated the United States and North

50

People for the Ethical Treatment of Animals, Inc. v. Stein, 259 F. Supp. 3d 369,
386 (M.D.N.C. 2017).
51
N.C. GEN. STAT. § 99A-2 (2018).
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Carolina Constitutions’ free speech and petition clauses.52 The
Fourth Circuit reversed and remanded the case, holding that the
plaintiffs possessed standing to challenge the statute on First
Amendment free speech grounds, and on remand, the district
court found that several provisions of the statute are
unconstitutional and violate the First Amendment’s freedom of
speech.53 Under First Amendment standing framework, when a
challenged statute has “an objectively reasonable chilling effect”
on the exercise of rights, plaintiffs have sufficiently satisfied the
injury-in-fact requirement.54
Significantly, the circuit court and district court declined
to address the plaintiff’s allegation of a right to petition violation.
The statute punishes a person or employee who captures or
removes data, papers records or other documents and then uses
the information to breach the duty of loyalty to the employer.55
This inhibits citizens from whistleblowing and gathering
resources and collecting data for petitions.

52

Stein, 259 F. Supp. 3d at 371–72.
People for the Ethical Treatment of Animals, Inc. v. Stein, 737 F. App’x 122 (4th
Cir. 2018); People for the Ethical Treatment of Animals, Inc. v. Stein, No.
1:16CV25, 2020 WL 3130158 (M.D.N.C. June 12, 2020).
54
Stein, 737 F. App’x at 129 (quoting Cooksey v. Futrell, 721 F.3d 226, 229 (4th Cir.
2013)).
55
N.C. GEN. STAT. § 99A-2 (2018); see also Dan Flynn, North Carolina’s ‘Civil’
Approach to ‘Ag Gag’ Getting Federal Review, FOOD SAFETY NEWS (June 10, 2019),
https://www.foodsafetynews.com/2019/06/north-carolinas-civil-approach-to-aggag-getting-federal-review/.
53
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Similar to North Carolina, Arkansas passed a farreaching law that effectively bans all undercover investigations
of private entities.

56

As a result, misconduct not only at

agricultural facilities is protected, but misconduct at other private
entities, such as nursing homes is also protected. The challenge
to the Arkansas statute was dismissed in federal district court,
and in March 2020, the plaintiffs appealed to the Eighth
Circuit.57 This ongoing litigation in the Eighth Circuit provides
an opportunity for a circuit court to address the underlying force
of the Petition Clause in relation to ag-gag legislation.
In 2014, Western Watersheds Project, a nonprofit,
routinely sent volunteers to check rivers in Wyoming for
contamination in order to protect public waters.58 The nonprofit
discovered that the streams were infected with E. coli due to
grazing cattle that create mudslides of fecal bacteria in water,
which led to dangerous pathogens that contaminated drinking

56

ARK. CODE ANN. § 16-118-113 (2017).
Plaintiffs’ Notice of Appeal, Animal Legal Def. Fund v. Vaught, No. 4:19-cv00442-JM, (E.D. Ark. filed Mar. 12, 2020),
https://www.biologicaldiversity.org/programs/environmental_health/pdfs/Arkans
as-Ag-Gag-2020-03-12-Dkt-No-53-NOA.pdf; see also Linda Satter, Animal Advocates
Set To Appeal Dismissal of Challenge to Arkansas ‘Ag-Gag’ law, NW. ARK. DEMOCRAT
GAZETTE (Mar. 16, 2020),
https://www.nwaonline.com/news/2020/mar/16/animal-advocates-set-to-appealdismissa-1/.
58
Jeff Guo, Wyoming Doesn’t Want You to Know How Much Cow Poop is in its Water,
WASH. POST (May 20, 2015),
https://www.washingtonpost.com/blogs/govbeat/wp/2015/05/20/wyomingdoesnt-want-you-to-know-how-much-cow-manure-is-in-itswater%3foutpuType=amp.
57
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water and crops. 59 Subsequently, ranchers sued WWP for
trespassing. Though it was cloaked as attempt to protect
property, Western Watersheds Project v. Michael at its heart was a
thinly veiled attempt to silence environmental advocacy groups
from monitoring public lands.60
Most of the data collected by WWP was on public land,
but volunteers may have also gathered data on private land.61
Property owners have the power to sue in civil court for damages
for accidental trespassing when harm occurs like destroying
someone’s garden. 62 But taking photographs of wildlife and
collecting water samples does not harm property.63 Therefore,
under trespass law, a plaintiff must prove that a defendant
trespassed intentionally. 64 This conflict illustrates the tension
“between property rights and the government’s authority to
regulate for the greater good.”65
As a result of the conflict between WWP and ranchers, in
2015, Wyoming enacted two statutes. One imposed civil liability
and one imposed criminal liability upon any person who

59

Id. Additionally, in some parts of Wyoming, the only possible way to reach public
land is by traveling through private property.
60
WWP Fights Back in Wyoming Trespass Lawsuit, W. WATERSHEDS PROJECT,
https://www.westernwatersheds.org/2015/02/om-303/ (last visited Mar. 21, 2020).
61
Guo, supra note 58.
62
Id.
63
Id.
64
Id.
65
Id.
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“[c]rosses private land to access adjacent or proximate land
where he collects resource data” like the data at issue in Western
Watersheds. 66 Activities such as photographing vegetation or
wildlife, gathering water samples, recording the location where
data was acquired, and note-taking on habitat conditions qualify
as collecting resource data. 67 The law suppressed any data,
whether collected on private or public property, while
trespassing.68 WWP filed suit, arguing that the statutes “violated
the Free Speech and Petition Clauses of the First Amendment
[and] the Equal Protection Clause of the Fourteenth
Amendment.” 69 After WWP filed their complaint, Wyoming
amended the two statutes and struck provisions about the
submission of resource data to a state or federal agency of the
government.70 As a result, the plaintiffs amended their complaint
to omit the alleged violation of the right to petition claim, and
the district court granted the defendant’s motion to dismiss.71
The Tenth Circuit reversed and remanded, holding that
the statutes prohibiting the crossing of private land to get to

66

WYO. STAT. ANN. § 6-3-414(c)(i); WYO. STAT. ANN. § 40-27-101(c)(i), invalidated by
W. Watersheds Project v. Michael, 869 F.3d 1189 (10th Cir. 2017).
67
WYO. STAT. ANN. § 6-3-414(e)(i), (iv); WYO. STAT. ANN. § 40-27-101(h)(i), (iii),
invalidated by W. Watersheds Project v. Michael, 869 F.3d 1189 (10th Cir. 2017).
68
Guo, supra note 58.
69
Michael, 869 F.3d at 1192–93.
70
Id. at 1193.
71
Id.
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adjacent public land to collect resource data were subject to the
First Amendment, and the “collection of resource data
constitutes the protected creation of speech.” 72 Moreover, the
statutes restricted citizens’ ability to participate in public policy
and debate. 73 For example, under the ESA, petitioners may
submit photographs and other information in a petition to
“present ‘substantial scientific’ evidence showing that a species
is endangered or threatened.”

74

Collection of resources

constituted protected speech because the First Amendment
protects photographs, videos, and recordings, and for that
protection to have value, the creation of speech must fall within
the First Amendment.75
But the Supreme Court has held that the “right to speak
and publish does not carry with it the unrestrained right to gather
information.” 76 In this case, the Wyoming statutes applied to
actions that are subject to the First Amendment because they are
the creation of speech, such as photography.77 The Tenth Circuit
relied on Zemel v. Rusk 78 to illustrate the point that not all

72

Id. at 1195–96.
Id. at 1195.
74
Id. at 1195 (citing 16 U.S.C. § 1533(b)(3)(A)).
75
Id. at 1196; see Sorrell v. IMS Health Inc., 564 U.S. 552, 570 (2011).
76
Michael, 869 F.3d at 1197 (10th Cir. 2017) (quoting Zemel v. Rusk, 381 U.S. 1, 17
(1965)).
77
Id. at 1197; see Brown v. Entm’t Merchants Ass’n, 564 U.S. 786, 793 (2011).
78
381 U.S. 1 (1965).
73
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regulations “incidentally restricting access to information trigger
First Amendment analysis.”79 Zemel concerned a travel ban to
Cuba, and journalists challenged it.80 The Supreme Court ruled
that the restriction was constitutional because it did not inhibit
the free flow of information. 81 If the plaintiffs in Western
Watersheds had argued that the Wyoming statutes prohibited free
flow of information, Zemel might have controlled the decision.82
But the statute in Zemel would have to had banned travel “for the
purpose of writing about or filming what they observe” in order
to be analogous to the Wyoming statutes.83
The Tenth Circuit remanded Western Watersheds, and the
district court found that the statutes were content-based
restrictions on speech, subject to strict scrutiny, and violated the
First Amendment right to free speech because they were not
narrowly tailored.84 Notably, the Tenth Circuit did not address
WWP’s claim that the Wyoming statutes violated the Petition
Clause.

79

85

In their original complaint, WWP stated that

Michael, 869 F.3d at 1197.
Id.
81
Id.; see Zemel v. Rusk, 381 U.S. 1 (1965).
82
Michael, 869 F.3d at 1197.
83
Id.
84
W. Watersheds Project v. Michael, 353 F. Supp. 3d 1176, 1186–91 (D. Wyo.
2018).
85
Data Gathering and the Right to Petition, MEDIA FREEDOM & INFO. ACCESS CLINIC
(Jan. 2, 2019), https://law.yale.edu/mfia/case-disclosed/data-gathering-and-rightpetition. “Following Western Watersheds, the question remains: When a law interferes
with an individual’s ability to gather data necessary for a proper petition, does it
violate her right to petition.” The author points out that the Supreme Court has
80
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Wyoming’s data censorship statutes violated the Petition Clause
because they directly interfered with individuals’ ability “to
express their ideas . . . and concerns to their government.”86
Before being amended, the Wyoming statutes’ provisions
regarding the punishment of resource data submitted to state or
federal agencies already violated the right to petition. Using data
to expose public health concerns or provide information
regarding species via submission to state or federal government
is precisely the logic behind the Petition Clause. It acts as a way
for citizens to petition and communicate with the government.
Perhaps this explains why WWP, in this specific instance,
decided to not re-allege a Petition Clause violation in their
amended

complaint

once

the

Wyoming

statutes

were

amended.87
Wyoming’s choice to strike the provision about
submission of resource data to state and federal agencies was not
dispositive of a violation of the right to petition. The amended

dismissed right to petition arguments in the past and focused on the Speech Clause.
Additionally, the author emphasizes that “journalists and researchers would be welladvised to emphasize that data creation is protected speech, rather than merely an
element of a successful administrative petition.” But going forward, plaintiffs should
continue to argue violations of both the Speech Clause and the Petition Clause. If
arguments of a right to petition violation cease to be made, courts will not have the
chance to address the issue, despite continuously ignoring it in ag-gag cases.
86
Complaint at 75, W. Watersheds Project v. Michael, 196 F. Supp. 3d 1231, No.
15-CV-169 (D. Wyo. filed Sept. 29, 2015) (quoting Borough of Duryea v. Guarnieri,
564 U.S. 379, 388 (2011)).
87
Id.
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statutes no longer explicitly addressed the submission of data to
the government, but the statutes still punished citizens for
collecting data, gathering soil samples, and taking photographs
of wildlife.
Although Western Watersheds illustrates a victory for First
Amendment protections, courts should take this a step further
and address how citizens’ right to petition is violated, too. The
Tenth Circuit and other courts have found ag-gag legislation
unconstitutional under the Speech Clause, but no courts have
addressed whether these types of laws that interfere with citizens’
ability to collect data violate the Petition Clause.88 Ag-gag laws
like Wyoming’s data trespass statutes restrict freedom of speech
and also significantly constrain the right to petition by deterring
citizens from gathering vital information that is used to
effectively petition the government. 89
Ag-gag legislation attempts to silence whistleblowers and
inhibit data collection to protect a business interest or reputation
under the guise of preventing people from trespassing to protect

88

See People for the Ethical Treatment of Animals, Inc. v. Stein, 737 F. App’x 122
(4th Cir. 2018); Animal Legal Def. Fund v. Wasden, 878 F.3d 1184 (9th Cir. 2018);
People for the Ethical Treatment of Animals, Inc. v. Stein, No. 1:16CV25, 2020 WL
3130158 (M.D.N.C. June 12, 2020); Animal Legal Def. Fund v. Kelly, 434 F. Supp.
3d 974 (D. Kan. 2020); Animal Legal Def. Fund v. Reynolds, 353 F. Supp. 3d 812
(S.D. Iowa 2019); Animal Legal Def. Fund v. Herbert, 263 F. Supp. 3d 1193 (D.
Utah 2017); Animal Legal Def. Fund v. Otter, 118 F. Supp. 3d 1195 (D. Idaho
2015).
89
Id.
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property. This not only warps the true purpose of punishing
trespassers but prevents citizens from petitioning the government
to discuss matters of potential public danger and concern. As
Justin Pidot, a professor of law, stated, “[w]hen you have a state
government creating a law criminalizing people revealing
truthful information about illegal conduct, then something’s
gone horribly astray in our democracy.”90

III. THE RIGHT TO PETITION VERSUS FREEDOM OF
SPEECH
In every stage of these Oppressions We have
Petitioned for Redress in the most humble terms:
Our repeated Petitions have been answered only
by repeated injury. A Prince whose character is
thus marked by every act which may define a
Tyrant, is unfit to be the ruler of a free people.91
The Declaration of Independence emphasizes the
importance of the right to petition, and this right has played a
significant role throughout American history. It was first
recognized as a right to petition the King, and in the early
eighteenth century, petitions were the main way citizens
communicated with government officials. 92 While this right

90

Guo, supra note 58. Justin Pidot is a law professor at the University of Arizona. He
was also a law professor at the University of Denver in the past.
91
THE DECLARATION OF INDEPENDENCE para. 30 (U.S. 1776).
92
John Inazu & Burt Neuborne, Interactive Constitution: Right to Assemble and Petition,
THE NAT’L CONST. CTR.: CONST. DAILY (Aug. 14, 2017),
https://constitutioncenter.org/blog/interactive-constitution-right-to-assemble-andpetition.
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received a lot of attention in the revolutionary era, the modern
Supreme Court treats the right to petition as subsumed within
the right to freedom of speech.

93

This undervalues the

importance of providing independent protection to the right to
petition, which is designed to serve a distinct end.94
Justice Kennedy of the Supreme Court recognized,
“[b]oth speech and petition are integral to the democratic
process, although not necessarily in the same way.”95 Despite
this, courts have treated the right to petition as “a right coextensive with the other expressive rights of the First
Amendment.”

96

It appears under modern Supreme Court

jurisprudence, the right to petition is collapsed within freedom of
speech, but the right to petition should be analyzed
independently. 97 Though the right to petition and freedom of
speech are inevitably linked, each is a distinct and important
right that allows citizens to engage in our democracy.98 The right
to petition allows citizens to possess the ability to communicate

93

Id.
Id.
95
Borough of Duryea v. Guarnieri, 564 U.S. 379, 388 (2011).
96
Julie M. Spanbauer, The First Amendment Right to Petition Government for a Redress of
Grievances: Cut from a Different Cloth, 21 HASTINGS CONST. L.Q. 15, 68 (1993).
97
David Bernstein, The Heritage Guide to the Constitution: Freedom of Petition, THE
HERITAGE FOUND.,
https://www.heritage.org/constitution/#!/amendments/1/essays/141/freedom-ofpetition.
98
Right to Petition: The Freedom to Speak to the Government, INST. FOR FREE SPEECH
(Jan. 1, 2018), https://www.ifs.org/blog/right-to-petition-the-freedom-to-speak-tothe-government/.
94
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and “express their ideas, hopes, and concerns to their
government and their elected representatives,”

99

whereas

freedom of speech cultivates “the public exchange of ideas that
is integral to deliberative democracy . . ..”100
The Petition Clause is distinguishable from general
speech protected by the Speech Clause because speech used in
petitioning activity is communication specifically directed to the
government. 101 The right to petition was crafted to minimize
risks that elected officials might favor the “narrow partisan
interests of their most powerful supporters” instead of
considering themselves as proxies for their constituents. 102
Perhaps part of the reason that courts often overlook the right to
petition is because petitions have been “reduced to a formality”
absent any obligation to respond to the petitioners.103 Today, “an
energized right to petition might link modern legislators more
closely to the entire electorate they are pledged to serve.”104

99

Guarnieri, 564 U.S. at 388.
Id.
101
James Madison said that the Petition Clause was drafted so “people ‘may
communicate their will’ through direct petitions to the legislature and government
officials.” McDonald v. Smith, 472 U.S. 479, 482 (1985) (citing 1 Annals of Cong.
738 (1789)).
102
John Inazu & Burt Neuborne, Interactive Constitution: Right to Assemble and Petition,
THE NAT’L CONST. CTR.: CONST. DAILY (Aug. 14, 2017),
https://constitutioncenter.org/blog/interactive-constitution-right-to-assemble-andpetition.
103
Id.
104
Id.
100
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Historically, the Supreme Court has neglected the
Petition Clause.105 This inattention has failed to give the Petition
Clause the specific jurisprudence that it deserves. In time, the
Court did establish modern Petition Clause precedent in
McDonald v. Smith, 106 one of the few pure petition cases. But
unfortunately, the Court did not take the opportunity to give the
Petition Clause independent force. In McDonald, the Court held
that the Petition Clause does not provide absolute immunity to
petitioners who allegedly express libelous statements in petitions
to government officials.107 The Court also stated that “there is no
sound basis for granting greater constitutional protection to
statements made in a petition . . . than other First Amendment
expressions.”108
Yet the Court’s holding disregarded the historical value
and importance of the right to petition, especially given
American colonists’ recognition of the right to petition long
before the right to freedom of speech. “[T]he right to petition was
deeply rooted in Anglo-American history long before the

105

See generally RONALD J. KROTOSZYNSKI, JR., RECLAIMING THE PETITION CLAUSE:
SEDITIOUS LIBEL, “OFFENSIVE” PROTEST, AND THE RIGHT TO PETITION THE
GOVERNMENT FOR REDRESS OF GRIEVANCES (2012); Norman B. Smith, “Shall Make
No Law Abridging …”: An Analysis of the Neglected, but Nearly Absolute, Right of Petition,
54 U. CIN. L. REV. 1153 (1986); Stephen A. Higginson, A Short History of the Right to
Petition Government for the Redress of Grievances, 96 YALE L.J. 142 (1986).
106
472 U.S. 479 (1985).
107
Id. at 485.
108
Id.
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Framers incorporated this right into the Constitution.”

109

Additionally, the petition right was an absolute right against the
government, which influenced the intention of the Framers when
adopting the First Amendment. 110 The historical intent of the
Framers is a useful tool in determining the importance of the
Petition Clause in modern society. The Court’s reluctance to give
petitioning activity independent force from other First
Amendment protections ignores history.
Furthermore, in McDonald, the Court misapplied the
defamation standard developed in New York Times v. Sullivan111
by failing to recognize that a government petition is distinct from
a newspaper.112 When a newspaper is published, the audience is
the public at large. Sullivan addressed constitutional speech and
press protections concerning a newspaper. 113 There, the Court
articulated a standard that prohibits a public official from
recovering damages for defamatory statements unless it is proven
that the statement has been made with actual malice, meaning a
statement was made “with knowledge that it was false or with

109

Rebecca A. Clar, Martin v. City of Del City: A Lost Opportunity to Restore the First
Amendment Right to Petition, 74 ST. JOHN'S L. REV. 483, 492 (2000).
110
Id.
111
New York Times Co. v. Sullivan, 376 U.S. 254 (1964).
112
“[A]s long as the government [is] one of the intended audiences, the quintessential
nature of [a] petition remain[s] intact.” Dr. JoAnne Sweeny, “LOL No One Likes
You”: Protecting Critical Comments on Government Officials’ Social Media Posts Under the
Right to Petition, 2018 WIS. L. REV. 73, 87 (2018).
113
Sullivan, 376 U.S. at 266, 279–82.
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reckless disregard of whether it was false or not.”114 This differs
from absolute immunity for libelous statements, which means
public officials cannot not recover any damages. 115 “It would
give public servants an unjustified preference over the public they
serve, if critics of official conduct did not have a fair equivalent
of the immunity granted to the officials themselves.”116 Justice
Brennan’s statement behind the rationale of actual malice is also
relevant to absolute immunity.
Differing from speech and press freedoms, petitioning
activity involves a citizen speaking directly to the government
while exercising a constitutional right.

117

Petitioning the

government is more similar to filing a lawsuit than publishing a
newspaper. Communication involved in petitioning activity is

114

Id. at 280.
Id. at 295 (Black, J., concurring). Justice Black argued that the press was
vulnerable to destruction without granting “absolute immunity for criticism of the
way public officials do their public duty.”
116
Id. at 282–83.
117
In certain instances, individual liberties will be subject to limitations, such as the
punishment of libelous or false statements. Freedom of speech and freedom of the
press do not enjoy free reign. There is a natural discomfort in permitting a citizen to
petition the government using false information or statements. For example, if
scientists purposely manipulate data or submit false research in order to list an
animal as endangered, should this speech enjoy absolute immunity? Is it reasonable
to expect a government agency, or in McDonald’s case, the President, to evaluate the
truth of statements submitted in a petition? The precedent the Court handed down in
McDonald continues to create a chilling effect on petitioners who want to come
forward with information or concerns regarding elected officials. Additionally, Bruce
Ennis, who represented McDonald said, “[m]y client had a constitutional right to
petition the government, even if the statements were false . . . Both from a historical
and constitutional perspective, the U.S. Supreme Court wrongly decided [the] case.”
David L. Hudson Jr., First Amendment Triumphs Mark Attorney’s Supreme Court Record,
FREEDOM F. INST. (Sept. 25, 1998),
https://www.freedomforuminstitute.org/1998/09/25/first-amendment-triumphsmark-attorneys-supreme-court-record/.
115
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government-related

functions, such as testifying in judicial proceedings, during
which private citizens enjoy absolute immunity from common
law libel actions. 118 Therefore, the rule of absolute immunity
from common law libel actions should have been extended to
petitions directed to the national government in McDonald’s
case.119
Though many Supreme Court rulings since McDonald
have effectively subsumed the right to petition within freedom of
speech, the Court has cautioned against presuming “that Speech
Clause precedents necessarily and in every case resolve Petition
Clause claims.” 120 In the most recent Petition Clause case,
Borough of Duryea, Pennsylvania v. Guarnieri, Justice Kennedy
wrote that an analysis of a violation of the Petition Clause must
“be guided by the objectives and aspirations that underlie the
right. A petition conveys the special concerns of its author to the
government and, in its usual form, requests action by the
government to address those concerns.”121

118

Brief for Petitioner at 31, McDonald v. Smith, 472 U.S. 479 (1985) (No. 84-476),
1985 WL 669968.
119
But the Petition Clause should not provide immunity from every statement made
in petitioning activity to the government, such as irrelevant details of a public
official’s private life if it is not relevant to the concern or inquiry at hand. See id. at 6–
7. Being held criminally liable for providing false information to the government is
another matter, just as perjury is another matter concerning testimonial statements.
The relevant inquiry in McDonald concerned libelous statements.
120
Borough of Duryea v. Guarnieri, 564 U.S. 379, 388 (2011).
121
Id. at 388–89.
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Additionally, Justice Kennedy emphasized that the right
of free speech and the right to petition are not identical, and in a
case where the Petition Clause requires a distinct analysis, “the
rules and principles that define the two rights might differ in
emphasis and formulation.”122 However, the Court noted that in
some cases the considerations that “shape the application of the
Speech Clause to [plaintiffs’ claims] apply with equal force to
claims by [plaintiffs] under the Petition Clause.” 123 In those
cases, the public concern test developed in Speech Clause cases
applies to Petition Clause cases.124 Though Justice Kennedy did
give independent force to the Petition Clause by noting that there
cases in which the Petition Clause deserves its own analysis, the
Court did not provide any guidance as to what triggers this
distinct analysis.125
As a result, some circuit courts have overlooked the
words of Justice Kennedy’s dicta about the important distinction
between the Speech and Petition Clauses and continue to
subsume right to petition violations under freedom of speech
violations by taking advantage of the Court’s determination that

122

Id. at 389.
Id.
124
Id.
125
After Guarnieri, a federal district court found that because “[t]he parties [in this
case] do not ask for a distinct analysis[,]” the Petition claim is analyzed under the
same standards as the Speech claim. Järlström v. Aldridge, 366 F. Supp. 3d 1205,
1212 n. 2 (D. Or. 2018).
123
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speech and petition rights are cognate.126 Recently, in Berkshire v.
Beauvasis, the Sixth Circuit stated that a cause of action under the
right to petition requires the same analysis applied to a claim
arising under speech127 The circuit court derived this rationale
from a 1997 Sixth Circuit case, 128 but it should have also
addressed the Supreme Court’s most recent discussion on the
Speech and Petition Clauses. Arguably, if plaintiffs outline
different and specific violations of the Speech Clause and the
Petition Clause in the first place, this should be enough to trigger
a separate analysis for right to petition claims.129 But the Sixth
Circuit’s decision illustrates that Guarnieri has been interpreted
by circuit courts as an unwillingness to give the Petition Clause
independent meaning.
Given the Supreme Court’s neglect of the Petition Clause
and the rare amount of pure Petition Clause cases, there has not
been nearly as much scholarly discourse about this right in
comparison to other First Amendment protections, such as
speech and religion. However, Ronald J. Krotoszynski, Jr. of the

126

Guarnieri, 564 U.S. at 388.
928 F.3d. 520, 532 (6th Cir. 2019) (quoting Valot v. Se. Local Sch. Dist. Bd. of
Educ., 107 F.3d 1220, 1226 (6th Cir. 1997)).
128
Id.
129
Should plaintiffs have to explicitly state that an alleged Petition Clause violation
deserves distinct analysis or ask for a distinct analysis? Presumably, this would be an
easy task to implement into a complaint. But pleading a Speech Clause violation and
a Petition Clause violation to begin with indicates that there are different reasons for
each violation.
127
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University of Alabama School of Law analyzed the forgotten
petition clause in his book Reclaiming the Petition Clause: Seditious
Libel, “Offensive” Protest, and the Right to Petition the Government for
Redress of Grievances.130 Krotoszynski argues that the current First
Amendment doctrine subsumes the right to petition under
speech and gives the right to petition little independent force.131
One interesting point Krotoszynski touches on is defining
“petitioning” activity.132 This is a point of tension in ag-gag and
data trespass cases. Circuit courts have only addressed plaintiffs’
alleged speech violations, not petition violations, in ag-gag cases
because they have appeared to find the speech point more
interesting or have found that the petition point would be
resolved by addressing the speech issue.
references Professor Harry Kalven

134

133

Krotoszynski

who suggests that

“petitioning” speech must be distinguished from general speech
if the right to petition is to have independent force from the other
First Amendment rights.135 One important difference of the right

130

RONALD J. KROTOSZYNSKI, JR., RECLAIMING THE PETITION CLAUSE: SEDITIOUS
LIBEL, “OFFENSIVE” PROTEST, AND THE RIGHT TO PETITION THE GOVERNMENT
FOR REDRESS OF GRIEVANCES 163 (2012).
131
Id. at 164.
132
Id. at 162–79.
133
See Animal Legal Def. Fund v. Wasden, 878 F.3d. 1184 (9th Cir. 2018); People
for the Ethical Treatment of Animals, Inc. v. Stein, 737 F. App’x 122 (4th Cir. 2018);
W. Watersheds Project v. Michael, 869 F.3d 1189 (10th Cir. 2017).
134
Harry Kalven was a professor of law at the University of Chicago.
135
RONALD J. KROTOSZYNSKI, JR., RECLAIMING THE PETITION CLAUSE: SEDITIOUS
LIBEL, “OFFENSIVE” PROTEST, AND THE RIGHT TO PETITION THE GOVERNMENT
FOR REDRESS OF GRIEVANCES 164–65 (2012).
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to petition is that it is targeted at the government, a specific
group.136
Additionally, during a congressional debate, James
Madison emphasized that the right to petition was specifically
aimed to serve as a vehicle for participating in government.137
The text of the First Amendment protects the right “to petition
the Government for a redress of grievances.”138 From a narrow
textual interpretation, this essentially means to ask the
government to solve a problem. An originalist view of the word
“petition” would severely limit the scope to presenting an actual
physical document that is signed by supporters to a government
official.139
But the Petition Clause should not be limited to this
narrow scope. In the twenty-first century, the act of petitioning
is not limited to circulating a document for signatures.140 Today,
government officials invite communication with constituents on
social media platforms like Facebook, Twitter, or Instagram.
This enables individuals to directly communicate grievances and

136

Id. at 164.
Through the First Amendment “people ‘may communicate their will’ through
direct petitions to the legislature and government officials.” McDonald v. Smith, 472
U.S. 479, 482 (1985) (quoting 1 Annals of Cong. 738 (1789)); see also THE
FEDERALIST NO. 84 (Alexander Hamilton).
138
U.S. CONST. amend I.
139
RONALD J. KROTOSZYNSKI, JR., RECLAIMING THE PETITION CLAUSE: SEDITIOUS
LIBEL, “OFFENSIVE” PROTEST, AND THE RIGHT TO PETITION THE GOVERNMENT
FOR REDRESS OF GRIEVANCES 165 (2012).
140
Id.
137
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has created “a new avenue of petitioning the government.”141
Moreover, government agencies explicitly instruct citizens to
petition the government. For example, citizens must submit a
petition to the U.S. Fish and Wildlife Service to list a species as
endangered or threatened. 142 These petitions typically contain
scientific research, data, statistics, and photographs. And
advocacy organizations and citizens exert substantial effort and
time to gather these resources for presentation to the
government.
Furthermore, the Supreme Court has given the Petition
Clause some additional independent effect via the NoerrPennington doctrine.143 Through this doctrine, the Justices stated
that a concept of “indirect” petitioning exists via billboards, print
advertisements, and broadcast commercials. 144 Though the
Court did expand the force of the Petition Clause to mass media
communications, it was inattentive towards traditional ways of

141

Dr. JoAnne Sweeny, “LOL No One Likes You”: Protecting Critical Comments on
Government Officials’ Social Media Posts Under the Right to Petition, 2018 WIS. L. REV.
73, 108 (2018).
142
16 U.S.C. § 1533 (2018); see also Listing a Species as a Threatened or Endangered
Species, Section 4 of the Endangered Species Act, U.S. FISH & WILDLIFE SERV.,
https://www.fws.gov/endangered/esa-library/pdf/listing.pdf (last visited May 11,
2020).
143
E. R.R. Presidents Conference v. Noerr Motor Freight, Inc., 365 U.S. 127 (1961).
144
Ronald J. Krotoszynski, Jr. & Clint A. Carpenter, The Return of Seditious Libel, 55
UCLA L. REV. 1239, 1315 (2008) (citing E. R.R. Presidents Conference, 365 U.S. at
132–40, which held that a generic mass media campaign was protected petitioning
activity because it was focused on influencing governmental action).
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petitioning.145 The Petition Clause should afford more protection
to well-established forms of petitioning seen throughout history,
such as the submission of documents to the government. The
Court should also embrace the notion of the Noerr-Pennington
doctrine and include messages directed at government like the
act of gathering data for submission to the government as
petitioning activity.

IV. INDEPENDENT FORCE OF THE PETITION
CLAUSE AND AG-GAG LEGISLATION
A. Uncertainty of the Right to Petition in Relation to Ag-gag law
The statutes in North Carolina, Arkansas, and Wyoming
represent the growing trend of evolving ag-gag legislation being
passed among states. While courts have stricken this legislation
down on free speech grounds, it remains uncertain as to whether
courts will give the petition clause the attention it commands in
these cases. More importantly, expanding ag-gag legislation to
censor data demonstrates a bigger threat to the right to petition
than traditional ag-gag legislation. The right to petition has been
threatened by past ag-gag legislation that essentially prevents the
punishment of injustice agricultural practices, but these new

145

Id. There is no historical basis for treating mass media communications as
petitions and the contemporary doctrine “affords no meaningful right of access to
government[,]” which is inconsistent with history.
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statutes covering data gathered in other industrial settings
threaten the right to petition even further. Data is vital for
communicating concerns to the government in order to
implement change and voice societal concerns. Ag-gag laws
protect misconduct and potential dangers to the public. For
example, Wyoming conveniently enacted its data trespass
statutes after a group of Wyoming ranchers wanted to sue
citizens from the Western Watersheds Project who were
collecting data from public rivers and streams on the presence of
E. coli allegedly caused by industrial cattle grazing.

146

Additionally, like their Wyoming counterpart, the North
Carolina and Arkansas ag-gag laws fail to hold private entities
accountable for wrongdoing by punishing whistleblowers. The
overreach of private property protection is outweighed by First
Amendment protections and public interest. Other states’
attempts to pass ag-gag legislation in this realm could pose a
public health and safety issue.
Evolving ag-gag legislation illustrates First Amendment
issues with the right to petition and the right to free speech.
Although the right to petition and freedom of speech work in
tandem to communicate ideas to the government, they serve

146

Update on Wyoming Trespass Law and Lawsuit, W. WATERSHEDS PROJECT,
https://www.westernwatersheds.org/2015/05/om-311/ (last visited Feb. 27, 2020).

202

FIRST AMENDMENT LAW REVI EW

[Vol. 18

different functions. The right to petition involves communicating
directly with the government.

147

Western Watersheds, the

Wyoming case, demonstrates that states are trying to broaden
ag-gag legislation and are attempting to use other areas of law,
such as trespass law, to do so. Courts have found freedom of
speech violations in ag-gag cases, 148 but right to petition
violations should not go unaddressed.

B. Why the Right to Petition Should not be Subsumed by Freedom of
Speech
Another purpose of the right “to petition the Government
for a redress of grievances”149 is to serve as a checking function.
The Supreme Court has recognized that this is a vital component
to the validity of our institution that rests on representation.
In a representative democracy, such as this, [the]
branches of government act on behalf of the
people and, to a very large extent, the whole
concept of representation depends upon the ability
of the people to make their wishes known to their
representatives. To hold that the government
retains the power to act in this representative
capacity and yet hold, at the same time, that the
147

See U.S. CONST. amend. I.
See Animal Legal Def. Fund v. Wasden, 878 F.3d. 1184 (9th Cir. 2018); W.
Watersheds Project v. Michael, 869 F.3d 1189 (10th Cir. 2017); People for the
Ethical Treatment of Animals, Inc. v. Stein, No. 1:16CV25, 2020 WL 3130158
(M.D.N.C. June 12, 2020); Animal Legal Def. Fund v. Kelly, 434 F. Supp. 3d 974
(D. Kan. 2020); Animal Legal Def. Fund v. Reynolds, 353 F. Supp. 3d 812 (S.D.
Iowa 2019); Animal Legal Def. Fund v. Herbert, 263 F. Supp. 3d 1193 (D. Utah
2017).
149
U.S. CONST. amend. I.
148
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people cannot freely inform the government of
their wishes . . . would raise important
constitutional questions.150
Petitioning the government gives power to the people by
allowing them to participate in self-governance. Citizens’ ability
to check abuses of governmental power is essential to society. In
the McDonald case discussed earlier, the plaintiff petitioned
against an appointment of an individual to high federal office
selected by the President. Because the plaintiff “could not vote
against the appointment, petitioning was the only way he could
participate in the decision-making process.”151 A weak right to
petition doctrine subjects citizens to barriers and possible costs of
litigation if they can be sued for libelous statements.
Furthermore, counsel for the petitioner in McDonald
made an excellent point regarding two early examples that
capture the historical and central function of the right to petition
in the constitutional structure of self-government. 152 First, the
response to the Alien and Sedition Acts of 1798 demonstrate that
petitioning was used as a mechanism by the states to resist a

150

E. R.R. Presidents Conference v. Noerr Motor Freight, Inc., 365 U.S. 127, 137–38
(1961).
151
Brief for Petitioner at 45, McDonald v. Smith, 472 U.S. 479 (1985) (No. 84-476),
1985 WL 669968. Additionally, another example of this type of activity was the
appointment of Supreme Court Justice Kavanaugh. Dr. Christine Blasey Ford, a
constituent, sent a confidential letter to a representative of the government detailing
her concern about the appointment. Similar to McDonald, as the President has the
power to nominate a Supreme Court justice, Dr. Ford’s only avenue was to petition
the government.
152
Id. at Appendix.
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constitutional crisis. 153 The Alien Acts included the power to
deport foreigners and made it harder for immigrants to vote.154
The Sedition Act threatened the right to petition, and petitioning
activity criticizing the government in general, because it
prohibited public opposition to the government. 155 The Acts
deprived citizens of opportunities to balance power between
government and its constituents through communication.
The second example is the abolitionists’ petitioning
campaign in the 1830s. “Interference with the right to petition
was also intimately associated with the constitutional crisis over
slavery. Because petitioning was the principal way abolitionists
attempted to influence governmental policy, ‘the problem of
freed and fugitive slaves became intertwined with the right of
petition.’” 156 Petitions to abolish slavery accumulated for over
forty years, and the House of Representatives responded to this
by passing a series of gag rules.157 Abolitionists strongly opposed
this, including John Quincy Adams, who stated “I hold this
resolution to be a direct violation of the Constitution of the

153

Id.
Alien Enemy Act, ch. 58, 1 Stat. 570 (1798); Alien Friends Act, ch. 58, 1 Stat. 577
(1798).
155
Sedition Act, ch. 73, 1 Stat. 596 (1798).
156
Brief for Petitioner at Appendix, McDonald v. Smith, 472 U.S. 479 (1985) (No.
84-476), 1985 WL 669968.
157
Id. (citing Register of Debates 4052 (May 26, 1836)). The gag rules tabled, without
discussion, petitions regarding slavery.
154
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United States, of the rules of this House, and of the rights of my
constituents.” 158 Additionally, an Ohio senator at the time,
Thomas Morris, stated, “[i]s not the right of petition a
fundamental right?” 159 Thus, this demonstrates that citizens
believed that the right to petition was an essential right belonging
to the people.160 This argument used by abolitionists at that time
about the right to petition is as equally powerful as the
recognition of free speech in modern times. 161 Restricting the
ability to petition the government ought to be outside the
legislative authority of Congress.
Furthermore, the Petition Clause affords citizens a right,
distinct from speech freedoms, to seek redress of grievances by
directly communicating with the government. As discussed
earlier, the insignificance of the Petition Clause in modern
Supreme Court jurisprudence is due to inattention, and because
“the Court feels that it can resolve its cases on other First
Amendment grounds, so it need not consider the Petition
Clause.”162 But the Court’s focus on a singularly expansive idea

158

Id. (citing Register of Debates 4053 (May 26, 1836) (emphasis added)).
Id. (quoting Senator Thomas Morris of Ohio). The senator further stated, “I
believe it is a sacred and fundamental right, belonging to the people, to petition
Congress for the redress of grievances. While this right is assured by the
Constitution, it is incompetent to any legislative body to prescribe how the right is to
be exercised, or when, or [] what subject; or else this right becomes a mass mockery.”
160
Katherine Hessler, Early Efforts to Suppress Protest: Unwanted Abolitionist Speech, 7
B.U. PUB. INT. L.J. 185, 190 (1977).
161
Id.
162
Krotoszynski & Carpenter, supra note 144, at 1305.
159

206

FIRST AMENDMENT LAW REVI EW

[Vol. 18

of speech encompassing the right to petition belittles the
importance of the independent force that it deserves. The right to
petition gives citizens a direct role in the legislative process, links
legislators to the people that they serve, and allows constituents
to inform the government about their concerns. While the right
to petition does not include a right of response, it provides an
avenue for citizens to speak to government.163
At its core, differing from free speech, the right to petition
is about the right to bring complaints about public policy to the
government. The Supreme Court even acknowledged that “civil
rights protests constituted petitions for a redress of grievances
[during the 1960s],”164 and recognized the right to petition as one
of “the most precious of the liberties safeguarded by the Bill of
Rights [and the Court has] explained that the right is implied by
‘the very idea of a government, republican in form.’”165 Because
the Petition Clause deserves independent force, it should protect
the right to communicate directly to government officials in a
163

Additionally, the right to petition includes formal submissions to government
agencies.
164
Krotoszynski & Carpenter, supra note 144, at 1308–09 (citing Gregory v. Chicago,
394 U.S. 111 (1969); Adderley v. Florida, 385 U.S. 39, 40–42 (1966); Brown v.
Louisiana, 383 U.S. 131 (1966) (plurality opinion); Henry v. Rock Hill, 376 U.S. 776
(1964) (per curiam); Edwards v. South Carolina, 372 U.S. 229 (1963); NAACP v.
Button, 371 U.S. 415 (1963); Bates v. Little Rock, 361 U.S. 516 (1960)).
Krotoszynski and Carpenter also note that “majority opinions uniformly avoided
developing an independent theory of the Petition Clause, relying instead on the other
First Amendment freedoms for its decisions[.]”
165
BE & K Construct. Co. v. NLRB, 536 U.S. 516, 524-–25 (2002) (quoting Mine
Workers v. Ill. Bar Ass’n, 389 U.S. 217, 222 (1967); United States v. Cruikshank, 92
U.S. 542, 552–53 (1875)).
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and support citizens’ ability to gather

information and data used for presentation to the government.
Similar to the restrictions placed on the abolitionists, aggag legislation prevents citizens’ ability to communicate with the
government about important issues. While the government does
not necessarily have to respond to petitioners, petitions have the
power to influence the government. The abolitionist movement
and other civil rights movements precisely demonstrate that
petitions are integral to implement social change.167 Undercover
journalists exposing misconduct at agricultural facilities and
citizens petitioning government agencies in order to protect the
environment are acts rooted in the right to petition’s underlying
values—that

citizens

perform

a

checking

function

on

government and can participate in self-governance.

C. Depiction of Petitioning the U.S. Fish and Wildlife Service to
Demonstrate the Importance of the Public’s Ability to Gather
Information to Communicate with the Federal Government
The small, striped dunes sagebrush lizard remains
unlisted and imperiled. Defenders of Wildlife and the Center for

166

Krotoszynski & Carpenter, supra note 144, at 1318.
Civil rights groups protesting and petitioning the government to fight racial
discrimination lead to change, such as the passage of federal legislation like the Civil
Rights Act of 1964, the Voting Rights Act of 1965, and the Fair Housing Act of
1968.
167
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Biological Diversity’s May 2018 petition remained unanswered
by the U.S. Fish and Wildlife Service (“FWS”) for more than
two years. 168 After the agency failed to act, the conservation
organizations sued in 2019 169 to compel the “90-day finding”
required under the ESA.170 As a result, FWS agreed to decide by
June 30, 2020 whether to consider a proposal to list the dunes
sagebrush lizard and launch a one-year review, and on July 15,
2020 FWS announced that it is launching a new evaluation of
the lizard’s status. 171

Under the ESA, FWS within the

Department of the Interior manages terrestrial and freshwater
species, and the National Marine Fisheries Service (“NMFS”)
within the Department of Commerce manages marine and
anadromous species. 172 The Secretary of the Interior or the
Secretary of Commerce, as applicable, must review the species’
status if the petition presents substantial scientific information
that listing is warranted.173

168

U.S. Fish and Wildlife Service to Consider Endangered Listing for Dunes Sagebrush
Lizard, CTR. FOR BIOLOGICAL DIVERSITY (Apr. 30, 2020),
https://biologicaldiversity.org/w/news/press-releases/trump-administrationconsider-endangered-listing-dunes-sagebrush-lizard-2020-04-30/.
169
Id.
170
16 U.S.C. § 1533(b)(3)(A) (2018).
171
85 Fed. Reg. 43203–43204 (July 16, 2020); see U.S. Fish and Wildlife Service to
Consider Endangered Listing for Dunes Sagebrush Lizard, CTR. FOR BIOLOGICAL
DIVERSITY (Apr. 30, 2020), https://biologicaldiversity.org/w/news/pressreleases/trump-administration-consider-endangered-listing-dunes-sagebrush-lizard2020-04-30/.
172
16 U.S.C. § 1532(15) (2018).
173
Id. § 1533(b)(3)(A).
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The requirements of the petition process to list a species
under the ESA illustrates the importance of the public’s ability to
gather information to communicate directly with the federal
government. Under the APA, FWS follows rulemaking
procedures, 174 and the ESA listing process includes several
opportunities for public input.175 Public input often starts in the
petitions themselves, but citizens also have a chance to
comment, generally during a sixty-day period, after FWS or
NMFS publishes a proposed rule.
information

received in

176

FWS analyzes the

public comments during

final

rulemaking.177
Additionally, the ESA, by incorporation of the APA,
allows any citizen who is interested to petition an agency for
issuance of a rule or regulation within the agency’s power. 178
Citizen petitions have been an essential source for listing species
and providing research to FWS. A listing petition requires an
immense amount of documentation, scientific information, and
data.179 For example, in the case of the dunes sagebrush lizard,

174

See 5 U.S.C. §§ 553–559 (2018).
16 U.S.C. § 1533.
176
Id. § 1533(b)(4) (incorporating the APA’s notice and comment requirements,
APA, 5 U.S.C. § 553 (2018), with respect to “any regulation promulgated to carry
out the purposes” of the ESA).
177
Id.
178
Id. § 1533(3)(A) (citing 5 U.S.C. § 553(e). The ESA also grants FWS the power to
list species on an emergency basis. Id. § 1533(b)(7).
179
50 C.F.R. § 424.14 (2018).
175
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the petitioners compiled data regarding population, genetics,
habitat requirements, diet and predators, threat analysis and
more.180 Because listing decisions are based solely on scientific
and commercial data available, 181 the compilation of this
scientific data, often by citizens, is an essential component in the
decision-making process in endangered species listings. Thus,
the ESA presumes that any interested citizen has the ability to
submit a scientifically crafted petition to aid FWS or NMFS in
its determination. Restricting access to scientific data or
agriculture information through data trespass laws or ag-gag
legislation severely undermines citizens’ ability to petition the
government and eliminates opportunities to comment on matters
of public concern.
Furthermore, threats to petitioners’ ability to gather
scientific data have led to lawsuits against agencies in the judicial
system. For example, in August 2019 under the Trump
Administration, FWS enacted rollbacks of the ESA. 182 The
changes to the Act make it easier to delist species and allow
economic considerations for listing determinations, instead of

180

Ctr. for Biological Diversity & Defs. of Wildlife, Petition to List the Dunes
Sagebrush Lizard as a Threatened or Endangered Species and Designate Critical
Habitat (May 18, 2018), https://ecos.fws.gov/docs/petitions/92210//1040.pdf.
181
16 U.S.C. § 1533(b)(1)(A).
182
Lisa Friedman, U.S. Significantly Weakens Endangered Species Act, N.Y. TIMES (Aug.
12, 2019), https://www.nytimes.com/2019/08/12/climate/endangered-species-actchanges.html.
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relying solely on scientific analysis.183 As a result, a coalition of
twenty attorneys general filed suit arguing that the decision of
FWS and NMFS to revise key requirements and purposes of the
ESA is unlawful.184 The suit alleges that the changes by these
government agencies are arbitrary and capricious under the
APA.185 If petitioners “are unable to obtain their own data to
present to a reviewing court, they will face an uphill battle in
refuting an agency’s assertion on judicial review that its action
was reasonable.”186
The ESA is vital to the protection of species. Scientists,
lawyers, and advocates have played an integral role by studying
species, collecting resources, and gathering data. Spurred by
their passion and drive to protect the environment, advocates
continuously submit information to the government through
public comment. The APA requires notice-and-comment, but
the constitutional right to petition is another underlying layer of

183

Id.
Kim Wynn, Attorneys General Challenge Changes to Endangered Species Act, GRAND
FORKS HERALD (Oct. 23, 2019),
https://www.grandforksherald.com/news/government-and-politics/4735232Attorneys-general-challenge-changes-to-Endangered-Species-Act.
185
Kevin Stark, California Leads Lawsuit Against Rollback of Endangered Species
Protections, KQED SCIENCE (Sept. 25, 2019),
https://www.kqed.org/science/1948003/california-leads-lawsuit-against-rollbackof-endangered-species-protections; see First Amended Complaint, California v.
Bernhardt, No. 4:19-cv-06013-JST, (N.D. Cal. filed Oct. 22, 2019),
https://oag.ca.gov/system/files/attachments/pressdocs/28%20First%20Amended%20Complaint.pdf.
186
Carrie A. Scrufari, A Watershed Moment Revealing What's at Stake: How Ag-Gag
Statutes Could Impair Data Collection and Citizen Participation in Agency Rulemaking, 65
UCLA L. REV. DISCOURSE 2, 23 (2017).
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protection. Moreover, ag-gag legislation mirrors historical
attempts of “the gag-rule” to stifle petitions.187 Under the right to
petition, the states cannot make laws that prohibit the “use [of]
channels and procedures of state and federal agencies and courts
to advocate their causes and points of view . . ..” 188 Ag-gag
legislation does exactly this. It stalls citizens’ ability to use
information and gather data in order to report concerns to
government agencies.

CONCLUSION
Though the right to petition is often overlooked, it is a
powerful tool for implementing change and allows citizens the
ability to address injustices and voice concerns to the
government. This right is perhaps so fundamental and engrained
in the United States that it has been taken for granted. But each
protection of the First Amendment serves a specific purpose
while simultaneously working in harmony. Freedom of religion
guarantees that the government shall not endorse religion,
demand that citizens practice a certain religion, or prohibit the

187

Krotoszynski & Carpenter, supra note 144, at 1304.
Cal. Motor Transp. Co. v. Trucking Unlimited, 404 U.S. 508, 510–11 (1972); see
15 U.S.C. § 15 (2012).
188
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belief of a certain religion.189 Freedom of the press allows the
publication of opinions to reach audiences without censorship
from the government. Freedom of assembly, or association,
ensures that people have the ability to gather publicly or privately
to discuss or advocate for change about matters important to
them. Freedom of petition is the ability to communicate with the
government itself. Finally, while freedom of speech is inevitably
the common denominator between all of these rights by being
the most basic component of individual expression––being free
to say what you want without interference from the government–
–these other rights cannot be subsumed by speech. “The textual
rhythm of [the] First Amendment [illustrates the cycle] of a
democratic idea, moving from the [depth] of the human spirit to
individual expression, public discussion, collective action, and
finally direct interaction with government. Madison's vision
remains [a] valuable guide to the kind of democracy the
Constitution guarantees.”190

189

The Supreme Court has placed some limits on the freedom to practice religion.
“Laws are made for the government of actions, and while they cannot interfere with
mere religious belief and opinions, they may with practices.” Reynolds v. United
States, 98 U.S. 145, 166 (1878).
190
Aaron H. Caplan, Review Essay–The First Amendment’s Forgotten Clauses, 63 J.
LEGAL EDUC. 532, 553 (2014) (quoting Amicus Brief of the ACLU and the Brennan
Center for Justice at NYU School of Law in Support of Appellants at 20, Vieth v.
Jubelier, 541 U.S. 267 (2004) (No. 02-1580) 2003 WL 22069782).
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To reduce the other First Amendment rights to subsets of
speech is to allow important degrees and distinctions amongst
each right to slip into the shadows. The Framers had specific
protections in mind for each of the First Amendment rights.191
The right to petition has aided citizens in voicing concerns to the
government and has been utilized to ignite social change.
Therefore, it deserves independent force from the other First
Amendment Rights. Courts should find that the right to petition
calls for the government to facilitate meaningful access to
government and strike ag-gag legislation down on both speech
and petition grounds.192
It is essential for citizens to have the ability to exercise the
right to petition in the wake of ag-gag legislation and data
trespass statutes. Petitioning activity plays a vital role in
safeguarding the environment and other public concerns. Ag-gag
legislation

and

data

trespass

laws

violate

individuals’

constitutional right to petition by restricting the manner in which
an individual can report data or information and by limiting the
type of data and information a citizen can present to the

191

See generally THE FEDERALIST NO. 84 (Alexander Hamilton); Norman B. Smith,
Shall Make No Law Abridging …: An Analysis of the Neglected, but Nearly Absolute, Right
of Petition, 54 U. CIN. L. REV. 1153 (1986); Stephen A. Higginson, A Short History of
the Right to Petition Government for the Redress of Grievances, 96 YALE L.J. 142 (1986).
192
See Krotoszynski & Carpenter, supra note 144, at 1318.
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government. Interfering with citizens’ ability to communicate
with the government presents a danger to the democratic process
and effectively limits which citizens the government will hear.
“The Petition Clause should play no less meaningful a role in
helping to secure democratic deliberation than do the Speech,
Press and Assembly Clauses . . ..”193
The right to petition should be not be subsumed by
freedom of speech, and it should be utilized to reinforce the
protection citizens deserve from ag-gag legislation. Although
circuit courts and district courts have correctly found that these
types of laws violate freedom of speech, courts should take this a
step further and address how citizens’ right to petition is violated,
too. Accordingly, the next district court or circuit court to
address ag-gag legislation or data trespass statutes should hold
that these laws violate the Petition Clause of the First
Amendment. Citizens must retain the ability to gather data to
guarantee safe agricultural practices, to fight human-induced
environmental threats, and to sustain the diverse and incredible
species with which we co-exist.

193

Id.

