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THEY SHOULD BE FIRED: THE SOCIAL                  
REGULATION OF FREE SPEECH IN THE U.S. 

 

Dr. Franciska A. Coleman
*
 

 
ABSTRACT  

 
The debate over First Amendment jurisprudence often assumes 
that the First Amendment reflects a choice of non-regulation 
over regulation. This article suggests, however, that it is more 
accurate to describe the First Amendment as reflecting a choice 
of social regulation over legal regulation. Social regulation of 
speech has generally been lauded and preferred in America for 
its autonomy-enhancing properties, as private parties in civil 
society often lack the overwhelming power of a government 
censor. A review of recent high-profile incidents of social 
speech regulation, however, suggests that the ubiquity of social 
media and the hegemony of corporations have increased the 
breadth, visibility, and mechanisms of social speech regulation 
to such an extent that its scope can now approach that of a gov-
ernment censor. These mechanisms generally entail economic 
pressure on corporations, designed to force them to fire and os-
tracize employees who engage in censorable, contested, or dis-
creditable speech. While the level of offensiveness of these types 
of speech is not the same, the sanction often is the same—loss 
of livelihood. This article argues that if the expected benefits of 
social speech regulation in an era of social media are not to be 
outweighed by losses in citizen autonomy, an approach to so-
cial regulation that includes legal protections against domina-
tion is required, beginning in the crucibles of free speech — 
public schools and universities. 
 

 
"Those who won our independence believed that . . . freedom to think 
as you will and to speak as you think are means indispensable to the 
discovery and spread of political truth . . .  [T]hey knew that . . .  fear 
breeds repression; that repression breeds hate; that hate menaces stable 

government; that the path of safety lies in the opportunity to discuss 
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freely supposed grievances and proposed remedies; and that the fitting 
remedy for evil counsels is good ones." 1 

 
  

INTRODUCTION 
 
 In 2012, the Chick-fil-A fast food chain was the object of 
a customer boycott,2 and several colleges rescinded offers for 
the franchise to open branches on their campuses. 3  Some 
mayors promised to deny licenses for the chain’s expansion into 
their cities,4 and at one local franchise, an artist defaced the 
walls of the restaurant with protest graffiti.5  
 In 2017, Kathy Griffin was fired from CNN.6  Less than 
a week later, all the bookings for her Celebrity Run Ins comedy 
tour had been cancelled,7 as had her public appearance with 
Senator Al Franken.8 Her endorsement deal with Squatty Potty 
was revoked,9 and the President and First Lady of the United 
States called her sick and mentally ill.10   

                                                
 
1 Whitney v. California, 274 U.S. 357, 375 (1927) (Brandeis, J., concurring). 
2 See Lawrence B. Glickman, Chick-fil-A Day a Reminder That Boycotts Often Backfire, 
BLOOMBERG (Aug. 3, 2012, 12:37 PM), 
https://www.bloomberg.com/view/articles/2012-08-03/chick-fil-a-day-a-reminder-
that-boycotts-often-backfire. 
3 See Queer Voices, Chick-Fil-A Scrapped By Northeastern University After Students Object 
to Company’s ‘Anti-Gay’ Support, HUFFPOST (Feb. 29, 2012, 6:23 PM), 
http://www.huffingtonpost.com/2012/02/29/chick-fil-a-franchise-northeastern-
university-scrapped_n_1311755.html. 
4 See Kim Severson, Chick-fil-A Thrust Back Into Spotlight on Gay Rights, N.Y. TIMES 
(July 25, 2012), http://www.nytimes.com/2012/07/26/us/gay-rights-uproar-over-
chick-fil-a-widens.html. 
5 See Anna Almendrala, Chick-Fil-A in Torrance, Calif., Graffitied with ‘Tastes Like Hate’, 
HUFFPOST (Aug. 3, 2012, 3:16 PM), 
http://www.huffingtonpost.com/2012/08/03/chick-fil-a-graffiti-
torrance_n_1738807.html?utm_hp_ref=gay-
voices&ir=Gay%20Voices&ncid=edlinkusaolp00000008. 
6  See Aric Jenkins, CNN Fires Kathy Griffin Following Controversial Donald Trump Photo, 
TIME (May 31, 2017), http://time.com/4799905/cnn-fires-kathy-griffin-donald-
trump-photo/. 
7 See Jennifer Drysdale, Kathy Griffin’s Final Tour Date Canceled  [sic] Amid Donald 
Trump Drama, ET (June 2, 2017, 5:20 PM) 
http://www.etonline.com/news/218923_kathy_griffin_final_tour_date_cancel_ed_a
mid_donald_trump_drama/. 
8 See Burgess Everett, Franken Backtracks, Cancels Event With Comedian Griffin After 
Trump Photo Controversy, POLITICO (June 1, 2017, 9:48 PM), 
http://www.politico.com/story/2017/06/01/al-franken-kathy-griffin-cancels-event-
239047. 
9 See Stephanie Nolasco, Kathy Griffin Dumped by Squatty Potty, Lambasted by Trump 
Family Over Photo with Bloody Head, FOX NEWS (May 31, 2017), 
http://www.foxnews.com/entertainment/2017/05/31/squatty-potty-drops-kathy-
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 Their offense—speech. Dan Cathy, CEO of Chick-fil-A, 
publicly stated that he supports a biblical definition of mar-
riage,11 and Kathy Griffin posed with a photo of a severed and 
bloody Donald Trump head.12 Dan Cathy, Kathy Griffin, and 
the sea of newly unemployed speech offenders stretching be-
tween them, reveal an oft-overlooked truth about American free 
speech.  It is not free. It is not subject to government regulation, 
but it nevertheless costs money, jobs, and livelihoods. 
 The debate over First Amendment jurisprudence often 
assumes that the First Amendment reflects a choice of non-
regulation over regulation. This article suggests, however, that 
it is more accurate to describe the First Amendment as reflect-
ing a choice of social regulation over legal regulation. Social reg-
ulation of speech has generally been lauded and preferred in 
America for its autonomy-enhancing properties, 13  as private 
parties in civil society often lack the overwhelming power of a 
government censor. A review of recent high profile incidents of 
social speech regulation, however, suggests that the ubiquity of 
social media and the hegemony of corporations have increased 
the breadth, visibility, and mechanisms of social speech regula-
tion to such an extent that its scope now rivals that of a gov-
ernment censor.14 Thus, if the expected benefits of social speech 
regulation in an era of social media are not to be outweighed by 
losses in citizen autonomy, an approach to social regulation 
that includes legal protections against domination is required, 
beginning in the crucibles of free speech— public schools and 
universities. 
 This article is divided into four parts. Part I of this article 
provides a brief historical overview of how similar concerns for 

                                                                                                         
 
griffin-after-photo-shoot-with-bloodied-trump-mask-secret-service-to-investigate-says-
report.html. 
10 See NBC News (@NBCNews), First Lady Melania Trump Issues Statement on Kathy 
Griffin “Beheading” Photo, TWITTER (May 31, 2017, 8:26 AM), 
https://twitter.com/nbcnews/status/869938224835305473?lang=en. 
11 See Jena McGregor, Chick-fil-A CEO Dan Cathy Steps Into Gay-Marriage Debate, 
WASH. POST (July 19, 2012), http://www.washingtonpost.com/blogs/post-
leadership/post/chick-fil-a-president-dan-cathy-bites-into-gay-marriage-
debate/2012/07/19/gJQACrvzvW_blog.html?utm_term=.91ae6ecf468c. 
12 See Lauren Huff, Kathy Griffin's Controversial Trump Photo Featured in New GOP Ad, 
THE HOLLYWOOD REPORTER (June 1, 2017), 
http://www.hollywoodreporter.com/news/kathy-griffins-controversial-trump-
photo-featured-new-gop-ad-1009692. 
13 See Martin v. City of Struthers, 319 U.S. 141, 146–47 (1943) (noting the constitu-
tional importance of leaving to individuals the choice of whether to receive or reject 
information).  
14  See infra Section III. 
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minority groups led the United States and Europe to adopt dif-
ferent approaches to speech regulation—the U.S. adopted so-
cial regulation of offensive speech while Europe opted for legal 
regulation. Part II discusses the theory of the social regulation 
of speech, focusing on the values underlying the U.S. free 
speech regime and the ways in which social regulation of 
speech is believed to serve those values. Part III discusses the 
practice of the social regulation of speech in the U.S., describ-
ing the increasingly corporate mechanisms of social speech reg-
ulation and the negative side effects of such regulation on citi-
zen autonomy.  Part IV addresses the law of social speech regu-
lation, proposing changes in the way the First Amendment is 
applied to speech in public schools and universities as a first 
step to making the social regulation of speech more compatible 
with the goals of self-government and autonomy. This section 
advocates privileging public schools and universities, not as 
spaces of noninterference with speech, but as spaces in which 
citizens learn to engage in the social regulation of speech with-
out domination. 
 

I. BACKGROUND 
 
  In the earliest days of free speech protections, the rela-
tionship between free speech and costly speech was determined 
by the common law of libel and the prohibition on prior re-
straints.15 According to Blackstone, 
 

The liberty of the press . . . con-
sist[s] in laying no previous re-
straints upon publications, and not 
in freedom from censure for crimi-
nal matter when published. Every 
freeman has an undoubted right to 
lay what sentiments he pleases be-
fore the public. . . but if he publish-
es what is improper, mischievous, 
or illegal, he must take the conse-
quence . . . ”16  
 

                                                
 
15 See Near v. Minnesota ex rel. Olson, 283 U.S. 697, 713–14 (1931). 
16 Alexander v. United States, 509 U.S. 544, 567–68 (1993) (quoting 4 WILLIAM 

BLACKSTONE, COMMENTARIES 151–52). 
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This meant that while the government could not prohibit publi-
cation in the first instance, it could impose penalties after the 
fact for libelous or seditious publications, broadly defined. For 
centuries, the Blackstonian view of free speech was shared by 
both American and European democracies.17 However, as the 
world’s democracies became more racially and religiously di-
verse, they were forced to redefine freedom of speech, and that 
redefinition evolved in very different ways on the two sides of 
the Atlantic. For, in the 1960s, the rise of antisemitism in Eu-
rope and growing opposition to the Civil Rights Movement in 
the U.S. placed the European and U.S. democracies on very 
different trajectories in addressing offensive speech. 
 In Europe, growing antisemitism led to the creation and 
ratification of The International Covenant on Civil and Politi-
cal Rights (ICCPR) and the Convention on the Elimination of 
All Forms of Racial Discrimination (ICERD).18 The ICCPR 
prohibits  “advocacy of national, racial or religious hatred that 
constitutes incitement to discrimination, hostility or violence,”19 
while the ICERD obligates state parties to make the “dissemi-
nation of ideas based on racial superiority or hatred [and] inci-
tement to racial discrimination” punishable by law.20 The IC-
CPR and ICERD were not ratified by the U.S. until almost 30 
years later,21 with reservations rejecting any obligation to regu-
late hate speech.22  In much of Europe, however, the Covenant 
and Convention were ratified without reservation much earli-
er,23 and recent local efforts have strengthened and expanded 

                                                
 
17  GEOFFREY STONE ET AL, CONSTITUTIONAL LAW 1029 (7th ed. 2013) (noting that 
colonial assemblies imitated Parliament in vigorously punishing “seditious” expres-
sion).  
18 See generally Christian Tomuschat, International Covenant on Civil and Political Rights, 
UNITED NATIONS AUDIOVISUAL LIBRARY OF INT’L LAW, 
http://legal.un.org/avl/pdf/ha/iccpr/iccpr_e.pdf (last visited Sep. 12, 2017). 
19 International Covenant on Civil and Political Rights, Dec. 19, 1966, 14668 
U.N.T.S. 999. 
20 International Convention on the Elimination of All Forms of Racial Discrimina-
tion, Dec. 21, 1965, 9464 U.N.T.S. 660. 
21 Senate Comm. on Foreign Relations, Report on the International Covenant on 
Civil and Political Rights, S. Exec. Rep. No. 23, 1 (102d Sess. 1992), reprinted in 31 
I.L.M. 645 (1992); U.S. Reservations, Declarations, and Understandings, Interna-
tional Convention on the Elimination of All Forms of Racial Discrimination, 140 
Cong. Rec. S7634-02 (daily ed., June 24, 1994) 
http://hrlibrary.umn.edu/usdocs/racialres.html. 
22  Senate Comm. on Foreign Relations, Report on the International Covenant on 
Civil and Political Rights, S. Exec. Rep. No. 23, 1 (102d Sess. 1992), reprinted in 31 
I.L.M. 645 (1992). 
23 Office of the High Commissioner, International Covenant on Civil and Political Rights, 
UNITED NATIONS, 

 
 



 FIRST AMENDMENT LAW REVIEW [Vol. 16 

 
 

6 

the core prohibitions of these agreements.24  For example, in 
2008, the European Union issued a framework decision requir-
ing members to use criminal sanctions to deter individuals who 
“publicly incite[] violence or hatred” on the basis of “race, col-
our, religion, descent or national or ethnic origin.”25 Similarly, 
in May, 2016, concerns about internet hate speech led the Eu-
ropean Commission and key IT companies to adopt a code of 
conduct designed to ensure prompt removal of online hate 
speech.26 
   The trajectory in the U.S. has been dramatically differ-
ent, due in large part to the seminal decision in New York Times 
v. Sullivan.27 The Sullivan case concerned a full page ad placed 
in the Times by civil rights activists in 1960.28 The ad sought 
support for students in Southern states engaged in non-violent 
protests.29 It asserted that the students were being met with an 
“unprecedented wave of terror” in their efforts to uphold the 
guarantees in the Bill of Rights.30 In subsequent paragraphs, the 
ad set forth several specific examples of the “wave of terror,” 
such as expelling students, ringing the school with shotgun-
carrying police, padlocking the dining hall to starve students 
into submission, and arresting Dr. King seven times and bomb-
ing his home.31 Though the Supreme Court acknowledged that 
several of the facts alleged in the ad were false,32 thus bringing it 
within the scope of the common law of libel,33 it nevertheless 
held that awarding Sullivan half a million dollars in damages 
for his claim violated the First Amendment.34 In so doing, the 
                                                                                                         
 
http://www.ohchr.org/EN/ProfessionalInterest/Pages/CCPR.aspx (last visited 
Sep. 12, 2017). 
24 Office of the High Commissioner, UN Committee on the Elimination of Racial Discrim-
ination Publishes Findings on Canada, Djibouti, Ecuador, Kuwait, New Zealand, Russian 
Federation, Tajikistan and United Arab Emirates, UNITED NATIONS (Aug. 28, 2017), 
http://www.ohchr.org/EN/NewsEvents/Pages/DisplayNews.aspx?NewsID=2200
2&LangID=E. 
25 The Framework Decision on Racism and Xenophobia, EUROPEAN COMM’N, 
http://ec.europa.eu/justice/fundamental-rights/racism-xenophobia/framework-
decision/index_en.htm (last visited Sep. 12, 2017). 
26 European Commission and IT Companies Announce Code of Conduct in Illegal Online 
Hate Speech, EUROPEAN COMM’N (May 31, 2016), http://europa.eu/rapid/press-
release_IP-16-1937_en.htm. 
27 376 U.S. 254 (1964). 
28 Id. at 256. 
29 Id. at 256–257. 
30 Id. at 256. 
31 Id. at 257–58. 
32 Id. at  258–59 (noting, for example, that Dr. King was arrested four times, not the 
seven times alleged). 
33 Id. at 277. 
34 Id. at 264. 



2018] THEY SHOULD BE FIRED 

 

 7 

Court noted that the First Amendment must be interpreted in 
light of the “profound national commitment to the principle 
that debate on public issues should be uninhibited, robust, and 
wide-open, and that it may well include vehement, caustic, and 
sometimes unpleasantly sharp attacks on government and pub-
lic officials.”35 While the Court had in other areas suggested 
that exaggeration, vilification, and even false statement in the 
realm of religious and political debate were a small price to pay 
for the public deliberation at the heart of democracy,36 New York 
Times v. Sullivan was the most radical extension of this princi-
ple, holding as it did that the traditional common law rules of 
libel were, in fact, unconstitutional. 37  
 One central reason for this sweeping constitutionaliza-
tion of the common law was the increasing use of libel suits to 
silence civil rights activists in the South and to punish the 
Northern newspapers critical of the South’s violent reprisals 
against protestors.38 Few would disagree that the ability to use 
libel law to bankrupt civil rights leaders and a sympathetic 
Northern press would have had an enormous negative effect on 
the nascent Civil Rights Movement.39 Thus, the original ap-
proach in Sullivan made historical sense. Over the course of the 
subsequent half-century, however, the elaboration of the princi-
ples enunciated in the Sullivan case has created significant con-
stitutional barriers to the regulation of hate speech in the U.S.  
One of the most significant of those barriers was erected in 
1992, in the case of R.A.V. v. St. Paul.40 In this case, the Court 
overturned a criminal sanction for cross-burning.41 It held that 
the statute sanctioning speech and symbols reasonably guaran-
teed to “arouse[] anger, alarm or resentment in others on the 

                                                
 
35 Id. at 270. 
36 Cantwell v. Connecticut, 310 U.S. 296, 310 (1940). 
37 See generally Sullivan, 376 U.S. 254. 
38 John Bruce Lewis & Bruce L. Ottley, New York Times v. Sullivan at 50: Despite 
Criticism, the Actual Malice Standard Still Provides "Breathing Space" for Communications 
in the Public Interest, 64 DEPAUL L. REV. 1, 2–3, 9–11 (2014). 
39 See id. at 63. 
40 505 U.S. 377 (1992). 
41 Id. at 396. 
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basis of race, color, creed, religion or gender”42 violated the 
First Amendment’s prohibition on viewpoint discrimination.43   
 Thus, in order to protect against anti-Semitism, Europe-
an nations adopted speech regulations designed to protect dig-
nity and promote tolerance.44 On the other hand, in order to 
protect the nascent Civil Rights movement, U.S. courts consti-
tutionalized libel laws and discouraged regulation of speech.45  
To use another framework, Europeans dealt with anti-Semitism 
by leveling up, according all citizens the respect and dignity of 
aristocrats.46 The U.S., on the other hand,  dealt with the racist 
use of libel law by leveling down, denying all citizens any legal 
claim to civility and respect.47 As a result, these days, though 
the speech regimes in both nations can be linked to their anti-
discrimination efforts in the 1960s, speech regulations common 
in many European nations are largely unconstitutional in the 
U.S.48   
 This has led some to suggest that American free speech 
protection is absolute49 and that the U.S. does not regulate of-
fensive speech.50 This is not true. As discussed in the next sec-
tion, the U.S. regulates free speech through social rather than 
legal mechanisms, due to the belief that social regulation best 
advances the goals of self-government, truth-seeking, and self-
expression.51   
 

                                                
 
42 Id. at 380. Specifically, the statute provided that “whoever places on public or pri-
vate property a symbol, object, appellation, characterization or graffiti, including, but 
not limited to, a burning cross or Nazi swastika, which one knows or has reasonable 
grounds to know arouses anger, alarm or resentment in others on the basis of race, 
color, creed, religion or gender commits disorderly conduct and shall be guilty of a 
misdemeanor.” Id. 
43 Id. at 395–96. 
44 Office of the High Commissioner, supra note 24. 
45 See generally, e.g., New York Times Co. v. Sullivan, 376 U.S. 254 (1964). 
46 Adrienne Stone, 'Insult and Emotion, Calumny and Invective': Twenty Years of Freedom 
of Political Communication 19 (Melbourne Law Sch., Working Paper No. 565, 2011). 
47 Id.  
48 Compare Snyder v. Phelps, 562 U.S. 443 (2011) (holding that civil liability for pro-
test signs that deliberately insulted grieving families violated the First Amendment), 
with Public Order Act 1986 (UK), https://www.legislation.gov.uk/ukpga/1986/64 
(creating liability for the “stirring up of racial hatred” that includes prohibitions on 
harassment, and threats). 
49 Hugo L. Black, The Bill of Rights, 35 N.Y.U L. REV. 865, 874 (1960). 
50 See Eugene Volokh, No, There’s No “Hate Speech” Exception to the First Amendment, 
WASH. POST (May 7, 2015), https://www.washingtonpost.com/news/volokh-
conspiracy/wp/2015/05/07/no-theres-no-hate-speech-exception-to-the-first-
amendment/?utm_term=.1405de0dd17a. 
51 See infra Section II. 
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II. GOALS OF FREE SPEECH AND SOCIAL REGULATION 
 
 This section provides a brief summary of the three pri-
mary values underlying the preference for the social regulation 
of offensive speech in the U.S.—self-government, truth seeking, 
and self-expression. It also discusses the ideal of social regula-
tion of speech as the best way to support and affirm these goals. 
 
A. Values Underlying Free Speech 
  One of the primary values underlying free speech is 
democratic self-government. According to Robert Post, Dean of 
Yale Law School, the right of self-government is best under-
stood as a right of authorship— a right to share in the making 
of the laws governing society through equal participation in 
public discourse and debate about those laws and policies.52 As 
James Madison noted, however, in this process, “the censorial 
power is in the people over the Government, and not in the 
Government over the people.”53 Under this view, the govern-
ment’s obligation to ensure political equality among citizens 
advocating for their respective policy preferences requires it to 
accord equal status to the various ideas proposed by its citi-
zens. 54  This precludes censoring the ideas of some citizens 
based on subjective criteria, or treating some citizens more or 
less favorably due to their policy ideas or political advocacy.55 
This equality of ideas, however, is limited to public discourse, 
normatively defined.56  
 If the government may engage in subjective censorship 
on the grounds of offense, however, it can limit the options and 
solutions citizens are permitted to discuss to those that favor its 
views,57 for “offensive” is a term of inherently flexible and arbi-
trary boundaries.58 It creates a broad space within which the 
government could have final say over citizen deliberation and 
                                                
 
52 Robert Post, Participatory Democracy and Free Speech, 97 VA. L. REV. 477, 482 
(2011). 
53 Letter from James Madison to James Monroe (Dec. 4, 1794) (available at 
https://cdn.loc.gov/service/mss/mjm/05/05_0799_0804.pdf). 
54 See Post, supra note 53, at 485. 
55 See id. 
56 Id. at 484–485 (limiting his equality of ideas argument to public discourse). 
57 Bo Zhao, Legal Cases on Posthumous Reputation and Posthumous Privacy: History, Cen-
sorship, Law, and Culture, 42 SYRACUSE J. INT’L L. & COM. 39, 89 (2014) (explaining 
how government censorship of offensive speech might create further censorship of 
other ideas and explorations that are a natural part of a democracy). 
58 See Eric M. Ruben, Justifying Perceptions in First and Second Amendment Doctrine, 80 

LAW & CONTEMP. PROBS. 149, 160 (2017) (noting that it is difficult to distinguish 
between offensive speech and impermissible animus toward a particular viewpoint). 
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criticism, in the name of preventing offensive speech.59 The in-
terests of those in power in maintaining their power makes such 
a subjective censorial power susceptible to abuse.60 It also un-
derscores the need for the citizenry to retain the power to 
change their government and governors at will. 61  As these 
changes require collective acts, self-government relies heavily 
upon the ability of the polity to engage in free and uninhibited 
discussion and criticism of the government of the day.62 For 
these reasons, U.S. courts have sometimes treated political 
speech, speech touching upon the practice of self-government, 
as entitled to more robust protection than non-political 
speech.63 However, the difficulty of distinguishing between po-
litical and non-political speech in the first instance, and the fact 
that ordinary speech is seldom wholly one or the other, compli-
cates such a hierarchical ordering.64   
 A second fundamental reason for prohibiting govern-
ment regulation of offensive speech is closely related to the 
first—the truth-seeking rationale. This idea rests on the inevita-
ble fallibility of human beings and the value of reason-giving.  
According to this view, silencing dissenting views, even in the 
name of preventing hate speech, may silence an unrecognized 
truth and thus deprive society of an opportunity for advance-
ment.65 The case of Galileo and the Catholic Church is a quin-
                                                
 
59 See Morgan N. Weiland, Expanding the Periphery and Threatening the Core: The As-
cendant Libertarian Speech Tradition, 69 STAN. L. REV. 1389, 1458 (2017) (explaining 
that citizens require adequate structures for public discourse to maintain a self-
governing society and to have autonomy in their speech and decisions). 
60 Id. 
61 Id. 
62 New York Times Co. v. Sullivan, 376 U.S. 254, 275 (1964).  
63 See generally David S. Han, Autobiographical Lies and the First Amendment’s Protection 
of Self-Defining Speech, 87 N.Y.U. L. REV. 70, 90 (2017) (describing how the truth-
seeking rationale is based upon the idea that the truth will emerge “from an open 
clash of conflicting ideas and opinions”). Compare Snyder v. Phelps, 562 U.S. 443, 
451–52, 453 (2011) (finding that speech “relating to any matter of political . . . con-
cern to the community” constitutes speech that is of public concern, which lies “at 
the heart of the First Amendment’s protection”) with Dun & Bradstreet v. Green-
moss Builders, 472 U.S. 749, 759 (1985) (noting that “speech on matters of purely 
private concern is of less First Amendment concern” than speech concerning public 
matters). 
64 See e.g., Snyder, 562 U.S. at 453–55 (explaining that determining whether speech is 
political or not depends on an evaluation of the content, form, and context of the 
speech and that each unique circumstance must be examined because what might be 
considered political speech in one evaluative criteria’s circumstances might not be so 
in another). 
65 “[T]he peculiar evil of silencing the expression of an opinion is, that it is robbing 
the human race; posterity as well as the existing generation; those who dissent from 
the opinion, still more than those who hold it. If the opinion is right, they are de-
prived of the opportunity of exchanging error for truth: if wrong, they lose, what is 
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tessential example of the dangers of silencing an unrecognized 
truth.66 However, this view also finds value in erroneous dis-
senting views.67  For, even erroneous dissenting views challenge 
taken-for-granted truths and force deliberation and reason-
giving in the defense of those truths.68 The process of reason-
giving strengthens the power and legitimacy of the challenged 
truths.69 Thus, at the heart of the truth-seeking rationale is the 
belief that no individual or single group of individuals, limited 
as s/he is by her socio-cultural context, is able to flawlessly dif-
ferentiate between truth and error, between noxious ideas and 
those that will redound to the good of the polity.70  This ap-
proach suggests that the value of an idea over time, its effect on 
the mores and social welfare of society, is always a posteriori 
knowledge, never a priori knowledge. The only way to know the 
value of an idea to a society over time is to allow that idea to 
percolate in society over time—to create a free and open mar-
ketplace of ideas. 
 Many advocates of hate speech regulation, however, are 
not directly attempting to exclude noxious ideas from the mar-
ketplace of ideas a priori, but rather to set boundaries on the 
manner in which such ideas are given expression in public fora.  
Even this more limited approach to speech regulation poses a 
problem for the marketplace of ideas by making class a gate-
keeper for access to the marketplace. As was observed in the 
debate over England’s blasphemy laws, “what it really comes to 
is that, where opinions are strongly held by an educated man, 
those opinions will be expressed in a way in which the law can-

                                                                                                         
 
almost as great a benefit, the clearer perception and livelier impression of truth, pro-
duced by its collision with error.” JOHN STUART MILL, ON LIBERTY 33 (David Spitz 
ed., W. W. Norton 1975) (1859)); see also Whitney v. California, 274 U.S. 357, 375–
76 (1927) (Brandeis, J., concurring) (commenting that the Founders, among other 
things, “believed that freedom to think as you will and to speak as you think are me-
ans indispensible to the discovery and spread of political truth” and that “they 
eschewed silence coerced by law”). 
66 Jon D. Hanson & David Yosifon, The Situation: An Introduction to the Situational 
Character, Critical Realism, Power Economics, and Deep Capture, 152 U. Pa. L. Rev. 129, 
206 (2003) (quoting Galileo's abjuration, in which he disavows his theory that the 
earth is a sphere and condemns his own findings as heresy to avoid further torture by 
the church's inquisitors). 
67 “[I]f [the suppressed opinion is] wrong, they lose, what is almost as great a benefit, 
the clearer perception and livelier impression of truth, produced by its collision with 
error.” MILL, supra note 66. 
68 Id. 
69 Whitney, 274 U.S. at 375–76 (Brandeis, J., concurring). 
70  See Abrams v. United States, 250 U.S. 616, 630 (1919) (“[W]hen men have real-
ized that time has upset many fighting faiths, they may come to believe . . . that the 
ultimate good desired is better reached by free trade in ideas.”). 
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not touch, while those expressed by an uneducated man, simply 
because he is uneducated, will come under the penalties law.”71  
Moreover, given that normative standards of civility are never 
fixed, but are always in process and evolving, the law must con-
stantly choose whose norms and whose version of civility to 
impose upon all of society.72 Robert Post argues that the law 
invariably chooses the norms of the dominant group,73 placing 
all others under a disadvantage in the marketplace of ideas.  
While the issue of hegemony must necessarily infect all laws in 
a society based on majority rule, in Post’s view, there is a mate-
rial and problematic difference between imposing dominant 
cultural speech norms and the imposing of other cultural norms 
reified in law.74 One way to account for this hierarchical order-
ing of the acceptability of hegemony would be the view of de-
mocracy as “government by discussion,” making equality in the 
marketplace of ideas one of the most essential aspects of equali-
ty.   
 During the years before widespread internet use, when 
access to broadcast media was beyond the reach of most ordi-
nary people, it would have been difficult to argue that a mar-
ketplace of ideas to which the general citizenry could contribute 
actually existed. The ability of ordinary citizens to speak out in 
ways that would meaningfully impact public deliberation was 
greatly circumscribed by high barriers to entry into the commu-
nication market.75 Moreover, access to audiences was skewed 
along axes of wealth and power; for media that provided access 
to the largest audiences were also the most expensive. Thus, 
critiques of power and alternative narratives were silenced in 
many ways by the cost of access to broadcast technologies. In 
the Web 2.0 era,76 however, our technology has finally caught 
up with our theoretical frameworks, and almost anyone with a 
mobile phone can shop their ideas in a global marketplace. 

                                                
 
71 Robert Post, Hate Speech, in EXTREME SPEECH AND DEMOCRACY 131 (Ivan Hare & 
James Weinstein ed., 2009). 
72 Id. 
73 Id. 
74 Id. at 132–33 (arguing that speech norms are analogous to religious truths and thus, 
the government must be required to be neutral among the many speech communities 
competing for dominance). 
75 April Mara Major, Norm Origin and Development in Cyberspace: Models of Cybernorm 
Evolution, 78 WASH. U. L.Q. 59, 101 (2000) (comparing the ease of internet commu-
nication with the high entry barriers of print publishing and broadcast media). 
76 See generally Mike Wolcott, What is Web 2.0?, CBS: MONEY WATCH (May 1, 2008), 
https://www.cbsnews.com/news/what-is-web-20/ (explaining in depth the Web 2.0 
era). 
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While name recognition and wealth continue to play a role, 
they are not prerequisites for an idea to “go viral.”77 Ordinary 
people can capture the attention of a global audience with little 
more than an idea and an internet connection. They can en-
dorse the government or attack the government, call for coop-
eration or call for discrimination.  In the internet era, barriers to 
audience access have been rendered largely obsolete, and the 
space for counter-speech 78  is far more coextensive with the 
space occupied by dominant narratives than at almost any other 
point in our history.79 As will be discussed later, however, both 
the marketplace idea and the self-government idea contain cer-
tain presuppositions about the buoyancy of good ideas (they 
will rise to the top) and the nature of the citizenry (they have 
the critical capacity and engagement to distinguish between 
good and bad ideas) that have not always been borne out in 
practice.80 
 The third rationale supporting social regulation of offen-
sive speech lies in the concept of human autonomy, and con-
strues the right of self-expression as a necessary aspect of realiz-
ing that autonomy.  This idea relies on notions of the rational 
human being whose capacity for expression is central to the re-
alization of her highest human functioning.81 It places a premi-
um on “the notion of self-respect that comes from a mature per-
son's full and untrammeled exercise of capacities central to hu-
man rationality.”82 Under this view, freedom of speech is essen-
tial to the expression of personality and identity.83 Studies on 
the links between language and identity are innumerable and 
suggest that language and other means of self-expression play a 
fundamental role not only in the construction but in the actual-
                                                
 
77 Nancy Fox, Leverage Your Online Opportunities, 34 No. 2 LAW PRAC. 16, 16 (2008) 
(explaining that when something is viral it “spreads rapidly and exponentially”). 
78 Robert D. Richards & Clay Calvert, Counterspeech 2000: A New Look at the Old Rem-
edy for “Bad” Speech, 2000 B.Y.U. L. REV. 553, 554 (2000) (defining counterspeech as 
speech designed to remedy or counter “bad” speech). 
79 However, the recent proposed changes in net neutrality laws may narrow that 
space. See Olivia Solon, Ajit Pai: The Man Who Could Destroy the Open Internet, THE 

GUARDIAN (July 12, 2017, 7:42 AM), 
https://www.theguardian.com/technology/2017/jul/12/ajit-pai-fcc-net-neutrality-
open-internet (enumerating the Trump Administration’s attempts to chip away at net 
neutrality). 
80 See infra Section III. 
81 David A. J. Richards, Free Speech and Obscenity Law: Toward A Moral Theory of the 
First Amendment, 123 U. PA. L. REV. 45, 62–63 (1974).  
82 Id. at 62. 
83 See Adrienne Stone, Defamation of Public Figures: North American Contrasts, 50 N.Y. 
L. SCH. L. REV. 9, 24 (2006) (noting the importance of free speech to the expression 
of individual identity and personality development). 
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ization of identities. 84  Accordingly, protection of freedom of 
speech as self-expression is essential to an individual’s ability to 
promote her own development and to control her destiny 
through autonomous decision-making.85 As a result, under the 
strong version of this view, restrictions on the types of commu-
nications human beings can receive, send, or be exposed to ex-
presses contempt for human rationality and fundamentally dis-
respects the idea of individual sovereignty.86  
 Moreover, while Supreme Court precedent treats the 
self-expression rationale as subordinate to those of self-
government and truth-seeking,87 it has been argued that this ra-
tionale is actually the highest and most important objective of 
the First Amendment.88 According to this argument, the reason 
self-government and truth-seeking are important is because they 
are the most conducive to individual development and self-
realization.89  Thus, the self-realization rationale itself should 
rank higher in a lexicographical ordering than the mere means 
to the goal of self-realization. While U.S. jurisprudence has yet 
to go this far, it has consistently acknowledged that a funda-
mental goal of the First Amendment is to protect rights of self-
expression.90  
 
B. Social Regulation Affirms and Preserves these Goals 
  This section discusses the idealized defense of social 
speech regulation and the ways it is believed to promote and 
preserve the values of self-government, truth-seeking, and self-
expression.  
 First, social regulation preserves self-government by en-
trusting the regulatory power over speech to the people them-
selves, rather than to the government. This makes it difficult for 
the government to undermine popular self-determination by 
usurping the mechanisms of public discussion and directing 
                                                
 
84 JAMES PAUL GEE, AN INTRODUCTION TO DISCOURSE ANALYSIS: THEORY AND 

METHOD 141 (2d ed. 2005). 
85 Martin Redish, The Value of Free Speech, 130 U. PA. L. REV. 591, 625–26 (1982). 
86 See Richards,  supra note 82, at 62. 
87 See, e.g., Snyder v. Phelps, 562 U.S. 443, 452 (2011) (“[R]estricting speech on pure-
ly private matters does not implicate the same constitutional concerns as limiting 
speech on matters of public interest.”). 
88 Redish, supra note 86, at 593. 
89 Id. at 594. 
90 See, e.g., Citizens United v. Fed. Election Comm’n, 558 U.S. 310, 466 (2010) (ex-
plaining that protection of self-expression is a “fundamental concern of the First 
Amendment”); see also Consol. Edison Co. of New York v. Public Serv. Comm’n of 
New York, 447 U.S. 530, 534 n.2 (1980) (stating that an interest in self-expression is 
protected by the First Amendment freedom of speech provisions). 



2018] THEY SHOULD BE FIRED 

 

 15 

them toward the promotion of its own self-interest.91 For, if the 
government cannot control the types of speech that enter the 
public forum, it cannot bias reporting and media toward its 
own goals and positions. It also cannot silence dissent or insu-
late incumbents from criticism. The earliest history of America 
demonstrates that the line between unpopular political speech 
and speech that is injurious to society is an extremely subjective 
one, susceptible to abuse.92 The strong First Amendment limita-
tions on governmental policing of speech seeks to reduce the 
risks of such abuse by placing the power to censor in private, 
rather than public hands—thus limiting the degree to which the 
government can manipulate speech restrictions as a means of 
enhancing its own power. For, with its vast resources and ex-
pansive police powers, the government can force national con-
formity through ignorance and mistake, and then prevent re-
mediation by foreclosing dissenting speech across all communi-
cative media. Private censorship, on the other hand, is assumed 
to be partial and community-based, with private censors unable 
to control the national speech market. Thus, citizens continue 
to have access to opposing views in some fora, allowing for at 
least the possibility of dialogue and improvement—of the mi-
nority persuading the majority through appeals to public rea-
son.  Such avenues would be foreclosed by a fully centralized 
silencing of dissent. Thus, private censorship seems to allow a 
more partial and fluid regulation of offensive speech.  
 Similarly, in the idealized version, social regulation of 
offensive speech safeguards the marketplace of ideas, while 
government regulation of offensive speech would undermine 
the truth-seeking and legitimacy rationales at the heart of that 
ideal.93 For example, one assumption of the truth-seeking ra-

                                                
 
91 Alexander Miklejohn, The First Amendment is an Absolute, 1961 SUP. CT. REV. 245, 
256 (1961). 
92 The history of the Alien and Sedition Acts seems to illustrate this point. Passed in 
1798, these Acts were a response to concerns about the French Revolution and po-
tential war with France. The Alien Act allowed the President to deport aliens 
deemed “suspicious,” while the Sedition Act punished the writing, uttering, or pub-
lishing of “any false, scandalous or malicious . . . writings” against the government 
or President “with intent to defame them or to bring them ‘into contempt or disre-
pute. . . or to excite against them . . . the hatred of the good people of the United 
States.’” Nancy Murray & Sarah Wunsch, Civil Liberties in Times of Crisis: Lessons from 
History, 87 MASS. L. REV. 72, 73 (2002). These Acts were used to jail political oppo-
nents and to silence criticism of the Federalist President and his allies in Congress.  
See James Morton Smith, President John Adams, Thomas Cooper, and Sedition: A Case 
Study in Suppression, 42 MISS. VALLEY HIST. REV. 438, 438 (1995). 
93 See e.g., Abrams v. United States, 250 U.S. 616, 630 (1919) (Holmes, J., dissen-
ting). 
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tionale is that the truth is more likely to be the product of more 
speech rather than less speech—of open deliberation and debate 
rather than debate constrained by subjective limitations on 
which ideas can be presented and how they can be presented. 
While private actors can and do censor speech, their reach is far 
more limited than that of the government, for private actors can 
only force speakers to seek out another venue, while the gov-
ernment can force speakers out of the marketplace entirely.  
Thus, private regulation is more supportive of the “more 
speech” paradigm, for it functions to ensure that so long as an 
idea has proponents, however few, it will never completely dis-
appear from the marketplace. Whether this is truly a good, giv-
en the argument that some ideas SHOULD disappear from the 
marketplace, leads to the second rationale for the truth-seeking 
marketplace —legitimacy of process.  This approach argues that 
even ideas which time and public deliberation have shown to be 
noxious should be allowed in the marketplace, because laws 
imposed on a silenced minority, unable to speak in their de-
fense, are inherently illegitimate.94 Thus, the legitimacy of anti-
discrimination laws rest in part on racists having a fair oppor-
tunity to express their views and argue for their ideas in the 
court of public opinion.95 In this construction of legitimacy, the 
rejection of the views of the racist must be a function of the in-
dependent rejection of their arguments by the myriad private 
parties to whom they are addressed, rather than the wholesale 
national silencing of their views by the government.96 The legit-
imacy view is not without its detractors,97 but the approach tak-
en by the U.S. thus far is to encourage counterspeech and to 
allow private actors to affirm or reject competing ideas through 
economic sanctions.98  
 Lastly, social regulation of speech is considered more 
compatible with the autonomy or freedom of expression ra-
tionale. For example, as demonstrated in the discussion of the 
self-government and truth-seeking rationales above, social regu-
lation of speech generally allows a more diverse range of view-
points and expression than legal regulation, due to its local and 

                                                
 
94 Ronald Dworkin, Foreword in EXTREME SPEECH AND DEMOCRACy, at viii–ix (Ivan 
Hare & James Weinstein eds., 2009). 
95 Id. 
96 Id. 
97 Jeremy Waldron, Dignity and Defamation: The Visibility of Hate, 123 HARV. L. REV. 
1596, 1640 (2010). 
98 See United States v. Alvarez, 567 U.S. 709, 726–27 (2012) (explaining that counter-
speech can achieve the government’s interest without resorting to censorship). 



2018] THEY SHOULD BE FIRED 

 

 17 

individualized nature.99 As a result, social regulation of speech 
eliminates the requirement that all speech acts meet the ap-
proval of a majority of the polity. It rejects making the right of 
free speech subject to government approval, and thus does not 
premise the right of free expression on one’s membership in the 
dominant discourse community.100 Social regulation of speech 
does still favor speech rooted in the dominant discourse com-
munity, but is to be preferred over government regulation be-
cause of its partial nature. It has the ability to only partially re-
strict speech rooted in minority discourses. This allows room 
for minority forms of expression in alternative fora and reserves 
to individuals multiple avenues for self-expression. Given the 
centrality of self-expression to authentic freedom and the actu-
alization of identity, the preservation of avenues for self-
realization is a central requirement for a pluralistic democracy 
composed of rational autonomous beings. The partial and open 
nature of social sanctions allows greater space for the self-
expression of minorities than would more centralized determi-
nations of the worth of various methods of self-expression and 
actualization. 
  
III.  MECHANISMS OF THE SOCIAL REGULATION OF OFFENSIVE 

SPEECH 
 
 This section of the article discusses the mechanisms of 
the social regulation of offensive speech in the U.S, and the 
negative side effects of social regulation in an era of social me-
dia. 
 
 A. Community Pressures on Corporations 
 As discussed above, U.S. First Amendment jurispru-
dence presupposes that free speech ideals are best advanced by 
the decentralized social regulation of offensive speech.101 While 
this may originally have been constructed as an expectation 
that individuals would close their ears or turn the channel when 
faced with speech they found distasteful,102 it has operated far 
differently in practice.  Social regulation of offensive speech has 
developed a distinct and often collective mechanism of en-
                                                
 
99 See id. at 726–27. 
100 Post, supra note 72, at 130. 
101 See Abrams v. United States, 250 U.S. 616, 630 (1919) (Holmes, J., dissenting). 
102 See, e.g., Cohen v. California, 403 U.S. 15, 21 (1971) (partially justifying according 
free speech protection to vulgarities on an individual’s jacket by noting that those 
offended could “simply” avert their eyes). 
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forcement—market pressures on corporations—that has trans-
formed it into something much more than individual avoid-
ance, though still less than criminal sanctions.  When individu-
als or political figures express ideas or use language that mem-
bers of a given community find offensive, social regulation in-
creasingly targets the organizations with which the offender is 
affiliated.103 While individual complaints may have little effect, 
communities within society are often successful in using boy-
cotts and protests to persuade corporations and other organiza-
tions to impose economic sanctions on those who violate social 
norms of communication and civility, often by fining or firing 
the offenders. Thus, social regulation of speech is not synony-
mous with non-regulation, but rather reflects a preference for 
regulation that employs less comprehensive sanctions than gov-
ernment regulation—community mediated economic sanctions 
rather than nationwide criminal sanctions. 
 The prevalence of social media means that ordinary 
people have far more widespread and efficient avenues for de-
manding social and economic sanctioning of speech than in 
previous eras; the nature and extent of the sanctions, however, 
vary in accordance with the nature of the speech and the wealth 
and social class of the speaker. Recent examples of the social 
censoring of speech discussed in online news sources, while not 
comprehensive,104 suggest that social regulation acts upon three 
types of disfavored speech—speech that can be censored, 
speech that is contested, and speech that can be discredited.  
 

1. Speech That Can be Censored 
 For speech to be considered censorable, there generally 
must exist a widespread consensus that the speech is socially 
unacceptable and sanctionable. Speech in this category is most 
akin to what is commonly known as “hate speech.”105 It is pub-
licly stigmatized and considered harmful across a wide range of 
speakers of different races, ethnicities, and religious or political 

                                                
 
103 See, e.g., Severson, supra note 5; see also Jenkins, supra note 7. 
104 I reviewed about 50 news stories on incidents of social regulation of speech, 
drawn from my own Google searches, recommended news articles, and lists com-
piled by Business Insider. I ultimately based my categories on 33 speech-sanctioning 
incidents between August, 2012, to the present, after removing undated incidents, 
insufficiently documented incidents, and incidents related to violations of employer 
privacy rules. A list of links to these articles is on file with the author. 
105 Hate speech consists of “speech designed to promote hatred on the basis of race, 
religion, ethnicity or national origin.” Mariana Mello, Hagan v. Australia: A Sign of  
the Emerging Nation of Hate Speech in Customary International Law, 28 LOY. L.A. INT’L 

& COMP. L. REV. 365, 365 (2006). 
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ideologies.106 The racial slurs used by individuals on social me-
dia are a classic example of censorable speech, as are slurs 
against women, religious minorities, and, increasingly, the 
LGBTQ community.  
 For example, Curt Schilling, former World Series-
pitcher-turned-ESPN-analyst, shared a post on Facebook that 
showed an overweight transgender man in a wig with a caption 
that read “LET HIM IN! to the restroom with your daughter or 
else you’re a narrow-minded, judgmental, unloving racist bigot 
who needs to die.”107 Schilling added the comment, “A man is 
a man no matter what they call themselves. I don’t care what 
they are, who they sleep with, men’s room was designed for the 
penis, women’s not so much. Now you need laws telling us dif-
ferently? Pathetic.”108  The post and comment generated intense 
criticism, causing  ESPN to release a statement defining itself as 
an inclusive company and noting that Schilling had been 
fired.109 In another incident, a Michigan firefighter lost his job 
after calling an African American woman a “b****” and a 
“n*****” on Facebook and telling her to go back to the fields.110 
In addition, the communications director of an internet compa-
ny was fired after an outcry on social media over a tweet that 
read, “Going to Africa. Hope I don't get AIDS. Just kidding. 
I'm white!”111   While public figures, like Curt Schilling, have 
long been subject to social regulation of their speech, it is only 
recently that social media platforms have rendered the speech 
of non-public figures visible enough to become an object of so-
cial regulation.  

                                                
 
106 See Alexander Brown, The “Who?” Question in the Hate Speech Debate: Part 1: Con-
sistency, Practical, and Formal Approaches, 29 CAN. J.L. & JURIS. 275, 276–81 (2016); see 
also Richard Delgado, Words That Wound: A Tort Action for Racial Insults, Epithets, and 
Name-Calling, 17 HARV. CIV. RTS.-CIV. LIBERTIES L. REV. 133, 134–37 (1982) 
(demonstrating the various harms caused by hate speech to show why this type of 
speech is considered unacceptable and that a remedy should be available). 
107  Richard Sandomir, Curt Schilling, ESPN Analyst, Is Fired Over Offensive Media Post, 
N.Y. TIMES (Apr. 20, 2016), 
http://www.nytimes.com/2016/04/21/sports/baseball/curt-schilling-is-fired-by-
espn.html. 
108 Id. 
109 Id. 
110 Cassy Arsenault, Belding Firefighter Let Go For Racist Remarks, FOX17 (Dec. 12, 
2106, 10:41 PM), http://fox17online.com/2016/12/12/belding-firefighter-let-go-for-
racist-remarks/. 
111 Ed Pilkington, Justine Sacco, PR Executive Fired Over Racist Tweet “Ashamed”, THE 

GUARDIAN (Dec. 23, 2013, 6:26 PM), 
https://www.theguardian.com/world/2013/dec/22/pr-exec-fired-racist-tweet-aids-
africa-apology. 
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 The social costs of using censored speech are generally 
extremely high, as economic losses are often compounded by 
social stigma. The strength and dominance of the social norms 
that sanction censorable speech force most speakers to recant 
immediately, though many are still relegated to the fringes of 
society even after apologizing.  (Though, as always, money and 
social class can brunt the effect of social sanctions). While stig-
ma and loss of one’s livelihood are materially different from the 
government’s ability to criminalize this type of speech, they are 
nevertheless significant sanctions, and have had a dramatic ef-
fect on actual speech practices in the U.S. The long, embarrass-
ing history of racism in America, and the relative newness of 
meaningful racial progress, have made racist hate speech one of 
the most visible objects of social censorship. However, the polit-
ical gains and power of LGBTQ rights groups and women’s 
rights groups mean that sexist, homophobic, and transphobic 
speech are increasingly drawing community ire.112 Indeed, con-
cern over the expansion of the categories of censorable speech 
is often considered to have been a factor in the 2016 electoral 
victory of Donald Trump.113 
 

2. Speech That is Contested 
 Sometimes, however, the social regulation of offensive 
speech is partial and inconsistent, because the offensiveness of 
the speech is contested, the speaker is privileged, or some other 
countervailing consideration demands forbearance. I call this 
category of speech contested speech, for there are competing 
discourse communities with contrasting interpretations of the 
sanctionability of the speech. In the paradigmatic case, one 
community views the speech as censorable hate speech, while 
another views the speech as valuable and legitimate political 
discourse. As a result, the sanctioning of the contested speech 
will vary across fora, in accordance with the relative power and 
visibility of the contesting communities in each forum. 

                                                
 
112 See, e.g., Seth McLaughlin, Trump Apologizes for ‘Locker Room Banter’ After Past Re-
cordings Emerge, WASH. TIMES (Oct. 7, 2016), 
http://www.washingtontimes.com/news/2016/oct/7/trump-apologizes-locker-
room-banter-recordings/; Daniel Victor, ESPN’s Curt Schilling Criticized Again After 
Post About Transgender People, N.Y. TIMES (Apr. 20, 2016), 
https://www.nytimes.com/2016/04/21/sports/baseball/curt-schilling-espn-
transgender.html?_r=0. 
113 See Associated Press, ‘No More Political Correctness’ for Trump Supporters, PBS: 
NEWSHOUR (Apr. 10, 2016, 3:28 PM), 
http://www.pbs.org/newshour/rundown/no-more-political-correctness-for-trump-
supporters/. 
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 The current social disagreement over the Black Lives 
Matter114 and anthem protests115 are an example of contested 
speech. A significant portion of Americans believe that the 
Black Lives Matter movement is the new frontier of civil rights 
and that the anthem protests are an important nonviolent 
means of drawing attention to the social injustices resulting 
from police brutality.116 At the same time, an equally significant 
portion of Americans believe that the Black Lives Matter 
movement is a hate movement that advocates violence against 
police officers, that the anthem protests disparage veterans, and 
that both are part of a larger ploy to destabilize America.117  
This has created an atmosphere of social regulation that is 
somewhat schizophrenic. For example, when the Women’s Na-

                                                
 
114 About the Black Lives Matter Network, BLACK LIVES MATTER, 
https://blacklivesmatter.com/about/what-we-believe 
http://www.blacklivesmatter.com/about (last visited Aug. 31, 2017) (explaining that 
the Black Lives Matter movement formed in 2012 following the acquittal of George 
Zimmerman, who was charged with murdering 17-year-old Trayvon Martin.). Black 
Lives Matter is a response to perceived devaluing of black lives in American society 
as a result of anti-Black racism. Id. This devaluation often manifests itself in policing 
practices that leave African-Americans dead or wounded for minor infractions, such 
as traffic violations. See id.  
115 Such protests began in 2016 with NFL player Colin Kaepernick kneeling while 
the National Anthem played before football games “to protest police brutality and 
social injustice.” Billy Witz, This Time, Colin Kaepernick Takes a Stand by Kneeling, 
N.Y. TIMES (Sept. 1, 2016), 
https://www.nytimes.com/2016/09/02/sports/football/colin-kaepernick-kneels-
national-anthem-protest.html. Additional athletes have joined the protest as well. See 
Arnie Stapleton, More Than 200 NFL Players Sit or Kneel During National Anthem, CHI. 
TRIB. (Sept. 24, 2017, 10:17 PM), 
http://www.chicagotribune.com/sports/football/ct-nfl-national-anthem-kneeling-
20170924-story.html. 
116 See Elizabeth Day, #BlackLivesMatter: The Birth of a New Civil Rights Movement, THE 

GUARDIAN (July 19, 2015, 5:00 AM), 
https://www.theguardian.com/world/2015/jul/19/blacklivesmatter-birth-civil-
rights-movement; see also Les Carpenter, Kaepernick’s Anthem Protest is Perfect Way to 
Highlight America’s Race Problem, THE GUARDIAN (Sept. 9, 2016, 7:00 AM), 
https://www.theguardian.com/sport/2016/sep/09/colin-kaepernick-national-
anthem-protest-nfl-race-issues. 
117 See J.F., The Misplaced Arguments Against Black Lives Matter, THE ECONOMIST (Aug. 
18, 2017), https://www.economist.com/blogs/economist-
explains/2017/08/economist-explains-15; see also Dave Boyer, Trump Takes Aim at 
Black Lives Matter, Slams ‘Hostility and Violence’ Against Police, WASH. TIMES (May 15, 
2017), http://www.washingtontimes.com/news/2017/may/15/donald-trump-
police-need-better-protection/; David B. Larter, Legendary SEAL Leader: National 
Anthem Protests Disrespect the Military, NAVY TIMES (Sept. 9, 2016), 
http://www.navytimes.com/news/your-navy/2016/09/09/legendary-seal-leader-
national-anthem-protests-disrespect-the-military/; Brendan Bradley, Everything 
Wrong With the Black Lives Matter Movement, THE HILL (Dec. 6, 2016, 8:22 PM), 
http://thehill.com/blogs/pundits-blog/civil-rights/309140-everything-wrong-with-
the-black-lives-matter-movement (describing the Black Lives Matter movement as a 
group “benefit[ing] from controversy” and a “new form of tyranny”). 
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tional Basketball Association (WNBA) teams Phoenix Mercu-
ry, Indiana Fever, and New York Liberty appeared for games 
in plain black warmup shirts in support of the Black Lives Mat-
ter movement,118 a significant portion of the U.S. population 
was offended and felt that they should be penalized.119 Howev-
er, when the players were fined by the WNBA for their actions, 
the angry outcry from an equally significant portion of the pop-
ulation led to the fines being withdrawn.120 Similarly, when a 
group of 11- and 12-year-old members of a youth football team 
in Beaumont, Texas chose to kneel for the national anthem as a 
way of protesting police brutality, numerous individuals in the 
community were outraged and death threats were issued 
against the young players.121 The executive board of the team 
allegedly responded by stating that any Beaumont Bulls player 
who chose to kneel at subsequent games would be suspended 
from the team. 122  This response produced its own backlash, 
which led to that threat being withdrawn. 123  However, the 
Bulls’ head coach was nevertheless dismissed for the remainder 
of the season.124  
 The protests for and against professorial candidate Ste-
ven Salaita reflect a similar dynamic, entailing not only con-
tested content, but also a speaker considered privileged. After 
being offered a tenured faculty job at University of Illinois at 
Urbana Champaign (UIUC), Steven Salaita wrote various 
tweets considered by many to be anti-Semitic, such as “Zion-
ists: transforming ‘anti-semitism’ from something horrible into 
something honorable since 1948.”125 The tweets led to an out-
pouring of opposition from students, faculty, and donors at 
UIUC.126  These individuals and groups believed that Salaita 

                                                
 
118 See Nick Eilerson, WNBA Withdraws Penalties for Players’ ‘Black Lives Matter’ Pro-
tests, WASH. POST (July 23, 2016), https://www.washingtonpost.com/news/early-
lead/wp/2016/07/23/wnba-withdraws-penalties-for-players-black-lives-matter-
protests/. 
119 See Ananth Pandian, WNBA Fines Three Teams and Players for Black Lives Matter T-
shirts, CBS SPORTS (July 21, 2016), https://www.cbssports.com/nba/news/wnba-
fines-three-teams-and-players-for-wearing-black-lives-matter-t-shirts/. 
120 See Eilerson, supra note 119. 
121 See Adam Harris, The Fight of their Lives, BLEACHER REPORT (Sept. 26, 2016), 
http://thelab.bleacherreport.com/the-fight-of-their-lives/. 
122 Id. 
123 Id. 
124 Id. 
125 Subir Grewal, The Salaita Tweets: A Twitter/Outrage Concordance, DAILYKOS (Aug. 
18, 2015, 3:09 PM) http://www.dailykos.com/story/2015/8/18/1412900/-The-
Salaita-Tweets-A-Twitter-Outrage-concordance. 
126 See id. 
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was anti-Semitic and thus unfit to teach UIUC students, some 
of whom are Jewish. 127  After consideration of the various 
comments, threats, and communications, UIUC revoked Ste-
ven Salaita’s offer of employment.128 The revocation of the job 
offer led to another outcry, motivated in part by concerns for 
academic freedom and breach of contract.129 As a result, the 
America Association of University Professors added UIUC to 
its list of censured universities, 130  while UIUC paid Salaita 
$600,000 as part of a settlement agreement.131 The public cen-
sure of the university by other organizations in society and the 
large settlement suggest that Salaita’s speech was contested ra-
ther than clearly censorable. 
 

3.  Speech That Can be Discredited 
 A third category of speech is discreditable speech. Dis-
creditable speech is generally condemned for its lack of concern 
for individuals or groups rather than for its promotion of hate 
toward individuals or groups. In essence, discreditable speech is 
speech that critics believe displays high levels of ignorance or 
callousness toward the plight of victimized or marginalized 
groups. Given that sins of omission are often treated less severe-
ly than sins of commission, it would not be surprising to find 
social regulation of speech making a sharp distinction between 
censorable speech and discreditable speech—between hate 
speech and insensitive speech. However, the racial and political 
fault lines triggered by the Obama presidency and the increased 
coverage of hate speech in the aftermath of Trump’s campaign 
have resulted in the line between censorable and discreditable 
speech becoming increasingly blurred. For example, a paradig-
matic case of discreditable speech occurred in 2013, when a 
twenty-two year old posted Halloween pictures of herself 

                                                
 
127 Id. 
128 Id. 
129 Id.; see also Jake Flanagin, Opinion, Steven Salaita and the Quagmire of Academic 
Freedom, N.Y. TIMES: OP-TALK (Oct. 2, 2014, 11:49 AM), https://op-
talk.blogs.nytimes.com/2014/10/02/steven-salaita-and-the-quagmire-of-academic-
freedom/. 
130 See Associated Press, University of Illinois Censored for Pulling Steven Salaita Job Over 
anti-Israel Tweets, THE GUARDIAN (June 13, 2015, 11:43 PM), 
https://www.theguardian.com/us-news/2015/jun/14/university-of-illinois-
censured-for-pulling-steven-salaita-job-over-anti-israel-tweets. 
131 See Jodi S. Cohen, University of Illinois OKs $875,000 Settlement to End Steven Salaita 
Dispute, CHI. TRIB. (Nov. 12, 2015, 2:55 PM), 
http://www.chicagotribune.com/g00/news/local/breaking/ct-steven-salaita-
settlement-met-20151112-
story.html?i10c.referrer=https%3A%2F%2Fwww.google.com%2F. 
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dressed as a victim of the Boston Marathon bombing.132 With 
the bombing itself still fresh in the memories of the nation and 
the victims, the condemnation was almost immediate. The 
tweeter lost her job and received innumerable threats of death 
and violence.133 Two years later, a less paradigmatic incident 
occurred, also over Halloween attire. A Yale faculty member 
sent an email to students, arguing that college students should 
be permitted to wear racially offensive costumes.134 While the 
university expressed support for the teacher,135 many students 
and other faculty viewed the email as additional damning evi-
dence of the racial insensitivity of the Ivy League, and they en-
gaged in direct protests that ultimately led the teacher to re-
sign.136 More recently, students at Claremont McKenna College 
physically barred speaker Heather MacDonald from her as-
signed campus venue, as her “War on Cops” arguments were 
viewed as discounting the importance of black lives.137  
 The current trend toward strong social regulation of con-
tested and discreditable speech, in addition to hate speech, 
greatly complicates the issue of speech regulation. For while the 
active malice of hate speech seems to argue for regulation, bad 
intent is generally not nearly so clear in cases of contested 
speech and discredited speech. This suggests that while U.S. 
First Amendment law has maintained its “level down” ap-
proach, by denying everyone the honor and respect that once 
attended noble birth,138 many engaged in the social regulation 
of speech are seeking to level up—striving to secure for every-
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one, but particularly for marginalized groups, the honor and 
respect traditionally accorded to the high born. These two aims 
are opposed to each other, and must be balanced in some way if 
social regulation of speech is to be effective. 
 
B. Direct Regulation By Corporations 
 Another form of social regulation of speech is direct reg-
ulation by social media corporations, which serve as an increas-
ingly large forum for public expression.139 While social regula-
tion of speech is often initiated by communities to enforce 
community speech standards, in direct regulation, corporations 
themselves create corporate standards to govern the type of 
speech that can be used on their social media platforms.140 First 
Amendment protections that insulate offensive speech from 
government regulation in traditional public fora do not apply to 
privately owned social media platforms.141 Thus, all three major 
social media forums—Facebook, Twitter, and YouTube—have 
written policies that authorize the censoring of hate speech.142  
Facebook reserves the right to censor speech that “directly at-
tacks people based on their race, ethnicity, national origin, reli-
gious affiliation, sexual orientation, sex, gender, or gender iden-
tity, or serious disabilities or diseases.”143 Twitter prohibits its 
users from engaging in hateful conduct, defined as “pro-
mot[ing] violence against or directly attack[ing] or threaten[ing] 
other people on the basis of race, ethnicity, national origin, 
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sexual orientation, gender, gender identity, religious affiliation, 
age, disability, or disease.” 144  Similarly, YouTube prohibits 
“content that promotes violence or hatred against individuals or 
groups based on certain attributes, such as race or ethnic origin, 
religion, disability, gender, age, veteran status, sexual orienta-
tion/gender identity.”145   
 These hate speech codes partially reflect the reality that 
social media companies are global platforms. Whatever the lo-
cal U.S. standard, the global standard, as reflected in the EU 
online conduct code adopted by Facebook, Twitter, YouTube, 
and Microsoft in May, 2016,146 is the centralized regulation of 
hate speech. Thus, the speech codes adopted by U.S. social 
media companies increasingly reflect global (legal) rather than 
local (social) approaches to hate speech.147 Moreover, with the 
rising use of privately owned social media—70% of U.S. adults 
use Facebook for expressive communication 148 —the First 
Amendment increasingly operates as a ban only on certain en-
forcement mechanisms (criminal penalties and fines), rather 
than as a ban on censorship itself. The remedies available to 
social media companies—-removal of posts, banning from the 
forum—do not violate the First Amendment,149 despite consti-
tuting overt censorship, nor do attempts to impose community 
norms of communication through corporate fines and the loss 
of private employment.150 The First Amendment operates only 
to prohibit the use of the wide-ranging power of the government 
to police speech, but leaves other avenues of speech policing 
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open.151 Thus, people wishing to establish community speech 
norms can still do so; however, they must appeal to a corpora-
tion’s self-interest, not to their legislator’s fiduciary obligations.  
 
C.  Side Effects of the Social Regulation of Offensive Speech 
 This section discusses the ways in which the actual so-
cial regulation of offensive speech departs from the theory of 
social speech regulation discussed in Section II. Whereas Sec-
tion II summarized the idealized and theoretical benefits of re-
lying on the social regulation of offensive speech, this section 
considers the side effects that limit, and in some ways under-
mine, those benefits. 
 As mentioned in Section II, a key strength of the social 
regulation of speech is that it benefits self-government and 
truth-seeking by preventing the government from controlling 
the “truths” citizens are permitted to hear.152 Social regulation, 
unlike government regulation, leaves room for speakers who 
are criticized or censored by one group to merely migrate to a 
different platform and a different group—allowing the idea con-
tinued access to the “marketplace.” This strength of social regu-
lation also functions as a huge weakness, for one effect of this 
migration in an era of tailored social media has been the crea-
tion of closed communities of like-minded people, cut off from 
the wider marketplace of ideas.153 For example, after Curt Schil-
ling was dismissed from ESPN, a platform with bipartisan ap-
peal, he found new employment as a political commentator for 
Breitbart154—a forum with a much more ideologically homoge-
nous audience. Thus, rather than permitting the fullest range of 
discussion and deliberation of ideas, decentralization often in-
creases the polarization of society, by creating multiple segre-
gated discourse communities, completely and deliberately dis-
engaged from one another.155 This phenomenon has become 

                                                
 
151 For an example, see Jim Edwards, James Damore, the Google Employee Fired for his 
Controversial Manifesto, is (Almost Certainly) Not a Victim of a Free-Speech Violation, BUS. 
INSIDER (Aug. 8, 2017, 6:45 AM), http://www.businessinsider.com/james-damore-
google-anti-diversity-manifesto-free-speech-2017-8 (discussing the power of an em-
ployer to control an employee’s speech). 
152 See supra Section II. 
153 CASS R. SUNSTEIN, DESIGNING DEMOCRACY: WHAT CONSTITUTIONS DO? 17, 19 
(2001). 
154 Les Carpenter, Curt Schilling Joins Breitbart to Fight “Progressive, Socialist Agenda”, 
THE GUARDIAN (Oct. 24, 2016, 4:01 PM), 
https://www.theguardian.com/sport/2016/oct/24/curt-schilling-joins-breitbart-
radio-show. 
155 Trevor Noah Talks Tomi Lahren Backlash, Being Called a “Sellout”, HOLLYWOOD REP. 
(Dec. 7, 2016, 9:40 AM), http://www.hollywoodreporter.com/news/trevor-noah-

 
 



 FIRST AMENDMENT LAW REVIEW [Vol. 16 

 
 

28 

increasingly evident across social and traditional media plat-
forms.  The polarized nature of Twitter discussions156 and the 
lack of dialogue between readers of CNN and readers of Fox 
News are well documented.157  Thus, while social censorship 
allows for the possibility of the robust exchange of ideas 
through a bustling marketplace, the reality is often one in which 
self-censoring interacts with corporate censoring to create intra-
community ideological hegemony, making national reasoning 
and deliberation across communities extremely difficult, if not 
impossible.  
 In addition, the strengths of social regulation of offen-
sive speech assume that private censors cannot “blanket” the 
market, but this assumption is increasingly false. While modern 
America has come a long way from the days in which two enti-
ties, the government and the church, controlled the avenues of 
mass communication through licensing requirements,158 control 
of communicative media in today’s United States is only slight-
ly more decentralized. A mere six companies control ninety-
percent of the U.S. media,159 and the Constitution places no re-
straints on their ability to censor speakers and messages.160 This 
has resulted in numerous high profile accusations of corporate 
censorship believed to be harmful to the democratic process.  
For instance, in 1998, Fox News was accused of censoring re-
ports that revealed issues with the widespread use of Bovine 
Growth Hormone.161 In 2004, Sinclair Broadcasting refused to 
allow ABC affiliates to air a Nightline episode that listed the 
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names and photos of service members killed in Iraq, allegedly 
out of concern that it would decrease support for the Iraq war, 
which the Sinclair CEO supported.162 Censorship of anti-war 
views was also behind the decision by Cumulus and Cox 
Communications, who owned hundreds of radio stations, to 
prevent the airing of songs by the Dixie Chicks, due to the lead 
singer’s criticisms of then-President George Bush.163 Similarly, 
Disney prohibited affiliate Miramax from disseminating the 
film Fahrenheit 9/11 for fear that its criticism of the Bush family 
would imperil Disney’s tax cuts in Florida, governed by Jeb 
Bush.164 The censorship by these conglomerates did not merely 
drive the unwanted speech to another platform; in many cases, 
it silenced the speech in ways every bit as far-reaching as gov-
ernment censorship. Moreover, it is far from clear that the deci-
sions to censor were credible instances of social regulation—
defined as flowing from the judgment of the community—
rather than bare corporate censorship based on profit motives. 
Thus, while independent, decentralized decisions to censor con-
tent due to offense or conflicts of interest need not undermine 
informed self-government, the concentration of radio, televi-
sion, and newspaper ownership in a few hands allows precisely 
the sort of information control that the First Amendment seeks 
to prohibit. Allowing six CEOs to control what Americans see 
and hear, to pick and choose which political ideas Americans 
should be exposed to and which current events they should be 
informed about, seems as inimical, if not more inimical, to self-
government and truth-seeking than control of such issues by the 
ruling majority. For while this ideological hegemony is not 
governmentally imposed, it nevertheless works to undermine 
the central purpose of the First Amendment and to block the 
benefits that would otherwise flow from the choice of private 
censorship over governmental censorship. As McChesney, a 
communications professor at the University of Illinois-UC,  has 
noted, “the public’s right to hear a variety of voices and proper-
ly digest their messages is the central platform of a democracy,” 
and “[a] popular Government without popular information or 
the means of acquiring it, is but a Prologue to a Farce or a 
Tragedy or perhaps both.”165   
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 The ideal of social regulation of offensive speech is fur-
ther complicated by the finite nature of time.  More speech may 
well be better, but the more ideas the public must evaluate 
across the same span of time, the less time is afforded to the 
evaluation of each idea. Every idea presupposes some truth 
about the world, but if individual listeners lack the time or en-
gagement to investigate these underlying truths, they will rely 
on shorthands, such as speaker or source, as proxies for fac-
ticity. When this speaker truth is combined with the prevalence 
of closed communities, however, rational self-governance 
flounders. A statement becomes hateful because it was prof-
fered by Fox News and neutral because it was reported by 
CNN. Thus, nonpartisan evaluation of language and even cri-
tiques of facticity becomes impossible, if not obsolete, creating 
a marketplace in which truth is purely subjective and always 
political—a truth-seeking marketplace in which there is no 
truth. Arguably, this state of the market has already arrived.  
President Trump routinely calls news with which he disagrees 
“fake news[,]”166 a designation widely accepted by his support-
ers. 167  Moreover, his spokeswoman, Kellyanne Conway, has 
coined the term “alternative facts,” which appears to presup-
pose the existence of conservative truths that directly contradict 
liberal truths.168 Thus, the labels “true” and “fact” are increas-
ingly serving as shorthand affirmations of a speaker’s politics, 
rather than as rational evaluations of an underlying reality. This 
bifurcation of truth value and content fatally undermines the 
utility of the market place of ideas as a vehicle of rational self-
governance. 
 Lastly, the unstructured social regulation revealed in the 
examples in Section III is in many ways incompatible with the 
autonomy ideal that lies at the core of self-expression and self-
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government. Unstructured social regulation can offer speakers 
only two things—communal goodwill (the community abstains 
from interfering with one’s expression) or communal hindrance 
(the community interferes with one’s expression). Thus, un-
structured social regulation makes the speaker’s autonomy de-
pend on another’s goodwill, which is indistinguishable from 
making the speaker subject to another’s dominion.169 In this 
view, autonomy that exists only because of another’s benefi-
cence, which they can withdraw at any moment, is not auton-
omy at all.170 It is benign dominion.171 Such dominion, however 
benign, is a denial of autonomy.172 It is questionable whether 
any kind of freedom of expression can exist when anyone, for 
any reason, at any time can take away another’s livelihood in 
retaliation for her speech. This is not a call to give the govern-
ment the power to take away one’s liberty in retaliation for 
one’s speech, but rather to suggest that social regulation of 
speech must be coupled with the legal protection of autonomy.  
Thus, this is a call for non-dominating social regulation of 
speech.  
  The next section addresses one way in which the nation 
and society could move closer to a regime of social regulation 
of speech that is non-dominating. This approach is an incre-
mental and ultimately partial approach, but nevertheless repre-
sents a necessary step in securing freedom of speech in an era of 
closed local communities, nationalized social media communi-
ties, and daily corporate imposition of economic speech sanc-
tions. 
 

IV. NON-DOMINATING SOCIAL REGULATION OF SPEECH 
 
 The problems that flow from the social regulation of of-
fensive speech inhere mainly in its implementation rather than 
in its theory. Allowing communities and individuals to enforce 
their own standards of free speech, short of imprisonment and 
financial ruin, can enhance commitments to pluralism, deliber-
ation, and public reasoning. However, the effectiveness and 
worth of this enforcement is dependent on the nature of the 
community regulating the speech and the existence of legal pro-
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tections against domination. There is undoubtedly a plurality of 
ways one could seek to create a speech community committed 
to civility, tolerance and public deliberation, as well as numer-
ous ways one could protect citizens against domination. The 
approach endorsed by this article, however, is one as old as 
American democracy itself—the development of an educated 
citizenry. As Jefferson noted, when citizens engage in actions 
which suggest they are not “enlightened enough to exercise 
their control with wholesome discretion, the remedy is not to 
take it from them, but to inform their discretion.”173 Thus, the 
remedy for unstructured social regulation which injures auton-
omy is not government regulation, but rather improvement of 
the operation of social regulation through citizen education. In 
the U.S., the bulk of citizen education takes place in public 
schools and universities. Thus, it is in these places that we must 
seek to impart the skills necessary for non-dominating social 
regulation. This requires a significant revision in the way the 
First Amendment is applied to speech in public schools and 
universities. 
 The Supreme Court has suggested that restrictions on 
the First Amendment rights of public school students requires a 
showing that the speech would ‘materially and substantially in-
terfere with the requirements of appropriate discipline in the 
operation of the school.’”174 Later, however, it narrowed this 
ruling in Hazelwood School District v. Kuhlmeier175 by applying a 
nonpublic forum analysis which held that “educators do not 
offend the First Amendment by exercising editorial control over 
the style and content of student speech in school-sponsored ex-
pressive activities so long as their actions are reasonably related 
to legitimate pedagogical concerns.”176 These days, it is general-
ly accepted that public schools may censor speech that is “inde-
cent,”177 disruptive,178 that promotes illegal behavior,179 or that 
violates the rights of other students.180 The rationale for allow-
ing such censorship in public schools is the need for public 

                                                
 
173 Letter from Thomas Jefferson to William Charles Jarvis (Sept. 28, 1820) (on file 
with the U.S. National Archives and Records Administration). 
174 Tinker v. Des Moines Indep. Cmty. Sch. Dist., 393 U.S. 503, 509 (1969). 
175 484 U.S. 260 (1988). 
176 Id. at 261. 
177 Bethel Sch. Dist. v. Fraser, 478 U.S. 675, 683 (1986). 
178 See Harper v. Poway Unified Sch. Dist., 445 F.3d 1166, 1177 (9th Cir. 2006), cert. 
granted, judgment vacated sub nom., Harper ex rel. Harper v. Poway Unified Sch. Dist., 
549 U.S. 1262 (2007). 
179 Morse v. Frederick, 551 U.S. 393, 402 (2007). 
180 Harper, 445 F.3d at 1177. 



2018] THEY SHOULD BE FIRED 

 

 33 

schools to model the type of public discourse necessary in a di-
verse democratic political order. 181 While this may be the goal 
of permitting such censorship in the public schools, in applica-
tion it is often a bare exercise in domination, which has helped 
promote a culture of social regulation as domination. This arti-
cle suggests that the analysis of free speech violations in a pub-
lic school should not end with the question of whether the 
speech was disruptive, but should also include consideration of 
whether the school’s response was an exercise in domination.  
If First Amendment values include autonomy, it cannot be 
enough that the speech regulation eliminated the disruptive be-
havior. Such a regulation, for both constitutional and pedagogi-
cal purposes, must also be designed to promote public reason-
ing, civility, and dialogue. This means that a school could not 
ban a Christian student from wearing a t-shirt opposing homo-
sexuality, unless such an action was part of a larger effort to 
promote dialogue and authentic engagement with opposing 
views.182 The question of speech in the context of education 
must go beyond silencing or tolerance, and must address en-
gagement. Engagement, like most aspects of democratic citi-
zenship, is not imbibed with mother’s milk. It must be taught. 
   Unfortunately, what few attempts there are to teach 
tolerance and civility in the public schools are often frustrated 
by the continuing racial and ethnic segregation of these schools. 
For example, white students typically attend schools that are 
75% white, and they have the least exposure to other races of 
any group. 183  Similarly, African-American and Hispanic stu-
dents overwhelmingly attend schools comprised almost entirely 
of their racial/ethnic group.184 School segregation, combined 
with residential segregation, thus ensures that many students 
are not exposed to viewpoints and perspectives significantly dif-
ferent from their own until they reach college.185 As a result, for 
many students, practical lessons in civil discourse across differ-
ences are incapable of being apprehended until they arrive at a 
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university and are finally exposed to high degrees of  cultural, 
religious, and political diversity. However, the point in their 
education when civil discourse rooted in tolerance of divergent 
views could be most meaningfully taught and is most necessary, 
is also the point at which such efforts are most likely to be pro-
hibited by the Constitution. Following the rule set forth in 
R.A.V. v. St. Paul,186 courts have held that attempts by universi-
ties to cope with the rise in racist incidents that have attended 
increased campus diversity (through campus speech codes187) 
are unconstitutional viewpoint discrimination.188  
 This observation is not an endorsement of wholesale 
government regulation of offensive speech at all levels of socie-
ty, but rather a suggestion that a middle ground that permits 
regulation of offensive speech on public university campuses is 
needed. In Bethel School District v. Fraser,189 the Supreme Court 
noted that: 

 
[The] fundamental values of “hab-
its and manners of civility” essen-
tial to a democratic society must, 
of course, include tolerance of di-
vergent political and religious 
views, even when the views ex-
pressed may be unpopular. But 
these “fundamental values” must 
also take into account considera-
tion of the sensibilities of others, 
and, in the case of a school, the 
sensibilities of fellow students. The 
undoubted freedom to advocate 
unpopular and controversial views 
in schools and classrooms must be 
balanced against the society's coun-
tervailing interest in teaching stu-
dents the boundaries of socially 
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189 478 U.S. 675 (1986). 
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appropriate behavior. Even the 
most heated political discourse in a 
democratic society requires consid-
eration for the personal sensibilities 
of the other participants and audi-
ences.190 

 
Currently, it is unclear when students can learn these funda-
mentals values. If their public schools are too homogenous, and 
their diverse public universities are prohibited from restricting 
offensive speech, must their first introduction to “the bounda-
ries of socially appropriate behavior” be the increasingly com-
mon dismissal from their employment? It is easy to argue that 
the loan officer and the firefighter should have known better.  
However, if their first introduction to diversity was a college 
campus where such speech was enabled and where sanctions 
for racial slurs and sexist epithets were constitutionally forbid-
den, at what point were they to have learned the self-restraint so 
essential for reasoned public deliberation in a diverse polity? 
There is much to condemn in the recent campus protests at-
tempting to completely silence controversial views,191 but the 
question must be asked, at which point in their public school 
and university careers were students taught skills of disagree-
ment without domination? 
 The problem of the 21st century, like the problem of the 
20th century, remains the color line, and students continue to 
be taught directly by their parents, or indirectly through their 
segregated schools and neighborhoods, that there is a racial hi-
erarchy within which some lives matter more than others. The 
time for continuing to deny this reality is long past. Colleges 
and universities remain, for many students, the first places in 
which they are actually exposed to the true diversity of the 
marketplace of ideas. They are also spaces in which domination 
along axes of race and ideology become most tempting. If there 
are any skills for navigating that marketplace and resisting that 

                                                
 
190 Id. at 681. 
191 See, e.g., Thomas Fuller & Christopher Mele, Berkeley Cancels Milo Yiannopoulos 
Speech, Donald Trump Tweets Outrage, N.Y. TIMES, (Feb. 1, 2017), 
https://www.nytimes.com/2017/02/01/us/uc-berkeley-milo-yiannopoulos-
protest.html?mcubz=3; Jeremy W. Peters, In Ann Coulter’s Speech Battle, Signs That 
Conservatives Are Emboldened, N.Y. TIMES (Apr. 26, 2017), 
https://www.nytimes.com/2017/04/26/us/politics/ann-coulter-university-of-
california-berkeley.html?mcubz=3. 



 FIRST AMENDMENT LAW REVIEW [Vol. 16 

 
 

36 

temptation, college offers the last best chance for students to 
learn them.   
 Thus, rather than constantly striking down speech codes 
at public universities as inconsistent with the First Amendment, 
this article urges that courts instead allow hate speech regula-
tions in colleges and universities that promote non-domination, 
civil dialogue, and public reasoning. Such an exception to a 
blanket ban on governmental regulation of hate speech is war-
ranted in light of the unique and central role public universities 
play in the creation of an educated citizenry. It takes time to 
create a citizenry capable of non-dominating social regulation 
of speech, and the court must not handicap the very institutions 
to which we have entrusted that task by assuming their task is 
complete before it has even begun. For the same reason, how-
ever, the penalties for violating such codes should not be expul-
sion or suspension. Rather, colleges and universities should 
treat violations of their speech codes as failures of sympathy192 
and adopt “penalties” that promote dialogue and connection, 
such as community service or multicultural education. These 
approaches are likely to be particularly helpful in the context of 
contested and discreditable speech, as the case for malicious 
intent is much less pronounced in those instances. However, 
though victims may disagree, these penalties are also likely to 
be appropriate in the contexts of censorable speech, for the 
premise of university education is that students are still capable 
of learning and unlearning. Though bare censorship might si-
lence the offensive speaker, only engagement on equal footing 
with the disparaged groups offers a meaningful possibility that 
the earlier feelings of disparagement might become respect for a 
fellow citizen. This is especially needed given that many stu-
dents are members of both majority and minority groups—i.e. 
African-Americans Christians or European-American homo-
sexuals—and thus do not fall into an easy binary of oppressed 
and oppressor. 
 While this article proposes a shift in penalties, it is, nev-
ertheless, still a vote in favor of regulation of speech on college 
campuses, a position that will be anathema to many. However, 
it is important to remember not only the higher educational 
mission of universities, which cannot be realized without 
                                                
 
192 See Richard Rorty, Human Rights, Rationality and Sentimentality in THE PHILOSO-

PHY OF HUMAN RIGHTS 241, 254 (Patrick Hayden ed., 2001) (explaining sympathy as 
“an increasing ability to see the similarities between ourselves and people very unlike 
us as outweighing the differences,” where the relevant similarities are ordinary eve-
ryday things like loving our parents). 
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speech regulation, but also that speech is never completely 
“free” in practice.  The idealized regime in which offensive 
speech has no consequences and individuals are completely free 
from external pressures to comply with hegemonic norms of 
civil discourse does not and has never existed under any version 
of the First Amendment. Social regulation of offensive speech 
has always been permitted in some form in U.S. society. The 
goal is to move such regulation from dysfunction and closer to 
the ideal. Thus, allowing campuses to regulate speech in ways 
that promote non-domination will not create some sui generis 
exception for hate speech sanctions, but rather will allow public 
colleges and universities to better equip students to be full par-
ticipants in a civil society that has increasingly recognized and 
taken steps to prevent, the real world harms of offensive speech. 
It will equip them to do that in a way that has less cost for the 
overall autonomy of speakers in society. 
  
   

V. CONCLUSION 
 
 The rise of Donald Trump in the 2016 election cycle 
highlights the challenges that arise when a nation’s commit-
ment to popular regulation of speech outstrips the ability of its 
populace to engage in dialogue and deliberation across differ-
ence.193 Free speech protections without a corresponding com-
mitment to fostering dialogue and tolerance incentivizes low-
content speech at the expense of the informationally rich speech 
so essential to self-governance.194  The result is that in polarized 
elections, an increasingly common state of affairs, arguments in 
the public debate become increasingly based on prejudice rather 
than on reason—until prejudice itself becomes a reason.  
 The insight of the founding generations in perceiving 
speech as the guardian of democracy was not misplaced, but 
the speech they had in mind was speech within a context of 
public debate and reason, not speech for silencing and intimida-
tion. The benefits of making the people the guardians of public 
deliberation are very real, but the public must be taught to be 
guardians. Citizens bring to the voting booth and public delib-
eration the knowledge and skills they acquired during the 
course of their education. We as a nation must ensure that that 
education includes not merely the ability to consume static in-
                                                
 
193 See supra Section VI. 
194 Id. 
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formation through literacy and numeracy skills, but also the 
skills needed to engage in the dynamic and instantaneous 
communicative practices in a pluralistic society in ways that 
respect others’ autonomy and that promote non-domination.  



 

 

LESSONS ON POLITICAL SPEECH, ACADEMIC 
FREEDOM, AND UNIVERSITY GOVERNANCE FROM 

THE NEW NORTH CAROLINA 
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 Things don’t always turn out the way we anticipate. 
Almost two decades ago, I came to the University of North 
Carolina at Chapel Hill (UNC) after a long stint as dean of the 
law school in Boulder, Colorado. I was enthusiastic about 
UNC for two reasons. First, I’m a southerner by blood, culture, 
and temperament. And, for a lot of us, the state of North 
Carolina had long been regarded as a leading edge, perhaps the 
leading edge, of progressivism in the American South. To be 
sure, Carolina’s progressive habits were often timid and halting, 
and usually exceedingly modest.1 Still, the Tar Heel State was 
decidedly not to be confused with Mississippi, Alabama, South 
Carolina, or my home country, Texas. Frank Porter Graham, 
Terry Sanford, Bill Friday, Ella Baker, and Julius Chambers 
had cast a long and ennobling shadow. 
 Second, I have a thing for the University of North 
Carolina itself. Quite intentionally, I’ve spent my entire 
academic career–as student, professor, dean, and president–at 
public universities. I have nothing against the privates. But it 
has always seemed to me that the crucial democratizing 
aspirations of higher education in the United States are played 
out, almost fully, in our great and often ambitious state 
institutions. And though they have their challenges, the mission 
of public higher education is a near-perfect one: to bring the 
illumination and opportunity offered by the lamp of learning to 
all. Black and white, male and female, rich and poor, rural and 
urban, high and low, newly arrived and ancient pedigreed–all 
can, the theory goes, deploy education’s prospects to make the 
promises of egalitarian democracy real. Having come from 
something of the wrong side of the tracks myself, I am an 
admitted believer. Because the University of Texas had, over 
many generations, worked to develop and support a nationally 
distinguished law school, and assured access even for young 
women and men, like me, without any money, students could 
enjoy opened doors that would have otherwise been 

                            
* Boyd Tinsley Distinguished Professor of Law, University of North Carolina School 
of Law, Chapel Hill, North Carolina. 
1 See generally ROB CHRISTENSEN, THE PARADOX OF TAR HEEL POLITICS: THE 

PERSONALITIES, ELECTIONS, AND EVENTS THAT SHAPED MODERN NORTH CAROLINA 
(2d ed. 2010). 
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conclusively sealed to them. And also, for me, the University of 
North Carolina was the country’s greatest public university–or 
at least the greatest state university that actually wanted to be a 
public university. Michigan and Virginia are terrific 
universities, to be sure. But they had long before 
enthusiastically cast aside their public missions in order to 
emulate the fanciest privates.2 Berkeley didn’t long, 
existentially, to be private; but perennial California state budget 
crises effectively forced privatization upon it.3 UNC, on the 
other hand, was decidedly public. And proud to be so. 
 I open an essay on freedom of speech and the essential 
independence of academic liberty with these two brief 
biographically driven asides because both presuppositions have, 
over the last decade, been dramatically, and perhaps even 
permanently, eroded.  If North Carolina was once a beacon of 
southern moderation, a political earthquake over the last 
decade–effectively moving all branches of government into 
Republican hands for the first time in a century–has resulted in 
what Senator Ralph Hise now correctly boasts to be “the most 
conservative record of any state legislature in the nation.”4 The 
New York Times refers to the altered Tar Heel track record, 
more bluntly, as North Carolina’s pioneering work in bigotry.5 
And a proud and accomplished university system has appeared, 
in recent years, to become a partisan political playground.6  

                            
2 See Richard Vedder, Is the University of Virginia Going Private?, MINDING THE 

CAMPUS (Sept. 12, 2013),  
http://www.mindingthecampus.org/2013/09/is_the_university_of_virginia_/; see 
also Amy Sullivan, Cash Strapped State Schools Being Forced to Privatize, 
TIME (Apr. 23, 2009), http://content.time.com/time/business/article/0,8599,18932
86,00.html. 
3 See Excellence For Fewer, THE ECONOMIST (Sept. 10, 2011),  
http://www.economist.com/node/21528635 (“An alternative to worse public 
universities, however, is quasi-privatised [sic] ones. That seems to be the route taken 
in California.”). 
4 Gene Nichol, Opinion, What is the NC Republican Party’s Agenda on Race?, NEWS & 

OBSERVER (June 29, 2017), http://www.newsobserver.com/opinion/op-
ed/article158801504.html#storylink=cpy. 
5 See Transgender Law Makes North Carolina Pioneer in Bigotry, N.Y. TIMES (Mar 25, 
2016), https://www.nytimes.com/2016/03/25/opinion/transgender-law-makes-
north-carolina-pioneer-in-bigotry.html. 
6 See Zoe Carpenter, How a Right-Wing Political Machine is Dismantling Higher 
Education in North Carolina, THE NATION (June 8, 2015), 
https://www.thenation.com/article/how-right-wing-political-machine-dismantling-
higher-education-north-carolina/. 
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With the governing board recast in strongly ideological terms,7 
a widely admired university president fired because he wasn’t 
Republican,8 campus research centers (including, as I will 
explain, my own) shuttered in steps of political retaliation,9 
perceived acts of faculty and curricular academic suppression 
occurred, and direct legislative manipulation of the University’s 
research capacities and agenda followed10. Traditions of student 
access, as well, have been severely eroded–through deep cuts in 
state funding, both officially mandated and indirectly coerced 
tuition increases,11 and notable and unforeseen restrictions on 
the use of University funds for need-based financial aid.12. The 
University of North Carolina no longer seeks to set path-
breaking standards for a bolstered and searching public mission. 
It seems instead to aim, as quickly as feasible, to abandon any 
“public” side of its mission.13  
 It is not my purpose, here, to re-litigate these bold and, I 
think, unfortunate trends. It is, rather, as advertised, to explore 
some notable challenges and restrictions of academic freedom, 
free speech, and university independence which have occurred 
as the crusade toward a “New North Carolina” has lurched 
forward. As I will explain, sometimes this has led to old-
fashioned, straightforward, unsophisticated, bare-knuckled, 

                            
7 See Richard Fausset, Ideology Seen as Factor in Closings in University of North Carolina 
System, N.Y. TIMES (Feb. 19, 2015), 
https://www.nytimes.com/2015/02/20/us/ideology-seen-as-factor-in-closings-in-
university-of-north-carolina-system.html (“[C]ritics say the moves by a panel whose 
members were appointed by a Republican-dominated Legislature reflect the 
rightward tilt of state government.”); see also Carpenter, supra note 7 (“What began as 
isolated ideological attacks is looking more and more like a wholesale gutting of the 
state’s public colleges.”). 
8 See More Proof Firing of UNC President Ross Purely Partisan, NEWS & OBSERVER (Mar. 
21, 2016), http://www.newsobserver.com/opinion/editorials/article67391192.html. 
9 See Nick Roll, Litigation Ban Advances, and Controversy Escalates, INSIDE HIGHER ED 

(Aug. 2, 2017), https://www.insidehighered.com/news/2017/08/02/unc-system-
edges-closer-shutting-down-civil-rights-litigation-chapel-hill; see also Carpenter, supra 
note 7 (drawing attention to the fact that there was no financial motivation behind 
closing the centers). 
10 See Carpenter, supra note 7 (“Boger, the law school dean, alerted Nichol that 
legislators were threatening to find a way to close the center or remove him as 
director if he didn’t stop writing his column.”). 
11 See id. (commenting on funding cuts, tuition increases, and increased administrator 
salaries). 
12 See id. (“In August, after less than 10 minutes of discussion, the board voted to cap 
the amount of tuition revenue that universities can direct to need-based financial aid 
at 15 percent.”). 
13 See id. 
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government actions of coercion–or, at least attempts at it.14  
Such moves carry the odd character of the overseer, with 
political figures maintaining, in essence, that University faculty 
members work for them and, by God, they will do what they 
are told.15 And that will not include, by definition, criticism of 
the present governmental regime or its leadership. The most 
interesting thing about these overt steps, designed directly to 
punish core political expression, is not any fanciful effort to 
provide for their constitutional justification, but, rather, the fact 
that they would occur in twenty-first century American 
government in the first place. Just because a practice has been 
explicitly deemed unconstitutional for at least a half century 
triggers no assurance that it will not be pursued aggressively by 
government officials in North Carolina.16  
 Other challenges, though, present greater, and thus more 
interesting, analytical difficulties: the ready and enthusiastic 
abuse of the open records process to penalize and discourage 
constitutionally protected speech and publication;17 the use of 
non-profit advocacy groups to harass and intimidate university 
critics of government policies and actors, especially when tied 
to office-holders in ways that might be seen to constitute quasi-
governmental coercion of expression; 18 and the unfolding 
deployment of the carrot, as well as the stick, by legislative 
actors to tamper with university independence in both teaching 
and research. Here, I will identify dangers and patterns of 
worrisome overreach and suppression, but answers will, no 
doubt, be more difficult to proffer.  
 Finally, I will also explore what these variegated 
challenges might teach, more broadly, about practices of 
university governance and administrative leadership in modern 

                            
14 See Robert Christensen, The GOP Crafts a Message to UNC, With a Chain Saw, NEWS 

& OBSERVER (May 19, 2017), http://www.newsobserver.com/news/politics-
columns-blogs/rob-christensen/article151560512.html; see also Michael A. Cooper 
Jr., The War on the War on Poverty, NEW REPUBLIC (Feb. 15, 2015), 
https://newrepublic.com/article/121062/north-carolina-republicans-battle-uncs-
gene-nichol-poverty-center. 
15 Carpenter, supra note 7 (mentioning legislative threats against Nichol). 
16 Milton Ready, Is North Carolina Really a Progressive State?, MOUNTAIN XPRESS (July 
2, 2013), https://mountainx.com/opinion/070313is-north-carolina-really-a-
progressive-state/ (“Although the [Pearsall Plan] was ruled unconstitutional in 1968 
and 1969, N.C. did not repeal it until 1995.”). 
17 See Charles Huckabee, Chapel Hill Professors Question Group’s Public-Records Request, 
CHRON. OF HIGHER EDUC. (Nov. 27, 2013), 
http://www.chronicle.com/blogs/ticker/chapel-hill-professors-question-groups-
public-records-request/69735; see also Cooper, Jr., supra note 15 (“Civitas filed a 
public records request for six weeks of Nichol’s emails, phone calls, and text 
messages from the fall of 2013, obtaining 1180 pages of correspondence.”). 
18 See Cooper, Jr., supra note 15 (describing the John W. Pope Foundation); see also 
Carpenter, supra note 7 (elaborating on the Pope family and its affiliations). 
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public universities. Threats to the independence of state 
educational institutions will, no doubt, always be with us–so 
long as public schools are dependent upon legislatures (and 
hence politicians) for their budgets. Still, present patterns of 
university decision-making and the growing reliance on 
administrative leaders and governing boards who are decidedly 
unlikely to assure fidelity to core values of academic 
independence and integrity, I’m convinced, render state 
universities significantly more imperiled than might have been 
the case traditionally. If so, public universities may prove to be 
more highly jeopardized than generally assumed. Leaders who 
speak glowingly of academic freedom and unfettered expression 
on Constitution Day,19 can fold like a cheap suit when the perils 
of government bullying and overreach actually appear. That 
seems especially true when presidents and chancellors are 
selected principally for perceived fund-raising prowess or 
because they have managed to ascend the administrative career 
ladder by never taking a position on anything controversial or 
offending anyone. You don’t necessarily want to share the 
bunker with a shoe salesman. 
 I add, by way of preface, only that I will examine these 
pressing issues through my own lens, relating, perhaps 
unfortunately, perhaps not, to experiences that are my own. My 
principal focus, to be sure, will be on political interference with 
free speech and academic freedom, and the challenges of 
university governance in North Carolina. That means, of 
course, that there is a wide array of critical expression issues, 
even ones concerning direct censorship on university campuses, 
that I will not explore. They include issues that we currently 
read much of in public fora: the suppression of unpopular or 
conservative or hateful speech at university facilities and in 
university programs.20 I do not deny that these are vital 
concerns. I do not deny that they present potent First 
Amendment challenges. I am an old-fashioned free speech 
liberal myself—sort of a Justice Black type—so I don’t like 
speech codes or trigger words or the regulation of expression 

                            
19 See Whitney Will be Featured as Guest Speaker on Constitution Day, UNIV. OF N.C. 
(Sept. 15, 2016), http://www.unc.edu/campus-updates/whitney-will-featured-guest-
speaker-constitution-day/ (“Constitution Day presents an opportunity to reflect upon 
the deeper meanings of the Constitution and the hopes it embodies for the future of 
the country and the world.”). 
20 See, e.g., Brian Grasso, I’m a Duke Freshman. Here’s Why I Refused to Read ‘Fun 
Home,’ WASH. POST  (August 25, 2015); Camila Molina, UNC Chancellor Denies White 
Nationalist Richard Spencer’s Request to Speak at Campus, NEWS & OBSERVER (August 
30, 2017), http://www.newsobserver.com/news/local/article170243417.html. 
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based on audience discomfort.21 And I don’t like riots or 
violence aimed at running controversial speakers off campus.22         
 But I’m going to write here about other things. I do so 
mainly because I have been heavily involved in most of them. 
Still, I don’t make the argument that what I will consider is 
more important than these purported “correctness” matters (I 
hate that term). I hope, to be frank, that what I will discuss is 
less important than some of these challenges, believing that, 
perhaps, North Carolina is an outlier on the political 
suppression front, as we are on voting restrictions,23 transgender 
humiliation,24 and the waging of war on poor and black 
people.25 I hope that the academic independence threats so 
potently in play in this state are dormant in most of the rest of 
the country. I pray that’s the case.         
 But whether or not what I’m going to explore is 
widespread, it does present a direct challenge to core, central, 
protected political expression—the heart of free speech in a 
democracy. It addresses the ability of powerful political leaders 
to limit, punish, and constrain criticism of their policies. So the 
concerns I’ll discuss go deep even if, as I hope, they don’t go 
wide.   
 
     

I. A POVERTY CENTER AND FREE EXPRESSION 
 
 It is hard to know where to start. It’s like Lily Tomlin 
once said, “No matter how cynical you become, it’s never 

                            
21 See Emily Deruy, After Ann Coulter Controversy UC Berkeley Rolls Out New Policy For 
Inviting Speakers, MERCURY NEWS (July 19,2017), 
http://www.mercurynews.com/2017/07/19/after-ann-coulter-controversy-uc-
berkeley-rolls-out-new-policy-for-inviting-speakers//. 
22 See Violent UC-Berkeley Protests Force Cancellation of Breitbart Writer’s Talk, WALL ST. 
J. (Feb. 2, 2017), http://www.wsj.com/video/violent-uc-berkeley-protests-force-
cancellation-of-breitbart-writer-talk/A7714828-A8E9-4595-ADE4-
E6FBF1F528AB.html. 
23 See Voter Suppression in North Carolina, N.Y. TIMES (Sept. 8, 2016), 
https://www.nytimes.com/2016/09/08/opinion/voter-suppression-in-north-
carolina.html (“[E]lection officials in dozens of counties are taking up new ways to 
make it as hard as possible for blacks, and others who tend to support Democrats, to 
vote.”). 
24 See Transgender Law Makes North Carolina Pioneer in Bigotry, N.Y. TIMES (Mar 25, 
2016), https://www.nytimes.com/2016/03/25/opinion/transgender-law-makes-
north-carolina-pioneer-in-bigotry.html (“Proponents of so-called bathroom bills, 
which have been introduced in state legislatures across the country, have peddled 
them by spuriously portraying transgender women as potential rapists.”). 
25 See Gene Nichol, Opinion, Given NC History, GOP’s Black Suppression the Gravest Sin, 
NEWS & OBSERVER (Sept. 17, 2016), http://www.newsobserver.com/opinion/op-
ed/article102292057.html; see also Ezgi Ustundag, Gene Nichol: In North Carolina, a 
War on the Poor, DUKE TODAY (Nov. 5, 2014), 
https://today.duke.edu/2014/11/poverty. 
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enough to keep up.”26 Actually, though I am perhaps uncertain 
about just how to launch, it is clear where I am supposed to 
begin. My Chancellor and Provost ask that I first explain, to 
any audience, in explicit and emphatic terms, that “I do not 
speak for the University of North Carolina.”27 
 To be candid, after several years of struggle with 
University leaders, a board of governors, a governor, and a 
General Assembly, to me, such a disclaimer hardly seems 
necessary. I’m barely allowed to speak at the University of 
North Carolina, much less for it. And since this piece is written 
for a First Amendment journal, I feel compelled to concede that 
I know of no free expression theory that would allow a 
university to demand that one–but only one–of its otherwise 
unencumbered thousands of faculty members is required to 
register, orally and in print, that he doesn’t speak for his 
institution. Still, I have felt modestly honored to be thus singled 
out.  And the rough truce is, on some level, fair enough to me–I 
don’t speak for the University of North Carolina and, as it deals 
dishonestly with athletic and academic scandal after scandal,28 
it doesn’t speak for me. 
 I am a constitutional lawyer by trade. In that capacity, I 
have published books and academic journal articles, for many 
years, on judicial review,29 civil rights,30 constitutional theory,31 
and the power of the federal courts.32 But for the past two 
decades, I have concentrated heavily on America’s wrenching 
challenges of poverty and economic justice.33 And, over that 
same period, I have elected to publish not only in traditional 
law reviews,34 but also in the public press.35 I’ve written for 

                            
26 Lily Tomlin Quotes, BRAINYQUOTE, 
https://www.brainyquote.com/quotes/quotes/l/lilytomlin383212.html (last visited 
Nov. 14, 2017). 
27 See e-mail from John C. Boger, Dean, Univ. of N.C. Sch. of Law (2006-2015), to 
Gene R. Nichol, Boyd Tinsley Distinguished Professor of Law, Univ. of N.C. Sch. 
of Law (Oct. 21, 2013, 4:07 PM EST) (on file with author). 
28 See Chris Chavez, Here's What's on the Line at UNC's Committee on Infractions Hearing, 
SPORTS ILLUSTRATED (Aug. 15, 2017), https://www.si.com/college-
basketball/2017/08/15/unc-academic-scandal-ncaa-investigation-infractions-
hearings. 
29 See generally Gene Nichol, Trumping Politics: The Roberts Court and “Judicial” Review, 
46 TULSA L. REV. 421 (2001). 
30 See generally Gene Nichol, Race, Poverty, and "Current Conditions", 49 WAKE FOREST 

L. REV. 791 (2014). 
31 See generally Gene Nichol, Justice Scalia, Standing, and Public Law Litigation, 42 
DUKE L.J. 1141 (1993). 
32 See generally Gene Nichol, Is There A Law of Federal Courts?, 96 W. VA. L. REV. 
(1993). 
33 See generally GENE R. NICHOL, SEEING THE INVISIBLE: PUTTING A FACE ON 

POVERTY IN NORTH CAROLINA (2014) (documenting a series of articles the author 
wrote for a North Carolina newspaper about poverty in North Carolina). 
34 See  supra notes 30–33. 
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some national publications, but, far more extensively, I’ve 
chosen to work close to home. While I taught at the University 
of Colorado, I became a columnist for the Rocky Mountain 
News. And, for fifteen years in Chapel Hill, I have regularly 
published articles in the Raleigh News & Observer and, less 
frequently, in the Charlotte Observer and the other major 
papers of North Carolina.36 I have sought, intentionally, to 
address issues of constitutional magnitude–typically involving 
questions of equality–in the public arena of the state which I 
love and in which I reside. I doubt that I’ll shake the habit. 
 That has meant that, with some frequency, I have 
written articles and essays that challenge or criticize public 
policies and practices launched in Raleigh or Washington, DC 
(or earlier, Denver, Colorado).37 This has, on occasion, caused 
some predictable annoyance in both University and 
governmental quarters.38 But, beginning in 2010, with the 
already-noted Republican Party capture of the North Carolina 
General Assembly,39 tensions notably increased. I study and 
write about the challenges of poverty in the Tar Heel State.40 
Seven years ago, our state government initiated the most 

                                                            
35 See, e.g., Gene Nichol, Opinion, Lincoln’s Words Haunt N.C. Law Protecting 
Confederate Monuments, NEWS & OBSERVER (Aug. 17, 2017, 12:12 PM), 
http://www.newsobserver.com/opinion/op-ed/article167729352.html (exploring 
the debate over Confederate monuments in North Carolina). 
36 See, e.g., Gene Nichol, Opinion, Poor Die Without N.C. Medicaid Expansion, 
CHARLOTTE OBSERVER (Oct. 27, 2016, 5:38 PM), 
http://www.charlotteobserver.com/opinion/op-ed/article110900762.html; Gene 
Nichol, Opinion, Urban Poverty’s Depth, CHARLOTTE OBSERVER, 
http://www.charlotteobserver.com/opinion/op-ed/article10435427.html (last 
updated Feb. 17, 2015, 7:43 PM); Gene Nichol, Opinion, Gene Nichol: Refusing 
Medicaid Expands Suffering, STARNEWS, 
http://www.starnewsonline.com/opinion/20161026/gene-nichol-refusing-
medicaid-expands-suffering (last updated Oct. 26, 2016, 2:14 PM); Gene Nichol, 
Opinion, Gene Nichol: Crushing Impoverished Tar Heels by Denying Medicaid, NEWS & 

RECORD (Oct. 30, 2016), http://www.greensboro.com/opinion/columns/gene-
nichol-crushing-impoverished-tar-heels-by-denying-medicaid/article_7a611fbd-5ed0-
5819-bda3-97a7d68aedb8.html. 
37 See, e.g., Gene Nichol, Opinion, What Did Poor Kids Do to Sen. Ralph Hise?, 
CHARLOTTE OBSERVER (May 26, 2017, 10:15 AM), 
http://www.charlotteobserver.com/opinion/op-ed/article152799524.html 
(criticizing a North Carolina state senator for inserting an amendment to kick poor 
people off of a food supplement program); see also, e.g., Gene Nichol, Opinion, 
Trump, Lies, and the Peace Corps, NEWS & OBSERVER, (July 21, 2017, 2:00 PM), 
http://www.newsobserver.com /opinion/op-ed/article162953253.html (arguing 
that “[t]here is a brutal existential discordance when one as base as Donald Trump 
can threaten and wound something as ennobling as the Peace Corps”). 
38 See Gene Nichol, Courage on the Bench, NEWS & OBSERVER December (Dec. 28, 
2009), http://uncnewsarchive.unc.edu/2009/12/28/carolina-in-the-news-monday-
december-28-2009-2/ (aggressively criticizing Governor Beverly Perdue for 
demagogic criminal justice policies). 
39 See Cooper, Jr., supra note 15.  
40 See e.g., Nichol, supra note 34. 
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aggressive war on low-income people in modern American 
history.41 It included (to be absurdly brief) eliminating 460,000 
poor people from the Medicaid rolls, ushering in the largest cut 
to an unemployment compensation program ever, abolishing 
the state earned income tax credit, slashing child care and 
housing subsidies, kicking hundreds of thousands of eligible 
recipients off of food stamps, abolishing the state appropriation 
for legal aid, dramatically reducing available subsidies for 
childhood dental services, requiring drug tests for public 
benefits, and raising sales taxes substantially so that poor 
residents pay proportionally more to the tax man–as taxes were 
dramatically reduced for the wealthiest two percent of 
taxpayers.42 I wrote an extensive, year-long series of articles for 
the News & Observer documenting the challenges of poverty in 
North Carolina communities throughout 2013.43 And, both 
before and after the series was published, I wrote a (long) 
cascade of articles and essays criticizing the policies and 
practices of North Carolina’s governor and General Assembly, 
especially as they related to poor people and persons of color.44  
Officials in both Raleigh and Chapel Hill seemingly noticed.          
 On at least a half-dozen occasions between 2012 and 
2015, the dean of the UNC School of Law, Jack Boger, who 
was strongly supportive of my right to freely publish, felt 

                            
41 See Gene Nichol, Opinion, From Silence to Savagery, Pain for the Poor intensifies, 
NEWS & OBSERVER (Dec. 28, 2013) 
http://www.newsobserver.com/opinion/oped/seeingtheinvisible/article10288403.h
tml (documenting the evolution of public policy regarding indigent North Carolina 
residents since 2013); see also Spencer Woodman, A Perfect Storm of Cuts Batters North 
Carolina’s Unemployed, THE NATION (Aug. 16, 2013) 
https://www.thenation.com/article/perfect-storm-cuts-batters-north-carolinas-
unemployed (North Carolina’s “unprecedented cuts to benefits for the jobless are 
leaving families stranded without money for food, transportation and housing.”). 
42 See Altered State: How Five Years of Conservative Rule Have Redefined North Carolina, 
NC POLICY WATCH (Dec. 2015), http://www.ncpolicywatch.com/wp-
content/uploads/2015/12/NC-Policy-Watch-Altered-State-How-5-years-of-
conservative-rule-have-redefined-north-carolina-december-2015.pdf (documenting 
the changes made in North Carolina policy from 2005 to 2010). 
43 See Gene Nichol, Opinion, As Poverty Pervades, We Evade, NEWS & OBSERVER (Jan. 
26, 2013, 8:00 PM), http://www.newsobserver.com/opinion/op-ed/seeing-the-
invisible/article10344581.html.  To view these articles as part of a collection, see 
GENE NICHOL, SEEING THE INVISIBLE: PUTTING A FACE ON POVERTY IN NORTH 

CAROLINA (2014). 
44 For a very limited, but perhaps tonally representative, set of examples, see Gene 
Nichol, Opinion, NC GOP Pushes Ideology over Democracy, NEWS & OBSERVER (Dec. 
10, 2016, 5:00 PM), http://www.newsobserver.com/opinion/op-
ed/article120179038.html; Gene Nichol, Opinion, The Cold Cruelty of NC Leaders is to 
Tax Poor to Render to Rich, NEWS & OBSERVER (July 23, 2016, 5:45 PM), 
http://www.newsobserver.com/opinion/ op-ed/article91364952.html; Gene 
Nichol, Opinion, Nichol: Making the Case that Lawmakers Are Destroying North Carolina, 
NEWS & OBSERVER (June 25, 2016, 6:00 PM), http://www.newsobserve 
r.com/opinion/op-ed/article85842807.html.         
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compelled to call me to his office and inform me of threats he 
had received from leaders of the North Carolina General 
Assembly or the governor’s office concerning my publications. 
The proffered legislative coercion was straightforward, 
unambiguous, and direct. If I didn’t stop publishing articles in 
Raleigh’s The News & Observer and The Charlotte Observer, I 
would either be removed as the director of the University’s 
privately funded Center on Poverty, Work and Opportunity, 
the Center would be closed outright, or I would be fired. They 
demanded, it was reported to me, that I agree, formally, not to 
write articles for the two largest newspapers in the state. The 
“ban” would apply to no other faculty member or administrator 
of the university system. I refused. Repeatedly. 
 Additionally, in August, 2013, it was reported that I 
would speak at a large Moral Monday protest, to be held two 
days later, in the Queen City.45 As I drove into Charlotte, I 
received a call from the dean’s office explaining that legislative 
leaders had, that morning, informed him that if I were to speak, 
big consequences would follow. Dean Boger, though, made no 
request that I refrain. I spoke46 as I had at dozens of other 
Moral Monday protests. I’m old and tenured and, by now, 
somewhat thick-skinned. The sun still rose the next morning. 
 In October, 2013, I published an article in The News & 
Observer criticizing the governor’s decision to sign what has 
been described as the most restrictive American voting access 
law passed in a half-century.47 Three days later, Francis 
DeLuca, director of the Civitas Institute–a right-wing non-profit 
advocacy organization funded principally by Art Pope, then 
Budget Director for Governor McCrory–posted an article 
saying, “Nichol’s nastiness and increasingly unhinged 
partisanship reflects an arrogance and radicalism that have been 
building for years.”48 A few days later, De Luca and Civitas 

                            
45 See Nick Wing, ‘Moral Monday’ Returns to North Carolina as Thousands Gather to 
Denounce State GOP Agenda, HUFFPOST (Aug. 20, 2013, 3:19 PM), 
https://www.huffingtonpost.com/2013/08/20/moral-monday-north-
carolina_n_3786358.html; Greg Lacour, Thom Tillis is the Strategist, CHARLOTTE 

MAGAZINE (Oct. 17, 2013, 1:24 PM), 
http://www.charlottemagazine.com/Charlotte-Magazine/November-2013/The-
Strategist/ (“In August, during the Moral Monday protest in Marshall Park in 
Charlotte, UNC Professor Gene Nichol included Tillis in what he called ‘the 
Mecklenburg trio,’ along with Gov. Pat McCrory and N.C. Sen. Bob Rucho of 
Matthews.”). 
46 See Lacour, supra note 46. 
47 See Gene Nichol, Opinion, Point of View: McCrory’s Stands Strain His Ties, NEWS & 

OBSERVER (Oct. 15, 2013), 
http://www.newsobserver.com/opinion/article15494720.html. 
48 Francis X. De Luca & Jane S. Shaw, Academic Freedom or Shrill Partisanship?, 
CIVITAS INSTIT. (Oct. 18, 2013), https://www.nccivitas.org/2013/academic-
freedom-shrill-partisanship//. 
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filed a public records request seeking all of my emails, phone 
call records, text messages, appointment calendars and 
correspondence from much of the fall of 2013 (regardless of the 
subject matter or personal nature of the emails). 49 Over one 
hundred professors signed an open letter to the governor and 
Mr. Pope calling the records request an abuse of the statute 
because “a sitting administration is using a private, tax-exempt 
nonprofit organization funded by one of its leading officials to 
retaliate for criticism of its policies and intimidate future 
dissent.”50 I complied with the open records request, turning 
over some 1,200 pages of emails, after culling out messages–
over Civitas’ objection–from my students, my wife, and my 
daughters. As I’ll explain below, other harassing Civitas open 
records requests continued. 
 Shortly after the open records request was made, UNC 
Provost James Dean called and emailed me explaining that 
Chancellor Carol Folt “has been under a lot of pressure” at the 
state house because of my articles.51 He requested that I include 
a disclaimer on my publications indicating that I do not speak 
for the University.  A few days later, I was informed by my 
university supervisor, in writing, that my publications had 
“caused great ire and dismay among the Governor’s staff and 
close supporters.”52  It stated, among other things, that though 

 
there is no present intent within the 
University to require an end to 
your tenure as the Director of the 
Center[,] . . . [t]he Chancellor, the 
Provost, and the Board of Trustees 
must necessarily be alert . . . to the 
prospect of real injury to the 
University. . . .  I earnestly hope 
that external forces will not 
combine in coming days to 
circumscribe UNC’s institutional 

                            
49 E-mail from Francis DeLuca, President, Civitas Inst., to Human Resources Dep’t, 
Univ. of N.C. (Oct. 25, 2013, 3:24 PM EST) (on file with author). 
50 See Open Letter from North Carolina Scholars to Governor McCrory and Art Pope (Dec. 
14, 2013) (available at http://www.nccivitas.org/wp-
content/uploads/2013/12/SNCF-Letter1.pdf) (original letter on file with Civitas 
Inst.). 
51 E-mail from James Dean, Jr., Former Executive Vice Chancellor and Provost, 
Univ. of N.C., to Gene Nichol, Boyd Tinsley Distinguished Professor of Law, Univ. 
of N.C. Sch. of Law (Oct. 15, 2013, 4:18 PM EST) (on file with author). 
52 E-mail from John C. Boger, Dean, Univ. of N.C. Sch. of Law (2006-2015), to 
Gene R. Nichol, Boyd Tinsley Distinguished Professor of Law, Univ. of N.C. Sch. 
of Law (Oct. 21, 2013, 4:07 PM EST) (on file with author). 
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autonomy or its tradition of faculty 
freedom[,] . . . [but] some of the 
forces in play lie beyond our 
control.53  

 
 Accordingly, I was notified that I should deploy a 
disclaimer and give the University a “heads up” before 
publishing anything in the state’s papers.54 Subsequent 
newspaper stories, based on their own open records requests, 
indicated that Governor McCrory had expressed to a number of 
members of the UNC Board of Governors his intense 
displeasure with my writings.55  Some of the Board members 
expressed doubts that a disclaimer would be enough to satisfy 
the powers that be.56  The prediction soon proved true. 
 But first, a lighter aside. When the disclaimer was 
implemented, I asked the University how it was supposed to 
work, how broad was it? I had, not long before, published 
articles in the Harvard Journal of Law and Policy and the Duke 
Journal of Constitutional Law & Public Policy. Another piece was 
soon scheduled for release in the Wake Forest Law Review. I 
asked, “Am I supposed to put a disclaimer on those?”  Of 
course not, it was explained to me. No one cares in the slightest 
what I write in some Harvard journal, nobody in North 
Carolina reads that. Apparently, it’s only when I publish in The 
News & Observer or The Charlotte Observer that I need to explain 
that my employer detests me.      
 To no one’s surprise, the disclaimer provided only 
temporary solace. The real annoyance was that I kept writing 
articles in the local papers. In August, 2014, Governor 
McCrory signed a budget bill directing the UNC Board of 
Governors to review all “centers” within the expansive 
university system (there were 237) to find $15 million in 
savings.57 Newspapers across the state reported that, whatever 
else might occur in the review process, there was no doubt that 
the Poverty Center would be closed,58 even though shuttering 

                            
53 Id. 
54 Id.; see also Jane Stancill, Gene Nichol Speaks Loudly, Just Not for UNC, NEWS & 

OBSERVER (April 12, 2014), 
https://blog.ecu.edu/sites/dailyclips/blog/2014/04/14/gene-nichol-speaks-loudly-
just-not-for-unc-the-news-observer/. 
55 See Long a Critic of Spending at UNC, Pope Now Holds Sway Over School’s Budget, 
WASH. POST (July 20, 2014), http://www.pressreader.com/usa/the-washington-
post-sunday/20140720/281728382640012. 
56 See Stancill, supra note 55. 
57 Cooper, Jr., supra note 15. 
58 UNC Board of Governors Committee Slaps Nichol – and Free Speech, NEWS & OBSERVER 

(Feb. 19, 2015), 
http://www.newsobserver.com/opinion/editorials/article10880669.html. 
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an entirely privately-funded center would generate no savings 
whatsoever. After going through a massive and costly charade, 
the Board of Governors voted to close the Poverty Center and 
NC Central’s Institute of Civic Engagement, also a privately 
funded venture and a frequent partner of the Poverty Center.59 
Neither UNC-Chapel Hill Chancellor Carol Folt nor Provost 
Dean objected to the closing of the Poverty Center.60 The days 
of courageous university leadership in Chapel Hill are long, 
long gone.61    
 The chair of the Board of Governors, John 
Fennebresque, explained, amazingly, that after his benefactors 
in the General Assembly had slashed Medicaid coverage for a 
half-million people, enacted the steepest cut to an 
unemployment compensation program in history, ended the 
earned income tax credit, raised sales tax burdens on low 
income citizens, ended legal aid appropriations, and kicked 
hundreds of thousands of Tar Heels off of food stamps, the 
privately funded, 2.3 FTE62 poverty center had not significantly 
reduced poverty in North Carolina, requiring its closure.63 
Newspapers, national academic organizations, students, 

                            
59 The Board of Governors also closed a largely inactive Center on Biodiversity at 
East Carolina University. See Richard Fausset, University of North Carolina Board Closes 
3 Centers, N.Y. TIMES (Feb. 27, 2015), 
https://www.nytimes.com/2015/02/28/us/university-of-north-carolina-board-
closes-3-academic-centers.html?_r=0. 
60 See Valerie Strauss, No More Poverty in North Carolina? UNC Panel Wants to Close 
School’s Poverty Center, WASH. POST (Feb. 18, 2015), 
https://www.washingtonpost.com/news/answer-sheet/wp/2015/02/19/no-more-
poverty-in-north-carolina-unc-panel-wants-to-close-schools-poverty-
center/?utm_term=.1250c326c11e (describing how Chancellor Folt supported the 
closing of the Center and merely expressed her disappointment in the Committee’s 
recommendation, as well as how Chancellor Folt and the Provost Dean promised 
other interdisciplinary work to combat poverty). 
61 See generally, Sarah Ovaska-Few, Dean of UNC’s Law School Stepping Down, N.C. 
POLICY WATCH (May 19, 2014), http://pulse.ncpolicywatch.org/2014/05/19/dean-
of-uncs-law-school-stepping-down/#sthash.xCgn2NBt.dpbs. 
62 The abbreviation of “full time equivalents,” FTE is a common way of referring to 
level of staffing (i.e., number of staff positions).  So, for example, if a business 
employed two half-time employees, that would be 1.0 FTE.  For further information, 
see Full Time Equivalent (FTE), BUSINESSDICTIONARY, 
http://www.businessdictionary.com/definition/full-time-equivalent-FTE.html (last 
viewed Jan. 18, 2018). 
63 John C. Fennebresque, Opinion, Where UNC Board of Governors is Coming From, 
CHARLOTTE OBSERVER (Mar. 11, 2015, 6:26 PM), 
http://www.charlotteobserver.com/opinion/op-ed/article13572110.html. 
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faculty, and accrediting agencies howled.64 Senator Bob Rucho, 
who played a major role in appointing the Board of Governors 
and, oddly, sat in the audience as the Board voted to close the 
Poverty Center, keeping a close eye on his charges, told the 
local papers it was necessary to close the Center “because 
Nichol was advocating anti-poverty measures . . .  that we’re 
opposed to.”65  Sensible enough. Candid. Rucho may be old 
school, but at least he’s straightforward. Fennebresque and his 
colleagues didn’t make censorship any more tolerable by 
absurdly lying about its occurrence.  Republican leaders had 
said, very explicitly, for almost three years, that unless I 
stopped publishing articles in The News & Observer and The 
Charlotte Observer, the Poverty Center would be closed.66  I 
didn’t stop writing. In February, 2015, they made good on that 
persistent promise. They punished me (and the Poverty 
Center’s students and employees)67 because I refused to stop 
publishing clearly constitutionally guaranteed expression. I’ve 
been teaching constitutional law for forty years and, I’d say 
with a good deal of confidence, no First Amendment lawyer in 

                            
64 See Igor Bobic, Tea Party Legislature Targets University of North Carolina in Major 
Assault on Higher Learning, HUFFPOST (Feb. 11, 2015), 
https://www.huffingtonpost.com/2015/02/11/poverty-north-carolina-gene-
nichols_n_6641450.html; John Charles Boger, Opinion, UNC Poverty Center Maneuver 
a Betrayal of University’s Past and Its Promise, NEWS & OBSERVER (Feb. 19, 2015), 
http://www.newsobserver.com/opinion/op-ed/article10880426.html; Carpenter, 
supra note 7; Rob Christensen, Christensen: Nichol Is Only the Latest Academic Freedom 
Case, NEWS & OBSERVER (Feb. 21, 2015), 
http://www.newsobserver.com/news/politics-government/politics-columns-
blogs/rob-christensen/article11302841.html; Michael A. Cooper, Jr., Opinion, 
Poverty of Integrity: UNC BOG Could Silence Critic, CHARLOTTE OBSERVER (Feb. 5, 
2015), http://www.charlotteobserver.com/opinion/op-ed/article9514253.html; 
Cooper, Jr., supra note 15; Richard Fausset, Ideology Seen As Factor in Closings In 
University of North Carolina System, N.Y. TIMES (Feb. 23, 2015), 
https://www.nytimes.com/2015/02/20/us/ideology-seen-as-factor-in-closings-in-
university-of-north-carolina-system.html?_r=0; Fausset, supra note 60; Jane Stancill, 
UNC Panel Recommends Eliminating Poverty Center, Two Others, NEWS & OBSERVER 
(Feb. 18, 2015), 
http://www.newsobserver.com/news/local/education/article10876544.html; Steve 
Ford, Doomed UNC Centers Sang Wrong Songs, N.C. COUNCIL OF CHURCHES (Mar. 2, 
2015), https://www.ncchurches.org/2015/03/doomed-unc-centers-sang-the-wrong-
songs/; Jane Stancill, National Group Joins Chorus Opposed to Closing UNC’s Poverty 
Center (Feb. 14, 2015), 
http://www.newsobserver.com/news/local/education/article11309357.html; 
Strauss, supra note 61. 
65 Ned Barnett, Opinion, The World According to Rucho, NEWS & OBSERVER (Feb. 28, 
2015, 3:00 PM), http://www.newsobserver.com/opinion/opn-columns-blogs/ned-
barnett/article11628902.html. 
66 See Cooper, Jr., supra note 15. 
67 Gene Nichol, Voices: UNC Poverty Center Closes, NC Poverty Research Fund Opens, 
FACING S. (July 3, 2015), https://www.facingsouth.org/2015/07/voices-unc-
poverty-center-closes-nc-poverty-resear.html (arguing that efforts by the UNC 
Poverty Center to “push back against policies that foster economic injustice . . . have 
led the UNC Board of Governors to close the Poverty Center”). 
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the United States thinks that particular set of government 
interactions is even arguably permissible. Stop writing core, 
protected, First Amendment speech or we’ll use state power to 
punish you was the explicit threat. Then they carried out, 
methodically, precisely, and exactly, what they had said they 
would do. It’s legal to regulate universities and professors in 
many ways.  But not that one. 
 
A. An Addendum  
 The Poverty Center was closed by the Board of 
Governors on July 1, 2015.68 That same day, with the help of a 
supportive dean (Jack Boger), we opened the UNC School of 
Law’s new North Carolina Poverty Research Fund.69 Donors 
who had supported the initial poverty center transferred grants 
and donations to the Research Fund.70 Thankfully, many new 
unsolicited contributions were received from North Carolinians 
outraged by the acts of legislative censorship.71 So the work of 
the original poverty center was continued, with the same staff 
and students, with modestly more insulation from the 
overreach of the Board of Governors, and with additional 
resources.72 I also, of course, kept publishing articles in the 
News & Observer and the Charlotte Observer.  
 Two weeks earlier, in the closing days of the legislative 
session, Senate Republican leaders, without notice or debate, 
inserted an amendment into the final senate budget cutting $3 
million from the UNC School of Law.73 Democrats protested 
from the floor that the move was political payback for the 
school’s “employment of legislative critic Gene Nichol.”74 
When one dissenter asked whether any other schools or 
agencies should be prepared for such arbitrary reductions, the 
senate sponsor said, simply, “No.”75 Senator Mike Woodard 
objected that this was nothing more than “the Gene Nichol 
transfer amendment.”76 The budget cut passed easily, along 

                            
68 See generally id. (describing the generosity and support received from North 
Carolina foundations and citizens from across the country). 
69 Id. 
70 Jane Stancill, Gene Nichol’s New Poverty Fund at UNC Generates Same Controversy, 
NEWS & OBSERVER (July 09, 2015), 
http://www.newsobserver.com/news/local/education/article26912845.html. 
71 Laura Leslie, Nichol Opens New Research Project at UNC Law, WRAL (July 3, 2015), 
http://www.wral.com/nichol-opens-new-center-at-unc-law/14753021/. 
72 Stancill, supra note 71. 
73 Laura Leslie, Senate GOP Docks UNC Law $3M, WRAL (June 17, 2015), 
http://www.wral.com/senate-gop-docks-unc-law-3m/14722786/. 
74 Id. 
75 Id.  
76 Id.  



             FIRST AMENDMENT LAW REVIEW          [Vol. 16 

 

54 

party lines.77 It was, however, removed in conference with the 
House.78 
 In June, 2017, legislators took more wounding steps. 
Again, at the close of the budgeting process, the Senate 
introduced a previously undisclosed cut to the UNC School of 
Law’s budget–this time of $4 million, about 30% of the total 
state appropriation.79 Papers across North Carolina said the 
revision was seemingly aimed “squarely” at legislative critic 
Gene Nichol.80 They argued that the General Assembly should 
“have nothing to fear from a professor who speaks his mind.”81 
The dean of the state’s political columnists said the Republican 
legislators were sending a message carved with a “chain saw.”82 
The message, unsurprisingly, was that they “[don’t] like Gene 
Nichol.”83 In conference with the House, the cut was reduced 
from $4 million to $500,000, and then passed.84 Newspapers 
opined that the arbitrary cut was outrageous, but “could have 
been worse.”85  Expectations are now very low in North 
Carolina. 
 

                            
77 Colin Campbell, NC Senate Votes 30-19 for $21.47 Billion Budget, CHARLOTTE 

OBSERVER (June 17, 2015), http://www.charlotteobserver.com/news/politics-
government/article24819166.html. 
78 Rebecca Ayers, NC House Preserves Law School Funding, DAILY TAR HEEL (June 3, 
2017), http://www.dailytarheel.com/article/2017/06/nc-house-preserves-law-
school-funding. 
79 Cutting the UNC Law School Budget is a Clumsy Attempt to Quiet a Critic, NEWS & 

OBSERVER (June 13, 2017, 9:05 PM), 
http://www.newsobserver.com/opinion/editorials/article155831004.html. 
80 Id. See also Leslie, supra note 74. 
81 See Cutting the UNC Law School Budget is a Clumsy Attempt to Quiet a Critic, supra note 
80; see also Joe Patrice, Just Checking In—Yup, North Carolina Politicians Still Stupid, 
ABOVE THE LAW (June 14, 2017), http://www.abovethelaw.com/2017/06/just-
checking-in-yup-north-carolina-politcians-still-stupid/; Jane Stancill, UNC Law School 
Rallies as Legislators Consider Big Budget Cut, NEWS & OBSERVER (June 9, 2017, 7:25 
PM), 
http://www.newsobserver.com/news/local/education/article155390594.html. 
82 Christensen, supra note 15. 
83 Id. See also Rob Christensen, UNC is Losing Ground in Budget and Reputation. Whose 
Fault is That?, CHARLOTTE OBSERVER (July 21, 2017), 
http://www.charlotteobserver.com/news/politics-
government/article162945273.html. 
84 Jane Stancill, UNC Law School’s Budget is Cut—But it Could Have Been Worse, NEWS 

& OBSERVER (June 20, 2017), 
http://www.newsobserver.com/news/local/education/article157121589.html. 
85 Id.; see also Rob Christensen, Opinion, The Budget has Good, Bad and Ugly, 
GREENVILLE REFLECTOR (July 2, 2017), http://www.reflector.com/Op-
Ed/2017/07/02/The-budget-has-good-bad-ugly-parts.html; John Newsome, The 
UNC Law School Remains Under Siege, NEWS & RECORD (July 14, 2017), 
http://www.greensboro.com/blogs/the_syllabus/the-syllabus-unc-s-law-school-
remains-under-siege/article_d2ca8f54-a424-5736-9f08-76bf15b08c74.html; Chris 
Fitzsimon, Opinion, Budget Big on Vindictiveness, THE ROBESONIAN, (June 29, 2017), 
http://www.robesonian.com/opinion/100446/budget-big-on-vindictiveness. 
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 Almost concurrently with the budget cut, the North 
Carolina General Assembly passed “An Act to Restore and 
Preserve Free Speech on the Campuses of the Constituent 
Institutions of the University of North Carolina.”86 The bill, 
somewhat enticingly, indicates that the “primary function of 
each constituent institution is the discovery, improvement, 
transmission, and dissemination of knowledge by means of 
research, teaching, discussion, and debate.”87 And, more 
telling, “[to] fulfill this function [universities] must strive to 
ensure the fullest degree of intellectual freedom and free 
expression.”88 On first reading, I thought that perhaps, at long 
last, the North Carolina General Assembly was riding to my 
rescue. I then read on: 
 

The University of North Carolina 
System Board of Governors shall 
establish the Committee on Free 
Expression and appoint 11 
individuals from among its 
membership to the Committee. . . .  
Each . . . member shall serve . . . at 
the pleasure of the Board of 
Governors. . . . In the event of a 
vacancy on the Committee, the 
Board of Governors shall appoint a 
replacement from among its 
membership. . . . All employees of 
the [University System] shall 
cooperate with the Committee on 
Free Expression by providing 
information requested by the 
Committee…. [The Committee] 
shall, [annually, provide 
assessments, criticisms,] 
commendations or 
recommendations [on the handling 
of free speech issues on 
campuses].89 

                            
86 Sam Killenburg, Does The Campus Free Speech Bill Protect First Amendment Rights—or 
Restrict Them?, NEWS & OBSERVER (July 28, 2017, 1:45 PM), 
http://www.newsobserver.com/news/local/article164138247.html. 
87 H.B. 527, Gen. Assemb., Reg. Sess. (N.C. 2017). 
88 Id. 
89 Id. The Campus Free Speech Act was apparently drafted by a national 
organization worried about political correctness on American university campuses. 
See Killenburg, supra note 87. Direct legislative suppression of core political 
expression was apparently thought less worrisome. Id. 
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I thought, perhaps, that I had read a link to The Onion90 by 
mistake. There are, surely, no two institutions in the state of 
North Carolina, based on behavior, less appropriate to be 
trusted with the determination of free expression rights than the 
General Assembly and the University’s Board of Governors. I 
would rather have Joe McCarthy and J. Edgar Hoover cast lots 
to decide my First Amendment liberties.             
 

II. BEYOND POVERTY–THE VIRUS SPREADS 
 
 I would be less alarmed by these surprising steps of state-
initiated, content-based suppression of core political expression 
–old-fashioned, First Amendment--violative punishment of 
university speakers for criticizing the government–if they only 
related to me and my tiny band of colleagues. I’m old, thick-
skinned, tenured, ambitionless, somewhat battle-scarred, easily 
able to raise money, with ready access to many publication 
fora. Silence, in my case, is unlikely. And there was a glint of 
hope, at the outset, that a regime of special restraints for me 
might be the end of it. Hanna Gage, former chair of the UNC 
Board of Governors and present ex-officio member, told The 
Nation when the poverty center was closed that, of course the 
entire episode was political: “[I]f it looks like a duck and quacks 
like a duck, it’s probably a duck.”91 Still, she believed, the 
retrenchment of academic freedom was likely idiosyncratic: “I 
think folks got a bad case of ‘genenicholitis,’ have gotten most 
of it out of their system, and are sensitive to overreaching.”92 
But a heady spirit of suppression, like a spreading climate of 
fear, can be hard to contain.93   
 Earlier, in 2014, as I was being treated to a regime of 
university and legislative coercion, Omid Safi, a highly 
accomplished religion and politics scholar at UNC, left Chapel 

                            
90 The Onion is a parody website that publishes a wide array of satirical “news” 
pieces ranging from banal observations of daily life to politically charged 
commentary.  See THE ONION, https://www.theonion.com/. 
91 Carpenter, supra note 7.  
92 Id. 
93 Peter St. Onge, Opinion, The Biggest Cut Facing UNC, CHARLOTTE OBSERVER (Feb. 
19, 2015), http://www.charlotteobserver.com/opinion/opn-columns-blogs/peter-st-
onge/article10704065.html (reporting that UNC faculty were “worried that higher 
education in North Carolina continues to become a tool a Republican interests. 
They’re even worried about saying something. Not one I spoke to would go on the 
record. That’s just how the Board of Governors—and the Republicans who 
appointed them—seem to want it.”).  
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Hill to become the director of Islamic Studies at Duke.94 He 
told local newspapers that his departure was a reaction to 
political censorship by the UNC administration.95 He said: 

 
We started to see a very chilling 
impact on the ability of professors 
and intellectuals and universities to 
do the kinds of things we ask our 
students to do all the time, which is 
to connect the dots and to 
scrutinize injustice, not at an 
individual level, but at a systematic 
and institutional level. 
 
I study the intersection of religion 
and politics and no one at UNC 
had ever objected to anything I had 
to say about human rights 
violations in Iran, in Saudi Arabia, 
in Turkey, in Israel, in any other 
country. When I started to write 
about the North Carolina human 
rights violations and injustices, and 
the ways that the Republican state 
legislature was characterizing 
things like the Moral Monday 
movement as ‘outside agitators,’ I 
was told in no uncertain terms that 
while people in the UNC 
administration individually agreed, 
. . . they were afraid that these kind 
of comments would lead the GOP 
to cut UNC’s budget . . . . So 
ironically, although Duke is an 
elite, private, privileged school, I 
found it easier to do this kind of 
political truth-telling at Duke than 
I did at Carolina.96 

 

                            
94 Leah Moore, Former UNC Faculty, Staff Explain Reasoning For Taking Offers at Duke, 
DAILY TAR HEEL (Mar. 9, 2017), 
http://www.dailytarheel.com/article/2017/03/unc-has-a-net-faculty-gain-despite-
offers-factulty-cannot-refuse. 
95 Id. 
96 Id. 
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 Last year, Jay Smith, a tenured history professor and 
noted critic of the University of North Carolina’s handling of its 
famed NCAA/athletic scandal, taught a course entitled, “Big 
Time College Sports and the Rights of Athletes 1956 to the 
Present.”97 Smith had written a book, with the formidable Mary 
Willingham, entitled “Cheated”–which dealt pointedly with the 
unfolding crisis and UNC’s stumbling, persistent attempts to 
hide and excuse it.98 Smith’s course offering was approved by 
the department through the regular order. Students signed up in 
droves. The classroom was filled. They also apparently loved 
it.99 On their evaluations, almost 80 percent said the course was 
“excellent,” 85 percent said they had learned a great deal, and 
many indicated that it was the best class they had taken at 
UNC.100 Unsurprisingly, the class (History 383) was scheduled 
again for the following year. Then, suddenly, the University 
decided to cancel it, at least for the near future.101 Dr. Smith 
told the New York Times, “It’s very disillusioning to live 
through the last six years here. The university is operating like a 
crime family, and it shows the lengths to which they will go.”102 
 Forty-five members of the history faculty wrote a letter 
of protest calling the cancellation “a serious infringement of 
freedom of inquiry, a fundamental feature of intellectual life in 
every authentic university.”103 Newspaper reports indicated that 
history department administrators were worried about 
“blowback” if the class were to be made a regular part of the 
curriculum.104 The chair of the department told Smith:  

 
I am more than willing to fight for 
your right to teach this course, . . . 
[b]ut I suspect that there will be 
resistance. . . . I have no idea about 
on what basis the higher 
administration can interfere in 

                            
97 Michael Powell, North Carolina’s Dominance Fails to Cover Cheating’s Stain, N.Y. 
TIMES (Mar. 31, 2017), 
https://www.nytimes.com/2017/03/31/sports/ncaabasketball/north-carolina-final-
four-cheating-fake-classes.html. 
98 JAY M. SMITH & MARY WILLINGHAM, CHEATED (2015). 
99 Jane Stancill, A UNC Course That Dealt With Athletics Scandal Is Cancelled. Now Some 
Want To Know Why, NEWS & OBSERVER (Jun. 2, 2017), 
http://www.newsobserver.com/news/local/education/article154031604.html. 
100 Id. 
101 Id. 
102 Powell, supra note 98. 
103 See Stancill, supra note 100. 
104 Id.; see also Colleen Flaherty, A Course Too Hot to Handle?, INSIDE HIGHER ED (June 
5, 2017), https://www.insidehighered.com/news/2017/06/05/why-did-unc-call-
course-based-chapel-hill-athletic-academic-scandal 
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course scheduling, but I anticipate 
they will try to do so [we’ll have a] 
fight on our hands.105  

 
The letter from the professors claimed that their chair, Fitz 
Brundage, felt pressured by the campus administration to 
cancel the course out of concern for “adverse consequences for 
the department.”106 Apparently one of the Arts & Sciences 
leaders wanted the course put off for at least a year to give 
everyone time to prepare, “to know where to take cover.”107 It 
was also revealed that the athletic director had expressed 
disapproval of both the course and its instructor. When Smith 
had asked for permission for his students to visit the academic 
and training center, Bubba Cunningham denied the request.108 
He explained his objection and suggested, instead, that he, as 
athletic director, should be assigned to teach the course:  
 

Given that I have an MBA and 20 
years of relevant, practical 
experience in inter-collegiate 
athletics I believe I would be better 
suited to teach this class . . . . The 
divisive nature of your public 
comments has made some of our 
students and staff uncomfortable 
and I am not willing to assist in 
furthering such an environment for 
them.109      

 
Smith’s course remains in dry dock. Dr. Brundage explains that 
“[n]o department wants to be in a situation in which they’re at 
loggerheads with an administration; There are very high 
risks.”110 Now, of course, Smith’s treatment is distinct from the 
intrusions described above, since there is no indication that 
legislative pressure led to the cancellation. The “outside” 
interference likely proceeds from closer to home. Still, the 
legacy of History 383 again reveals the blueprint of a university 
administration with only the most tepid embrace of academic 
freedom. Fear, even in university communities, seeps.  
 

                            
105 Stancill, supra note 100. 
106 Id. 
107 Id. 
108 Id. 
109 Id. 
110 Id. 
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 The law school itself, over the past two years, has begun 
to experience free expression tensions within the building that it 
has likely never before encountered. A new dean upbraids 
faculty members for writing articles in the newspapers that he 
dislikes, or that he worries legislators, Board of Governors 
members, or university administrators will dislike.111 (Now, to 
be clear, I’m not referring to myself here–I have long ago been 
given up, on this front, as a hopeless case). The dean also scans 
the law school website and, on at least one occasion, has 
unilaterally removed a publication that he worried would cause 
offense in important quarters.112 These can be seen, one 
supposes, as relatively small matters. Still, I’m inclined to 
believe that at no other moment in the UNC School of Law’s 
long history–a history marked by special dedication to freedom 
of expression–would an administrator chide faculty members 
for publishing articles thought to be displeasing to powerful 
figures. Governing through timidity leads in odd directions. 
 The UNC Board of Governors returned to its formal 
censorship efforts in 2017 by directing its focus on the law 
school’s Civil Rights Center.113 The Center, founded in 2001 
with Julius Chambers114 as its director, first came under scrutiny 
of the Board of Governors as part of the wide-ranging review of 
all university institutes and centers in 2014 and 2015 that 
resulted in the closure of the poverty center. Raleigh lawyer and 
Civitas board member Steve Long complained of the Civil 
Rights Center’s lack of “diversity of opinion” since it didn’t 
pursue cases on gun rights or suits representing religious 
claimants who sought to discriminate against gays and 
lesbians.115 Long was unable to convince enough of his Board 

                            
111 Affidavit from Gene Nichol, Boyd Tinsley Distinguished Professor of Law, Univ. 
of N.C. Sch. of Law, to Editorial Bd., First Amendment Law Review (Jan. 22, 2018) 
(on file with author and editors). 
112 Id. 
113 See Martha Waggoner, UNC Civil Rights Center Faces Conservative Ire, CHARLOTTE 

OBSERVER (Apr. 23, 2017), http://www.charlotteobserver.com/news/state/north-
carolina/article146321819.html; see also Jane Stancill, UNC Board to Decide this 
Summer Whether Civil Rights Center Will Have Litigation Ban, NEWS & OBSERVER (May 
18, 2017),  
http://www.newsobserver.com/news/local/education/article151417422.html; Jane 
Stancill, UNC Board Takes Aim at Civil Rights Center’s Legal Powers, NEWS & OBSERVER 
(Feb. 27, 2017),  
http://www.newsobserver.com/news/local/education/article135316094.html; Rick 
Seltzer, Silencing Advocacy That Irritates State Leaders,  INSIDE HIGHER ED, (Feb. 28, 
2017), https://www.insidehighered.com/news/2017/02/28/proposed-unc-policy-
would-keep-academic-centers-taking-part-lawsuits. 
114 I was dean of the law school when the Civil Rights Center was begun and I hired 
Mr. Chambers to create and run it.  For additional information, see Waggoner, supra 
note 112. 
115 Stancill, supra note 100. 
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of Governors colleagues to close the Center in 2015.116 The 
Board, nevertheless, conducted a close audit of the Center’s 
activities the following year, deciding, once again, not to 
shutter it.117 But Long was persistent and, in 2017, he and 
fellow Board of Governors member Joe Knott filed a motion to 
prohibit the Center from engaging in litigation.118 The proposed 
policy change would stop any “UNC center or institute” from 
filing a “complaint, motion, lawsuit or other legal claim” 
against any individual, entity or government.119 Nor could any 
“center” act as legal counsel or employ legal counsel for any 
party under the proposal.120 The Civil Rights Center was barred 
from accepting any new cases while the proposal was under 
consideration.121 The resolution was amended to formally 
exclude law school clinics at UNC and NC Central, the state’s 
two public law schools.122 Proponents wanted to be clear that 
they were only gunning for the Civil Rights Center. 
 Again, students, faculty, the law school, various campus 
leaders, civil rights organizations, alumni groups,123 hundreds of 
deans and law professors from across the nation, the American 
Association of University Professors,124 and even the University 
of North Carolina’s accrediting agency125 objected. Chancellor 
Carol Folt, notorious for never taking a position on anything,126 

                            
116 Id. 
117 Waggoner, supra note 112. 
118Id. 
119 Stancill, supra note 100. 
120 Id. 
121 Jane Stancill, Litigation Ban to be Studied for UNC Civil Rights Center; No New 
Lawsuits in Meantime, NEWS & OBSERVER (Mar. 2, 2017), 
http://www.newsobserver.com/news/local/education/article136052678.html#stor
ylink=cpy. 
122 Jane Stancill, Key Vote on UNC Center for Civil Rights Scheduled for August, NEWS & 

OBSERVER (July 12, 2017), http://www.newsobserver.com/news/politics-
government/politics-columns-blogs/under-the-dome/article160886504.html. 
123 Wade Smith, Editorial, A Great and Valuable Legacy in Danger, NEWS & OBSERVER 
(July 29, 2017, 3:55 PM), 
http://www.newsobserver.com/opinion/editorials/article164316012.html; see also 
Leah Asmelash, Community Protests Litigation Ban against Center for Civil Rights, DAILY 

TAR HEEL (Aug. 2, 2017), http://www.dailytarheel.com/article/2017/08/center-
civil-rights-protest. 
124 Rudy Fichtenbaum & Michael Decesare, Opinion, UNC Board Should Remember 
UNC Mission, NEWS & OBSERVER (July 31, 2017, 11:00 AM), 
http://www.newsobserver.com/opinion/opn-columns-blogs/opinion-
shop/article164519777.html. 
125 Jane Stancill, A Message to UNC Board: Don’t Micromanage and Avoid Undue Political 
Influence, NEWS & OBSERVER (July 14, 2017, 6:26 PM), 
http://www.newsobserver.com/news/local/education/article161494878.html. 
126 Bradley Saacks, Folt Believes She Should Keep Her Opinions Private, DAILY TAR HEEL 
(Apr. 24, 2015, 12:45 AM), http://www.dailytarheel.com/article/2015/04/folt-and-
race-0424; Souring on Sam, but Where is Folt?, NEWS & OBSERVER (Sept. 1, 2017), 
http://www.newsobserver.com/opinion/editorials/article170800582.html. 



             FIRST AMENDMENT LAW REVIEW          [Vol. 16 

 

62 

overtly opposed the ban.127 Belle Wheelin, president of the 
Southern Association of Colleges and Schools Commission on 
Colleges, warned the Board of Governors not to micromanage 
the campus or yield to political influence.128 Julius Chambers 
had warned that if the Civil Rights Center “did its job” North 
Carolina conservatives would move to close it.129  He proved 
prescient. A former law school dean and American Association 
of Law Schools executive director pressed the case, 
persuasively, that if the Civil Rights Center was closed, the 
UNC School of Law’s accreditation would be threatened.130  
 Unmoved, Long and Knott pushed the litigation ban 
forward.131 In August, 2017, the reviewing committee of the 

                            
127 J. Clara Chan, U. of North Carolina Chancellor Criticizes Boards Proposal to Hamstring 
Civil Rights Center, CHRONICLE OF HIGHER EDUC. (July 31, 2017), 
http://www.chronicle.com/blogs/ticker/u-of-north-carolina-chancellor-criticizes-
boards-proposal-to-hamstring-civil-rights-center/119483. 
128 Stancill, supra note 120.  
129 Gene Nichol, Opinion, Opinion, Julius Chambers Warned That Conservatives Would 
Oppose Civil Rights Center, NEWS & OBSERVER (April 12, 2017), 
http://www.newsobserver.com/opinion/op-ed/article144264019.html. 
130 Judith Wegner, Accrediting Process Can Strengthen UNC, NEWS & OBSERVER (May 
25, 2017), http://www.newsobserver.com/opinion/op-ed/article152735759.html; 
Jane Stancill, Could Proposed Litigation Ban put UNC’s Accreditation at Risk?, NEWS & 

OBSERVER (May 23, 2017), 
http://www.newsobserver.com/news/local/education/article152245127.html.  
131 Jane Stancill, He’s the Driving Force Who Wants to Ban UNC’s Civil Rights Center from 
Litigating, NEWS & OBSERVER (July 27, 2017), 
http://www.newsobserver.com/news/local/education/article163931277.html; 
Elizabeth M. Haddix, Opinion, The Ideological Attack on the UNC Center for Civil 
Rights, NEWS & OBSERVER (July 31, 2017), 
http://www.newsobserver.com/opinion/op-ed/article164531612.html. 
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Board of Governors voted 5-1 to endorse it.132 Long again 
denied that the constraining move was political.133 Civil Rights 
Center Director, Ted Shaw, was candid to say, “I don’t think 
that [the ban] is politically motivated, I know it is. This is an 
ideological hit on the Center for Civil Rights. I think everybody 
knows it.”134 
 On September 8, 2017, the full Board of Governors 
voted, 24-3, to pass the permanent litigation ban, in effect, 
closing the Civil Rights Center.135 Shaw said he wasn’t 
surprised by the vote: “Shame on these folks, shame on them, 
but they’re on the wrong side of history.”136 Steve Leonard, 

                            
132 Chris Fitzsimon, Opinion, Latest in an Ideological Crusade, YOUR DAILY JOURNAL 
(Aug. 3, 2017), http://www.yourdailyjournal.com/opinion/columns/74983/latest-
in-an-ideological-crusade; Chris Fitzsimon, UNC Board Vote on Civil Rights Center the 
Latest Move in an Ideological Crusade, N.C. POLICY WATCH (Aug. 2, 2017), 
http://www.ncpolicywatch.com/2017/08/02/unc-board-vote-civil-rights-center-
latest-move-ideological-crusade/; Committee Oks Plan to End Pro Bono Legal Work by 
UNC Center, WRAL (Aug. 1, 2017), http://www.wral.com/committee-oks-plan-to-
halt-pro-bono-legal-work-by-unc-center/16852604/; Dave Dewitt, Panel OKs 
Litigation Ban for UNC Civil Rights Center, WUNC (Aug. 1, 2017), 
http://wunc.org/post/panel-oks-ligation-ban-unc-civil-rights-center; Karen Sloan, 
University Moves to Block Law School’s Center from Litigating, LAW.COM (Aug. 1, 2017), 
http://www.law.com/sites/almstaff/2017/08/01/university-moves-to-block-law-
schools-center-from-litigating/; Nick Roll, Litigation Ban Advances, and Controversy 
Escalates, INSIDE HIGHER ED (Aug. 1, 2017), 
https://www.insidehighered.com/news/2017/08/02/unc-system-edges-closer-
shutting-down-civil-rights-litigation-chapel-hill; Ray Gronberg, Panel Votes 5-1 Against 
Litigation for UNC Civil Rights Center, THE HERALD-SUN (Aug. 1, 2017), 
http://www.heraldsun.com/news/local/counties/orangecounty/article164667507.
html; Steve Ford, Attack on UNC Center Civil Rights: Even Worse Than it Looks, N.C. 
POLICY WATCH (Aug. 7, 2017), 
http://www.ncpolicywatch.com/2017/08/07/attack-unc-center-civil-rights-even-
worse-looks/; Yes, By a Long Shot, UNC BOG Committee Undercuts Civil Rights, NEWS 

& OBSERVER (Aug. 1, 2017), 
http://www.newsobserver.com/opinion/editorials/article164853927.html. 
133 Dewitt, supra note 131. 
134 Roll, supra note 131.  
135Jane Stancill, Board Bans Legal Actions at Civil Rights Center, NEWS & OBSERVER 
(Sept. 8, 2017), 
http://www.newsobserver.com/news/local/education/article171979707.html.; 
Board of Governors Muzzles UNC Center for Civil Rights WRAL (Sept. 8, 2017), 
http://www.wral.com/board-of-governors-muzzles-unc-center-for-civil-
rights/16934934/; Nick Roll, North Carolina Board Bars Civil Rights Litigation, INSIDE 

HIGHER ED (Sept. 11, 2017), 
https://www.insidehighered.com/news/2017/09/11/north-carolina-board-bars-
unc-center-civil-rights-litigating; Elie Mystal, University of North Carolina Bans Civil 
Rights Center From Protecting Civil Rights, ABOVE THE LAW (Sept. 11, 2017), 
http://abovethelaw.com/2017/09/university-of-north-carolina-bans-civil-rights-
center-from-protecting-civil-rights/; Debra Cassens Weiss, Law Schools Civil Rights 
Center is Barred From Litigating, ABA J. (Sept. 8, 2017), 
http://www.abajournal.com/news/article/law_schools_civil_rights_center_is_barre
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former UNC system faculty chair, said, “we’ve now reached a 
point where the Board of Governors is acting in ways that 
interfere with faculty prerogative on curriculum, on research 
and on service … if we don’t stand up now and try to at least 
maintain the authority we have over these things, we’re going 
to be in rough shape going forward.137    

A right-wing stacked Board of Governors had examined 
hundreds of university centers statewide and determined, 
coincidentally, to close or cripple the UNC School of Law’s 
privately funded Poverty Center and its Civil Rights Center.138 
That, oddly, was just the way things had turned out. Good lord. 
The dishonesty grows as tiresome as the overreach. UNC 
President Margaret Spellings issued a rambling statement.139 No 
one could tell if she was for or against the ban, or if she had 
anything comprehensible to say whatsoever.140 Once more, the 
Board stepped far beyond its jurisdictional authority to work 
potent harm to the vulnerable citizens of North Carolina, and 
to institutions attempting to serve them, in order to march to 
harsh ideological mandate. If poor black and Latino victims of 
civil rights violations were crushed, and the law school’s 
accreditation was sacrificed in the process, no worries. All falls 
before partisanship.        
 

III. LESSONS CONTINUED (OPAQUE) 
 
 If the largest free expression lesson of the first decade of 
the New North Carolina is the revelation that previously 
thought consensus-based, foundational First Amendment 
norms can now, fifty years after their traditional resolution, be 
re-opened in an American state, free speech, to be candid, is not 
the only terrain in which such a re-focus has appeared. Since 
2010, the North Carolina General Assembly has moved very 
aggressively to deny and diminish access to the ballot, overtly 
and repeatedly embraced racial discrimination against African-
Americans, rejected core components of judicial independence, 
crushed long-standing notions of separation of powers, and 
annihilated traditional prerogatives of local government.141 This 
is not the place to re-enter those battles. My point, instead, is 

                            
137 Id.  
138 Sarah Ovaska-Few, UNC System Looking at Campus Centers, Cuts May Follow, N.C. 
POLICY WATCH (Nov 6, 2014), http://www.ncpolicywatch.com/2014/11/06/unc-
system-looking-at-campus-centers-cuts-may-follow/. 
139 See Committee Oks Plan to End Pro Bono Legal Work by UNC Center, supra note 131. 
140 Id.  
141 See generally Altered State: How Five Years of Conservative Rule Have Redefined North 
Carolina, supra note 43. 
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that the greatest surprise triggered by North Carolina’s recent 
governmental experimentations has been the thin embrace 
apparently enjoyed by what I had long thought to be 
uncontested (and treasured) constitutional values–like the right 
to vote, the right to racial equality, the essential nature of 
independent judicial review, and a necessitated commitment to 
balanced and separated powers. It is not really that these 
challenges pose unfathomable legal complexities. It is, rather, 
the revelation that they are on the table at all. Willing steps, by 
the state, to limit the power of citizens and institutions to 
criticize the government are not beyond the ken of our 
constitutional theories and practices. Most of us just thought, 
perhaps, that they would, in 2017, be less readily needed. Some 
things, most supposed, were settled–like the central, defining 
features of the First, Fourteenth, and Fifteenth Amendments. It 
turns out that was wrong.  
 It is also true, however, that some constitutional 
expression challenges have arisen here that are less susceptible 
to apparent and traditional doctrinal resolution. These issues 
touch more opaque frontiers of academic freedom, university 
independence, and protected speech. I find some of them 
sufficiently troubling that I choose, below, to outline 
components of them. I offer, though, no ready and confident 
proposals to solve their challenges. Wiser heads than mine will, 
perhaps, grapple with some of them. I only know that they 
threaten, not that they can be easily resolved.  
 
A. The Open Records Process 
 The studied abuse of the open records process is one 
example. After I had written several articles criticizing 
decisions made by the governor in 2013 and 2014, and calls had 
come my way from the state capital and the Chancellor and 
Provost making various sorts of threats, several publications 
and websites funded by Art Pope spread the word—
aggressively—that this business with Nichol was no longer to 
be tolerated.142 The professor had gone over the top. Enough 
was enough. This, in my view, is perfectly kosher. In fact, it is 
to be expected.            
 Here’s the stickier point. These critical articles were 
immediately followed by aggressive public records requests by 
some of the same outfits (Civitas and company).143 I had dealt 

                            
142 See, e.g., DeLuca & Shaw, supra note 49. 
143 See, e.g., Letter from Regina J. Stabile, Dir., Institutional Records and Reporting 
Compliance, to Colonel Francis X. DeLuca, President, Civitas Inst. (Nov. 22, 2013) 
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with public records requests from the Pope organizations for 
years. These were different, though, because they were not 
tethered to any event or subject matter, where one can simply 
do a word search to comply. They sought, instead, all of my 
email correspondence, calendar entries, letters, phone messages 
and logs, [and] text messages over an extended period of time, 
as well as a list of any electronic devices issued by the 
University. Since most faculty members use their email 
accounts for personal, student, family, and other exchanges, as 
they are permitted to do under University rules, the Civitas 
folks knew that such a demand presented an interesting burden. 
Emails from my wife; my daughters; my mother; my students 
with their class problems and their personal problems, as well 
as their writing assignments and faculty tenure review files, 
along with class evaluations of other professors’ teaching 
performances; evaluations of potential faculty candidates; 
emails from law school applicants; emails from parents about 
their kids’ chances of getting into law school; and lots of 
research from the field–in my case, interviews with poor people 
in North Carolina whom I had (foolishly, apparently) promised 
confidentiality. Civitas demanded it all. No exceptions. Least of 
all the emails from my wife and daughters.  
 Now, I know, big deal, quit whining. You work for the 
state. So get busy. And I do that–eventually turning in over a 
thousand pages of emails. But it also was necessary to go 
through hundreds of other messages with university counsel–
separating what’s privileged, what’s protected by FERPA,144 
and what’s not. It took much of three weeks.  
 Civitas knows this. Maybe next time, they’re assuming, 
Nichol will think twice about writing something critical of 
Governor McCrory. Nichol, however, doesn’t stop writing.  So, 
a few weeks after receiving this large crop of emails, Civitas 
files another request.145 This time it is for a longer period, 
several months.146 Many, many thousands of emails.147 It takes 
over a month to comply. Now, surely, even Nichol will get the 
message. If he keeps writing things we disagree with, we’ll 
make compliance with our public records requests a full time 

                                                            
from Colonel Francis X. DeLuca, President, Civitas Inst., to Public Records, Office 
of the Univ. Counsel, Univ. of N.C (Feb. 21, 2014, 10:45 AM EST) (filing a request 
for public records pertaining to Gene Nichol and his work with the UNC Center for 
Poverty, Work, and Opportunity, pursuant to § 132 of the North Carolina General 
Statutes) (on file with author).  
144 See Family Education Rights and Privacy Act, 20 U.S.C. § 1232g (2012). 
145 E-mail from Colonel Francis X. DeLuca, President, Civitas Inst., to Public 
Records, Office of the Univ. Counsel, Univ. of N.C. (Feb. 21, 2014, 10:45 AM EST). 
146 Id. 
147 Id. 
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job. He won’t be able to teach his classes and he won’t be able 
to write anything whatsoever. I tried to explain this to the 
Provost and Chancellor, believing that it presented a significant 
institutional issue.148 But they are apprehensive about Civitas, 
so they wouldn’t even answer my queries. At the same time, 
Art Pope, funder of Civitas and Governor McCrory’s budget 
director, is setting the University’s budget.149 So they are not 
going to do anything to annoy him. This process stayed on 
course until the Poverty Center closed. Then, mysteriously, it 
stopped.   
 This is the use of government power to suppress speech, 
though, as I said, I don’t readily see how to fix it. It is not as if 
someone like me can go to the legislature and ask them to 
amend the open records law. And, besides, I believe we need a 
generous open records law. Plus, all the record requesting, in 
this instance, is being carried out by a purportedly private 
group. To make it more complicated, however, it is a private 
group that is completely funded by one of the governor’s 
cabinet members–someone who can call the shots and still say 
it is somebody else’s work.  I start to wonder, as well, if the 
phenomenon will spread.  Governors now rush to get their own 
political action committees up and running as soon as they go 
into office, paid for by often virtually unlimited dark dollars, so 
they can run ads, if necessary, to offset sinking popularity from 
the governor’s decision-making.150 Now, perhaps, they will 
begin to set up these supposedly independent action squads, 
like Civitas, funded by private donors, to harass their 
adversaries and critics.151 The officeholder, then, can publicly 
wash his hands of it: “I’m not doing it.” It’s all kosher. Just 
good, independent, First Amendment work. As I said, I don’t 
know what the answer might be. 
 

                            
148 E-mail from Gene Nichol, Boyd Tinsley Distinguished Professor of Law, Univ. of 
N.C. Sch. of Law, to James Dean, Jr., Former Executive Vice Chancellor and 
Provost, Univ. of N.C., & Carol Folt, Chancellor, Univ. of N.C. (Dec. 14, 2013, 9:26 
AM EST) (on file with author). 
149 John Frank, Art Pope to Step Down as North Carolina Budget Director, CHARLOTTE 

OBSERVER (Aug. 6, 2014), http://www.charlotteobserver.com/news/politics-
government/article9147674.html. 
150 See, e.g., Jason Rosenbaum, Secretive Nonprofits Back Governors Around the Country, 
NPR (May 6, 2017, 7:48 AM), 
https://www.npr.org/2017/05/06/526795686/secretive-nonprofits-back-governors-
around-the-country. 
151 Civitas, for example, published a registry of names and photos of Moral Monday 
arrestees—in ways that were said to mimic the actions of the White Citizens’ 
Councils of the 1950s and 1960s—in what some saw as an attempt to intimidate the 
demonstrators. See Laura Candler, Civitas’ Moral Monday Arrestee Database Elicits 
Critical Responses, WUNC (June 21, 2013), http://wunc.org/post/civitas-moral-
monday-arrestee-database-elicits-critical-responses#stream/0. 
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IV. USING THE CARROT 

 It is, of course, possible to interfere with the 
independence of universities by use of the carrot as well as the 
stick. Closing centers and threatening Islamic scholars is one 
way to impact the work of the academy. Another tool is the 
appropriation process and, even more difficult to get one’s arms 
around, the always tempting largesse of private donors.   
 In 2016, the General Assembly created the North 
Carolina Policy Collaboratory.152 There, under the auspices of 
UNC-Chapel Hill, scientists will conduct environmental policy 
research pursuant to an unrequested $4.5 million opening 
appropriation and a million dollars in continuing funding.153 
The project was apparently the brainchild of Senator Phil 
Berger and Chancellor Carol Folt–meant, in Berger’s words, to 
provide research on “environmental and economic [issues] . . . 
[related to] environmental and water quality” in North 
Carolina.154 Berger is apparently disenchanted with the work 
product of the nationally recognized UNC Institute for the 
Environment155, noting that at UNC, faculty members register 
as Democrats twelve times as frequently as Republicans.156 So a 
new institute would, seemingly, produce environmental 
research more congenial to Republican Senate leader Berger. 
One of Berger’s staff members was quickly hired as the 
director157 of the new “collaboratory”–a term employed, one 
guesses, to avoid the use of the dreaded label “Center.” 

                            
152 Jane Stancill, Legislature’s Push for Environmental Policy Causes Unease at UNC, THE 

CHARLOTTE OBSERVER (Aug. 20, 2016, 8:24 PM), 
www.charlotteobserver.com/news/local/education/article96951662.html. 
153 See Rick Seltzer, When Lawmakers Set Up a Policy Research Center, INSIDE HIGHER 

ED (Aug. 15, 2016), 
https://www.insidehighered.com/news/2016/08/15/legislature-mandated-
environmental-policy-center-ruffles-feathers-unc. 
154 Stancill, supra note 150 (internal quotation marks omitted). 
155 “The Institute for the Environment, initially formed in 1998 as the Carolina 
Environmental Program, has 45 to 50 faculty and staff members, and works with 
graduate students and undergraduates. Since 2007, it has boosted its research profile 
in areas of watershed science and management, air quality, sustainable community 
design and energy. UNC has funding from the National Science Foundation for a 
large project on water scarcity with Cornell University, for example.” Id. 
156 See William Snider, Opinion, UNC Professor: Here’s Why Most UNC Faculty Members 
are Democrats, CHARLOTTE OBSERVER (Aug. 23, 2016, 12:30 PM), 
http://www.charlotteobserver.com/opinion/article97341242.html (discussing how 
factors such as “the anti-science attitude adopted by many rank and file Republicans” 
provide a “more objective explanation[] for the imbalance of party affiliation”). 
157 Lisa Sorg, Monday Surprise: Jeffrey Warren Named as New Research Director, N.C. 
POLICY WATCH: THE PROGRESSIVE PULSE (Mar. 6, 2017), 
http://pulse.ncpolicywatch.org/2017/03/06/monday-surprise-jeffrey-warren-
named-research-director-nc-policy-collaboratory/#sthash.imiuVLLL.dpbs. 
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 Chancellor Folt refused to be interviewed about the 
project.158 Steve Leonard, former UNC Faculty Assembly chair, 
said the “collaboratory bypassed the normal processes of 
faculty governance and UNC policy . . . campus leaders [were] 
trying to figure out how to give it some academic respectability 
[but] they [could not] even name the faculty who would be 
participating in.”159 Astonishingly, the project is overseen by 
and reports to the Vice-Chancellor for Campus Enterprises, 
Brad Ives, instead of the Provost or dean of the graduate 
school. It thus avoids the academic side of the campus entirely, 
as if the research project was a new cooling plant, or coffee 
shop, or parking deck.160 The UNC website says Ives’ other 
duties include overseeing campus parking, the bus system, 
student stores, auxiliary services, trademarks, and licensing.161 
He’s not an academic, but, thankfully, he was a former assistant 
secretary for Governor McCrory.162 So the politics is right. The 
Collaboratory’s work product will enjoy the reputation and 
name of the University of North Carolina without having to 
deal with its pesky academic standards and processes. 
 Finally, and assuredly even more complex, late in the 
fall of 2016, Western Carolina University accepted a $1.8 
million gift from the Charles Koch foundation to establish the 
“Center for the Study of Free Enterprise.”163 The WCU Faculty 
Senate voted 21-3 to reject the gift and the program that 
followed it, saying that “[t]he Charles Koch Foundation has 
previously set forth explicit expectations in line with [its] 
political views in exchange for monetary gifts to universities, 
thereby constraining academic freedom by influencing and 

                            
158 See Office of the Univ. Commc’ns, UNC-Chapel Hill Moves Forward with 
Environmental Policy Collaboratory with State Appropriation, UNIV. OF N.C. AT CHAPEL 

HILL NEWS (Aug. 26, 2016, 6:22 PM), http://uncnews.unc.edu/2016/08/26/unc-
chapel-hill-moves-forward-environmental-policy-collaboratory-state-appropriation/; 
Jane Stancill, UNC Leader Says Environmental Collaboratory Fits with School’s Mission, 
NEWS & OBSERVER (Aug. 26, 2016), 
http://www.newsobserver.com/news/local/education/article98180857.html. 
159 Stancill, supra note 150; see also Seltzer, supra note 151.  
160 See Brad Ives, Associate Vice Chancellor for Campus Enterprises, UNC DIV. OF FIN. AND 

ADMIN. (May 4, 2015), http://fa.unc.edu/news/2015/05/04/brad-ives-becomes-
associate-vice-chancellor-for-campus-enterprises/. 
161 Id. 
162 Id. 
163 See Rex Hodge, WCU Accepts Funding from Koch Foundation, WLOS NEWS (Sept. 
23 2016), http://wlos.com/news/local/wcu-accepts-funding-from-koch-foundation; 
Davin Eldridge, New Center at WCU has Faculty Cautious, Optimistic, BLUE RIDGE PUB. 
RADIO (Oct. 20, 2016), http://wcqs.org/post/new-center-wcu-has-faculty-cautious-
optimistic; Eleanor J. Bader, UnKoch My Campus: Opposing Billionaires’ Efforts to 
Infiltrate Higher Education, TRUTHOUT (Dec. 7, 2016), http://www.truth-
out.org/news/item/38635-unkoch-my-campus-opposing-billionaires-efforts-to-
infiltrate-higher-education. 
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interfering with the development of new knowledge.”164 Faculty 
also objected as well that university policies were not followed 
in establishing the center and that the campus would have to 
invest $1.3 million of its own scarce resources to meet the terms 
of the donation.165 The Chancellor, the Provost, and the Board 
of Trustees–perhaps conscious of the possibility of losing their 
own jobs (University President Tom Ross had recently been 
fired for political reasons166)–overruled the faculty and accepted 
the money and the program that was required to come with 
it.167 Unlike in the case of the NC Collaboratory, though, the 
Western Carolina chancellor did indicate that faculty hiring, 
curriculum development, and center activities would, in the 
future, be left “in the hands of the faculty.”168 
 Now, as to these funding measures—influencing of the 
output of universities with dollars, public, or private, rather 
than censorship—I have no magic answers. Certainly, in my 
view, there are no legally derived or constitutionally driven 
standards to fall back on.  I am at heart a “let a thousand 
flowers bloom” sort, and I wouldn’t know readily how to 
distinguish between sources and conditions of largesse. Others 
might be better at that than I’d be. 
 I have started to think, though, that a procedural 
measure might prove helpful. It would be controversial, to be 
sure, and I have my doubts that it could be compulsory, as a 
matter of free expression or academic freedom mandate. I 
know it would be clunky and imperfect. But I think it might be 
helpful to say, whatever the goal or subject matter of the newly 
funded initiative, that university programs in teaching and 
research have to be approved through a process of faculty 
governance. They cannot simply be driven and secured by a 
chancellor or a president or a Board of Governors. Without 
faculty approval, there is simply too great a potential threat to 
academic independence.  

  

                            
164 Jane Stancill, Koch-Funded Center Approved at Western Carolina University, NEWS & 

OBSERVER (Dec. 4, 2015, 10:51 AM), 
http://www.newsobserver.com/news/local/education/article47942585.html. 
165 See id. 
166 More Proof Firing of UNC President Ross Purely Partisan, NEWS & OBSERVER (Mar. 
21, 2016, 5:33 PM), 
http://www.newsobserver.com/opinion/editorials/article67391192.html 
(explaining that UNC System President Tom Ross was fired for his associations with 
the Democratic party). 
167 See Stancill, supra note 162. 
168 Id. 
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 I know that university rules and statutory authorities are 
written in a thousand disparate ways. And powers are usually 
described to reside very broadly in governing boards and 
administrators.169 But, when you think of it, we do have some 
such limiting traditions of longstanding. Regardless of how the 
formal authorities are characterized, we typically believe that 
faculty appointments and tenure decisions, for instance, can 
only be made through a process of faculty decision-making and 
governance.  
 And if we survey the landscape of North Carolina at this 
moment, it is possible to see how important that particular 
constraint can be. I have little doubt, for example, that without 
the tradition-driven constraint of faculty governance, in 2017, 
across the UNC system, chancellors and provosts would have 
been handing out marvelous, tenured faculty appointments to 
members of the General Assembly, their staffs, and their 
children as quickly as they were requested. I concede that may 
sound extreme. I understand that you may not believe me on 
this claim, even if you do on some others. But I am virtually 
certain this is correct.170 It makes no sense to assume, in North 
Carolina, in these challenging days, that immensely highly-
paid, but obviously highly jeopardized, administrative leaders 
are going to stand as bulwark for academic independence. 
Governing boards stacked with political operatives and 
potential high-dollar donors are not great candidates for the 
protection of core values of academic freedom and 
independence. Nor are the chancellors, provosts, and presidents 
that they choose to employ. University academic independence 
has disappeared in North Carolina. It was easily surrendered. It 
won’t readily return. There are no more Bill Aycocks.171 
 So, it is unwieldy, but I would require faculty 
governance protocols for university teaching and research 
efforts. That shouldn’t sound as radical as it does. But we have 
oozed a long way off course in recent decades. When Bill 
Aycock stood defiantly against the North Carolina Speaker Ban 

                            
169 See, e.g., H.B. 527, 2017 Gen. Assemb., 196th Sess. (N.C. 2017). 
170  As if to echo the point, as this piece went to press, newspapers reported that 
Chancellor Folt had hired Clayton Somers, former Chief of Staff to Speaker of the 
House Tim Moore, paying him $280,000 in January. See Jane Stancill, Most State 
Employees Got a $1,000 Raise. This UNC- Chapel Hill Staffer Got $50,000. NEWS & 

OBSERVER (Sept. 27, 2017, 2:16 PM), 
http://www.newsobserver.com/news/local/education/article175688931.html.  
Somers’ former salary had been $158,000. Id. Then, in June, 2017—six months 
later—Summers received an additional $50,000 raise while most employees received 
a $1000 raise. Id. 
171 See generally, Gene R. Nichol, Bill Aycock and the North Carolina Speaker Ban Law, 79 

N.C. L. REV. 1725 (2001). 
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in 1962 and 1963, he said he was required to “reject the 
economic, social and political pressures which fetter research, 
publication, and teaching.”172 If the campus failed to “reject 
these pressures,” he stated, “UNC would forfeit [its] claim to be 
a university.”173 Carolina had come far, he concluded, “short 
on cash, but . . . long on freedom.”174 Here’s hoping that 
essential, defining tradition can continue. Hark the sound. 
 
 

                            
172 Judith Wegner, William B. Aycock, Our Champion, 43 NORTH CAROLINIANA SOC’Y 

IMPRINTS 8 (2007). 
173 Valerie Strauss, No More Poverty in North Carolina? UNC Panel Wants to Close 
School’s Poverty Center, WASH. POST (Feb. 19, 2015), 
https://www.washingtonpost.com/news/answer-sheet/wp/2015/02/19/no-more-
poverty-in-north-carolina-unc-panel-wants-to-close-schools-poverty-
center/?utm_term=.2d433a84d174. 
174 Nichol, supra note 169. 
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INTRODUCTION 

 
The Interstate Highway System contains 

approximately 47,000 miles, or 1 percent of all public roads 
in the United States.1 Of these interstates, the five most 
scenic2 have something in common: natural beauty 
unobscured by billboards. Though these highways3 have 
managed to avoid the “visual pollution” and “junk mail of 
the American highway,”4 there are an estimated 425,000 to 
450,000 billboards lining the rest of America's federal aid 
highways.5 While the benefits and detriments of billboard 
placement along the interstate may be debated,6 they have 
been a part of the landscape since the 1800s.7  

The earliest 
billboards featured hand painted posters,8 while 
contemporary mass-produced billboards have the potential to 
launch huge marketing campaigns.9 The combination of the 

                                                        
* J.D. Candidate, Class of 2018, University of North Carolina School of Law; Staff 
Member, First Amendment Law Review. 
1 Office of Highway Policy Information, Highway Finance Data Collection, U.S. DEP’T 

OF TRANSP.: FED. HIGHWAY ADMIN., 
https://www.fhwa.dot.gov/policyinformation/pubs/hf/pl11028/chapter1.cfm (last 
modified Nov. 7,  2014). 
2 Arthur Weinsten, 5 Great Scenic Interstates in the U.S., LISTOSAUR: TRAVEL (Feb. 22, 
2016), https://listosaur.com/travel/5-great-scenic-interstates-in-the-u-s/. 
3 Throughout this Note, the terms “highways” and “interstate” will be used 
interchangeably, unless otherwise noted. 
4 The Truth About Billboards, SCENIC AMERICA, http://www.scenic.org/billboards-a-
sign-control/the-truth-about-billboards (last visited Mar. 31, 2017). 
5 HBA: Facts & Figures, SCENIC AMERICA, http://www.scenic.org/billboards-a-sign-
control/highway-beautification-act/117-hba-facts-a-figures (last visited Mar. 31, 
2017). 
6 Benefits of outdoor advertising include increased advertising campaign performance 
and audience reach. Benefits of Outdoor, JCDECAUX, 
http://www.continentaloutdoor.com/benefits-of-outdoor (last visited Mar. 31, 
2017).  Detriments of billboards along the highways include visual pollution and 
endangerment of safety. The Truth About Billboards, supra note 5. 
7 History of OOH, OUTDOOR ADVERT. ASS’N OF AMERICA, 
http://oaaa.org/About/HistoryofOOH.aspx (last visited Mar. 31, 2017) (“The 
earliest recorded leasings of billboard occurred in 1867.”). 
8 Id. (“The large format American poster (measuring more than 50 square feet) 
originated in New York when Jared Bell began printing circus posters 1835.”). 
9 See Katie Richards, Chicken With a Beef: The Untold Story of Chick-fil-A’s Cow Campaign: 
How the Richards Group Found a Winning Creative Recipe, ADWEEK (June 17, 2016), 
http://www.adweek.com/brand-marketing/chicken-beef-untold-story-chick-fil-cow-
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production of the Model T and the standardization of 
billboard structures led to a booming increase in billboards 
across the country,10 later resulting in the Federal Highway 
Beautification Act.11  

 The Federal Highway Beautification Act (“HBA”), 
signed into law in 1965, was intended to follow through on 
President Lyndon Johnson's State of the Union address 
which proclaimed that “[a] new and substantial effort must 
be made to landscape highways to provide places of 
relaxation and recreation wherever our roads run.”12 This act 
established federal control over billboards along interstate 
highways by creating size, spacing, and lighting standards, 
reasoning that 

 
the erection and maintenance of outdoor 
advertising signs, displays, and devices in areas 
adjacent to the Interstate System and the 
primary system should be controlled in order 
to protect the public investment in such 
highways, to promote the safety and 
recreational value of public travel, and to 
preserve natural beauty.13  

 
While this federal act seems innocuous as just one 

section in the Highways Title of the United States Code it, 
along with similar acts promulgated by the states (usually 
through their Departments of Transportation), bleeds into the 
purview of First Amendment jurisprudence. This Note will 
argue that prior to Reed v. Town of Gilbert,14 the HBA was likely 
an unconstitutional regulation of signs based solely on their 
content. This Note will then go on to argue that now, in the 

                                                                                                                            
campaign-171834/ (describing how the success of the initial “Eat Mor Chikin” 
billboard launched Chick-Fil-A's larger marketing campaign). 
10 “With the introduction and wide adoption of Ford’s Model T automobile, more 
people were on the road, on highways, and outside of the home. . . . [Businesses] had 
[a] relatively captive audience to broadcast messages to with minimal competition” 
Cat Chien, Billboard Evolution, 1 FOUR PEAKS REV. 86, 88–89 (2011). “In 1900, 
a standardized billboard structure was established in America, and ushered in a 
boom in national billboard campaigns. Confident that the same ad would fit  
billboards from coast to coast, big advertisers like Palmolive, Kellogg, and Coca-Cola 
began mass-producing billboards as part of a national marketing effort. By 1912, 
standardized services were available to national advertisers in nearly every major 
urban center.” History of OOH, supra note 8. 
11  23 U.S.C. § 131 (2012). 
12 Lyndon B. Johnson, President of the U.S., Annual Message to the Congress on the 
State of the Union (Jan. 4, 1965) (transcript available at 
http://www.presidency.ucsb.edu/ws/?pid=26907). 
13 23 U.S.C. § 131(a) (2012). 
14 135 S. Ct. 2218 (2015). 
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wake of the Court’s sweeping definition of “content based,” 
the HBA almost certainly violates the First Amendment. 

This Note proceeds in the following parts: (1) an 
overview of First Amendment jurisprudence as it relates to 
sign regulation prior to Reed v. Town of Gilbert; (2) a brief 
explanation of Reed v. Town of Gilbert and its resulting effects 
on the First Amendment  (3) a detailed description of the 
Highway Beautification Act and its regulations; (4) an 
explanation of how the Reed decision has likely rendered the 
HBA unconstitutional; (5) a short summary of a recent 
challenge to a state HBA in the wake of Reed; and (6) 
concluding thoughts. 

I. FIRST AMENDMENT PROTECTION OF SIGNS AND 

BILLBOARDS BEFORE REED 
 

The First Amendment of the Constitution states that 
“Congress shall make no law . . . abridging the freedom of 
speech.”15 Though not “speech” in the traditional sense,16  

signs and billboards are protected by the First Amendment  
as “a well-established medium of communication, used to 
convey a broad range of different kinds of messages.”17 The 
challenge in regulating this area emerges in the conflict 
between the communicative and non-communicative aspects 
of signs and billboards: 

 
[a]s with other media, the 
government has legitimate interests 
in controlling the 
noncommunicative aspects of the 
medium, but the First and 
Fourteenth Amendments foreclose 
a similar interest in controlling the 
communicative aspects. Because 
regulation of the 
noncommunicative aspects of a 
medium often impinges to some 
degree on the communicative 
aspects, it has been necessary for 
the courts to reconcile the 
government's regulatory interests 

                                                        
15 U.S. CONST. amend. I.  
16 See Speech, MERRIAM-WEBSTER, https://www.merriam-
webster.com/dictionary/speech (last visited Mar. 31, 2017) (defining speech as “the 
communication or expression of thoughts in spoken words”) (emphasis added).  
17 Metromedia, Inc. v. City of San Diego, 453 U.S. 490, 501 (1981). 
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with the individual's right to 
expression.18  

  
Though First Amendment Protection for signs is 

presently well established, federal and local governments are 
able to work around this challenge by regulating the time, 
place,19 and manner of speech, as long as the regulations are 
reasonable.20 Prior to Reed, a regulation of speech, and thereby 
signs, was permissible if it was narrowly tailored to serve 
significant government interests, left open ample alternative 
channels for the communication of the same information, and 
could be justified without reference to the content of the 
speech.21 The content  neutrality  analysis  of the restrictions  
was  critical  in  determining  whether  a  governmental  
regulation fell within the bounds of the First Amendment. 
Before the Reed decision, a regulation w a s  usually said to be 
content-neutral if it could be “justified without reference to the 
content of the regulated speech.”22 Conversely, regulations 
were not content-neutral when they prohibited “restrictions not 
only on particular viewpoints but also an entire topic.”23   
 This analysis was and remains crucial because it 
determines the level of scrutiny with which courts review 
challenged regulations. Regulations that are content- neutral 
are reviewed with a lower level of scrutiny such that they 
must only advance legitimate or significant government 
interests—a wide ranging spectrum which includes public 
safety,24 traffic control,25 and even unwanted noise protection.26 
Conversely, regulations that are content-based are presumed to 

                                                        
18 Id. at 502 (citations omitted). 
19 “Place” in this context may also be referred to as “forum.” See Boardley v. U.S. 
Dep't of Interior, 615 F.3d. 508, 514 (D.C. Cir. 2010) (referring to “traditional public 
fora” as “places”). 
20 Dimas v. City of Warren, 939 F. Supp. 554, 557 (E.D. Mich. 1996) (internal 
quotation marks and citations omitted). 
21 Id. (citing Metromedia, Inc. v. City of San Diego, 453 U.S. 490 (1981)). 
22 Ward v. Rock Against Racism, 491 U.S. 781, 782 (1989). 
23 William M. Howard, Annotation, Constitutionality of Restricting Public Speech in 
Street, Sidewalk, Park, or Other Public Forum—Manner of Restriction, 71 A.L.R. 6th 471 
(2012). 
24 See, e.g., McCullen v. Coakley, 134 S. Ct. 2518, 2535 (2014) (“We have, moreover, 
previously recognized the legitimacy of the government's interests in ‘ensuring public 
safety and order, promoting the free flow of traffic on streets and sidewalks . . . .’” 
(citing Schenck v. Pro-Choice Network of W. N.Y., 519 U.S. 357, 376 (1997))). 
25 See id. 
26 See, e.g., Ward, 491 U.S. at 796 (“[I]t can no longer be doubted that government 
‘has a substantial interest in protecting its citizens from unwelcome noise.” (citing 
City Council of Los Angeles v. Taxpayers for Vincent, 466 U.S. 789, 806 (1984))) 
(internal alterations omitted). 
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violate the First Amendment27 and must survive strict 
scrutiny. To survive strict scrutiny, the interests advanced by 
the government must be compelling, the r egu la t ion  must 
be narrowly tailored to achieve the compelling interest, and 
the content-based regulation must be the least restrictive means 
of advancing the compelling interest.28  While the lower level of 
scrutiny used for content-neutral regulations is easily met by the 
government, the compelling interest standard of strict scrutiny 
is a much higher bar. 
 Another aspect of First Amendment jurisprudence that 
relates to the HBA is the slightly different protection granted to 
commercial speech. Regulations for commercial speech receive 
“different, less rigorous protection”

 
from courts compared to 

the protections given to noncommercial speech detailed 
above.29 “Signs with commercial messages are a form of 
commercial speech,”30 and as a result, billboard and sign 
regulation may at times implicate the commercial speech 
doctrine,31 which “accords a lesser protection to commercial 
speech than to other constitutionally guaranteed expression.”32 

The test for the commercial speech examines whether the 
speech concerns a lawful activity, and if so, whether the 
regulation implements and directly advances a substantial 
government interest, and whether the regulation reaches no 
further than necessary.33 The test differs from that of 
noncommercial regulations in two basic regards: (1) the court 
must first determine whether the commercial speech falls within 
protected expression, and (2) the presumption of 

                                                        
27 See Simon & Schuster, Inc. v. Members of the N.Y. State Crime Victims Bd., 502 
U.S. 105, 115 (1991) (“A statute is presumptively inconsistent with the First 
Amendment if it imposes a financial burden on speakers because of the content of 
their speech.”). 
28 See, e.g., United States v. Playboy Entm’t Group, Inc., 529 U.S. 803, 813 (2000) 
(explaining the standard of review for content-based speech restrictions). 
29

 DANIEL R. MANDELKER ET AL., PLANNING AND CONTROL OF LAND 

DEVELOPMENT: CASES AND MATERIALS 1051 (9th ed. 2016). 
30 Id. 
31 See Cent. Hudson Gas & Elec. Corp. v. Pub. Serv. Comm’n, 447 U.S. 557, 563–64 
(1980). 
32 Id. at 563. 
33 The Supreme Court has “adopted a four-part test for determining the validity of 
government restrictions on commercial speech as distinguished from more fully 
protected speech. (1) The First Amendment protects commercial speech only if that 
speech concerns lawful activity and is not misleading. A restriction on otherwise 
protected commercial speech is valid only if it (2) seeks to implement a substantial 
governmental interest, (3) directly advances that interest, and (4) reaches no further 
than necessary to accomplish the given objective.” Metromedia, Inc. v. City of San 
Diego, 453 U.S. 490, 507 (1981) (citing Cent. Hudson Gas & Elec. Corp., 447 U.S. 
557, 563–66 (1980)). 
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constitutionality is modified to determine whether the 
regulation is “not more extensive than necessary.”34 

 
 

For the First Amendment commercial speech 
protections to apply, the speech “must concern a lawful activity 
and not be misleading.”35 If the speech meets this criteria, the 
test continues on to determine whether the speech is protected 
and as a result whether the regulation is permissible.36 If the 
speech does not concern a lawful activity and/or is misleading, 
the speech is not protected by the First Amendment.37 The 
commercial speech doctrine is an important component in 
understanding the relationship between the sign and billboard 
regulation and the First Amendment and worth this brief 
discussion. However, the HBA itself likely falls outside the 
bounds of this doctrine and will thus be analyzed later in this 
paper under general First Amendment protections of speech. 
 As described, prior to Reed, the content-neutrality 
analysis for regulations on speech looked at whether the 
regulation was narrowly tailored to serve significant 
government interests, left open ample alternative channels for 
the communication of the same information, and could be 
justified without reference to the content of the speech.38 This 
note now turns to an examination of Reed and the new content-
neutrality analysis it established.  

II. REED V. TOWN OF GILBERT AND ITS RESULTING EFFECTS ON 

THE FIRST AMENDMENT 
 

The Supreme Court's decision in Reed v. Town of 
Gilbert39 seemed at first glance to be a simple decision 
regarding the constitutionality of a small town's signage 
ordinance with little impact on ordinances elsewhere. 
However, the Supreme Court, in deciding this case, 
“rearticulated the standard for when regulation of speech is 
content based,”40 possibly changing the content-neutrality 
analysis for all government ordinances. 

In Reed, a Church and pastor sought to place 
temporary signs around town that announced the location of 
their service each week.41 The Town's ordinance prohibited 

                                                        
34 MANDELKER, supra note 30, at 1051. 
35 Cent. Hudson Gas & Elec. Corp., 447 U.S. at 566 (1980). 
36 MANDELKER, supra note 30, at 1051. 
37 Id. 
38 MANDELKER, supra note 30, at 1053. 
39 135 S. Ct. 2218 (2015). 
40 Anthony D. Lauriello, Panhandling Regulation After Reed v. Town of Gilbert, 116 
COLUM. L. REV. 1105, 1105 (2016). 
41 Reed, 135 S. Ct. at 2225. 
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any outdoor sign display without a permit, but exempted 
various categories of signs from this requirement, as long as 
those signs complied with certain regulations.42 The church was 
frequently stopped from placing its signs around town 
because the signs violated the town's restrictions on the size, 
duration, and location of temporary directional signs.43 The 
Church and pastor challenged the ordinance as a violation of 
free speech because the ordinance contained varying 
restrictions for signs based on the category of sign.44 
Pertinently, the ordinance allowed “Ideological Signs”45 to be 
up to 20 square feet in area and to be placed in all “zoning 
districts” without time limits, allowed “Political Signs”46 to 
be up to 16 square feet on residential property and up to 32 
square feet on nonresidential property and displayed  up to 
60 days before a primary election and up to 15 days 
following a general election, and allowed “Temporary 
Directional Signs”47 to be  six square feet  on private property 
or on a public right-of-way as long as no more than four signs 
were placed on a single property at any time and displayed, 
no more than 12 hours before the event and no more than 1 
hour afterward.48 

The Supreme Court ultimately found the town's 
ordinance invalid, concluding it was an unconstitutional 
restriction on free speech because it was not “content-
neutral” as applied and thus failed a strict scrutiny analysis.49 
While the ruling regarding the Town of Gilbert's ordinance 
was unanimous, the reasoning was fractured, with several 
judges coming to the conclusion differently.50  

                                                        
42 Id. 
43 Id. 
44 Id. at 2224–26. 
45 “This category includes any sign communicating a message or ideas for 
noncommercial purposes that is not a Construction Sign, Directional Sign, 
Temporary Directional Sign Relating to a Qualifying Event, Political Sign, Garage 
Sale Sign, or a sign owned or required by a governmental agency.” Id. at 2224 
(internal quotation marks omitted).   
46 “Political signs” are defined as a “temporary sign designed to influence the 
outcome of an election called by a public body.” Id. 
47 “This includes any 'Temporary Sign' intended to direct pedestrians, motorists, and 
other passersby to a ‘qualifying event’. . . . A ‘qualifying event’ is defined as any 
'assembly, gathering, activity, or meeting sponsored, arranged, or promoted by a 
religious, charitable, community service, educational, or other similar non-profit 
organization.’” Id.  
48 Id. 
49 Id. at 2231–32. 
50 The rationales used by the justices to reach the decision were different. Four 
opinions were issued: the majority opinion (authored by Justice Thomas and joined 
by five others), one concurrence (authored by Justice Alito and joined by two others, 
representing three of the six justices in the majority), and two concurrences in the 
judgment (one by Justice Kagan, joined by two others, and one by Justice Breyer). See 
generally id. 
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Writing for the majority, Justice Thomas found that 
the town's ordinance imposed more stringent restrictions on 
temporary directional signs (the type used by the Church) 
than were placed on other types of signs.51 Thus, because 
“[t]he restrictions in the Sign Code that apply to any given 
sign thus depend entirely on the communicative content of 
the sign . . . [o]n its face, the Sign Code is a content-based 
regulation of speech.”52 Since the ordinance was content-
based, it needed to be justified by compelling government 
interests; the majority found that it was not.53  
 In coming to this decision, the majority reaffirmed the 
traditional definition of content-based regulations, stating that 
“[g]overnment regulation of speech is content based if a law 
applies to particular speech because of the topic discussed or 
the idea or message expressed.”54 However, the majority 
departed from previous standards in setting out a new test, or 
order of events, for determining content neutrality that 
genuinely changed the analysis. 

 
Courts must now consider 

first “whether a law is content neutral on its face before turning 
to the law's justification or purpose.”55 The majority further 
held that, “[a] law that is content based on its face is subject to 
strict scrutiny regardless of the government's benign motive, 
content-neutral justification, or lack of 'animus toward the 
ideas contained' in the regulated speech.”56  

This holding 
demonstrated a significant departure from the previous 
content-neutrality analysis where the intent of the 
governmental regulation played a key role in determining 
whether an ordinance was content-neutral.57 The two-part test 
and content-neutrality standard set forth in the majority is in 
conflict with the previous understanding of how government 
ordinances are scrutinized after First Amendment challenges. 
In his concurrence, Justice Alito claims that “[p]roperly 
understood, today's decision will not prevent cities from 

                                                        
51 See id. at 2224. 
52 Id. at 2227. 
53 The town offered two interests: (1) preserving the town's aesthetic appeal and (2) 
traffic safety. Id. at 2231. The Court held that the interests were not “compelling” 
but, even if they were, they still failed as under-inclusive distinctions. Id.  
54 Id. at 2227. 
55 Id. at 2228. 
56 Id. 
57 “[T]he United States similarly contends that a sign regulation is content neutral—
even if it expressly draws distinctions based on the sign's communicative content—if 
those distinctions can be  ‘justified without reference to the content of the regulated 
speech.’” Id. (citing Brief for United States as Amicus Curiae at 20, 24, Reed v. Town 
of Gilbert, 135 S. Ct. 2218 (2015)). 
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regulating signs in a way that fully protects public safety and 
serves legitimate esthetic [sic] objectives.”58 

 
 

 The other concurring Justices, while agreeing with the 
majority's conclusion, push back against this change in the 
content-neutrality analysis, which they seem to view as 
significant. Justice Kagan’s concurrence critiques the broad 
sweep of the majority opinion, denouncing “the consequences 
of subjecting more laws to strict scrutiny under Justice 
Thomas's formalist approach.”59 Justice Kagan states that 
“communities will find themselves in an unenviable bind: 
They will have to either repeal the exemptions that allow for 
helpful signs . . . or else lift their sign restriction,”60 in order to 
comply with the First Amendment. 

In the alternative, Justice Kagan suggests a content-
neutrality analysis that allows the administration of “our 
content-regulation doctrine with a dose of common sense, so 
as to leave standing laws that in no way implicate its intended 
function.”61 Justice Kagan writes that “[t]he Town of Gilbert's 
defense of its sign ordinance . . . does not pass strict scrutiny, 
or intermediate scrutiny, or even the laugh test.”62 Thus she 
finds that the majority did not need to address the level-of-
scrutiny question.63 

Justice Breyer's concurrence also rejects the black and 
white approach taken by the majority writing, “content 
discrimination . . . cannot and should not always trigger strict 

                                                        
58 Id. at 2233–34 (Alito, J., concurring). Joining the majority, Justice Alito provides 
“words of further explanation.”Id. at 2233 (Alito, J., concurring).

 
Justice Alito offers 

a list of sign regulations that he suggests would not be content-based after Reed: rules 
regulating the size of signs, rules regulating location, distinguishing between lighted 
and unlighted, fixed messages versus messages that change, private versus public 
property, on-premises versus off-premises,

 
restricting total number of signs allowed 

per mile of roadway, and time restrictions on signs advertising a one-time event. Id. 
(Alito, J., concurring). While the purpose of the concurrence is to clarify the ruling, it 
may in fact muddle things further. This last category, which Justice Alito claims 
would be content-neutral, appears on its face to be content-based because it 
distinguishes between events that happen once and those that are reoccurring—
seemingly a message-content distinction. Further, Justice Alito suggests that 
distinctions between on- and off-premise signs would be permissible. However, in 
order to determine whether a particular sign would comply, the content of the sign 
would need to be examined, thus seemingly rendering the sign content-based. See id. 
59 Lauriello, supra note 41, at 1132; See also Reed, 135 S. Ct. at 2239 (Kagan, J., 
concurring). 
60 Reed, 135 S. Ct. at 2237 (Kagan, J., concurring). 
61 Id. at 2238 (Kagan, J., concurring). 
62 Id. at 2239 (Kagan, J., concurring) (“The best the Town could come up with at oral 
argument was that directional signs ‘need to be smaller because they need to guide 
travelers along a route’. . . .Why exactly a smaller sign better helps travelers get to 
where they are going is left a mystery. The absence of any sensible basis for these and 
other distinctions dooms the Town's ordinance . . . .”).  
63 Id. at 2239 (Kagan, J., concurring). 
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scrutiny.”64 Justice Breyer points out that many ordinary 
government regulatory activities involve some sort of 
regulation of speech, and the categorical approach which the 
majority takes does not account for government regulation 
that “inevitably involve content discrimination, but where a 
strong presumption against constitutionality has no place.”65 

Rather, he suggests, the better approach is to use content 
discrimination analysis as “a supplement to a more basic 
analysis.”66 Justice Breyer proposes to “treat content 
discrimination as a strong reason weighing against the 
constitutionality of a rule where . . . viewpoint discrimination, 
is threatened, but elsewhere treat it as a rule of thumb, finding 
it helpful, but not determinative legal tool, in an appropriate 
case, to determine the strength of a justification.”67  

The majority opinion clearly announced a new content-
neutrality analysis that looks first to the face of the regulation 
and only later, possibly, to the intent of the regulation. 
However, the different approaches to this case muddy the 
analysis slightly. One probable result of the Reed decision is 
that all government ordinances must not only be facially 
content-neutral, but the restrictions must also not have any 
unintended discriminatory impact on protected speech, or they 
will likely be found unconstitutional. 

With this background of First Amendment protections 
for signs and billboards pre and post-Reed established, this note 
now turns to the Highway Beautification Act to examine its 
language and regulations, eventually showing that the Act is 
an impermissible content-based regulation. 

III. THE HIGHWAY BEAUTIFICATION  ACT 
 

The Highway Beautification Act (“HBA”), 
promulgated in Title 23, Section 131 of the United States 
Code “[i]ncreased the scope of controlling signs to include 
the primary system and applied to all States”68 by allowing 
only certain kinds of signs “visible from the main traveled 
way of the system, and erected with the purpose of their 
message being read from such main traveled way.”69  

                                                        
64 Id. at 2234 (Breyer, J., concurring). 
65 Id. at 2234–35 (Breyer, J., concurring). 
66 Id. at 2235 (Breyer, J., concurring). 
67 Id. (Breyere, J., concurring). 
68 Office of Planning, Environment, & Realty, Outdoor Advertising Control: A History 
and Overview of the Federal Outdoor Advertising Control Program, U.S. DEP’T OF TRANSP.: 
FED. HIGHWAY ADMIN., https://www.fhwa.dot.gov/real_estate/oac/oacprog.cfm 
(last updated June 27, 2017). 
69 23 U.S.C. § 131(c) (2012). 
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The act prohibits all signs within the 660-foot area, 
except for those signs which are: 

 
(1) directional and official signs 
and notices, which signs and 
notices shall include, but not be 
limited to, signs and notices 
pertaining to natural wonders, 
scenic and historical attractions, 
which are required or authorized 
by law, . . . which standards shall 
contain provisions concerning 
lighting, size, number, and spacing 
of signs, and such other 
requirements as may be 
appropriate to implement this 
section, (2) signs, displays, and 
devices advertising the sale or lease 
of property upon which they are 
located, (3) signs, displays, and 
devices, including those which 
may be changed at reasonable 
intervals by electronic process or 
by remote control, advertising 
activities conducted on the 
property on which they are located, 
(4) signs lawfully in existence on 
October 22, 1965, determined by 
the State, subject to the approval of 
the Secretary, to be landmark 
signs, including signs on farm 
structures or natural surfaces, or 
historic or artistic significance the 
preservation of which would be 
consistent with the purposes of this 
section, and (5) signs, displays, and 
devices advertising the distribution 
by nonprofit organizations of free 
coffee to individuals traveling on 
the Interstate System or the 
primary system.70  

 

                                                        
70 Id. 
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The definitions and standards for the permitted signs 
are found in Standards for Directional Signs, 23 C.F.R § 750. 
154 (2017). The HBA defines the kinds of signs that fall 
under this regulation as “directional signs” where: 

 
[d]irectional  signs  means  signs  
containing  directional information 
about public places owned or 
operated by Federal, State, or local 
governments or their agencies; 
publicly or privately owned natural 
phenomena, historic, cultural, 
scientific, educational, and 
religious sites; and areas of natural 
scenic beauty or naturally suited 
for outdoor recreation, deemed to 
be in the interest of the traveling 
public.71  
 

The regulation lays out several standards for the signs, 
including a list of prohibited signs,72 the size,73 the lighting,74 

                                                        
71 23 C.F.R. § 750.153(r) (2017). 
72 The following signs are prohibited: 
 (1) Signs advertising activities are illegal under Federal or State Laws or 

regulations in effect at the location of those signs or at the location of those 
activities. 
(2) Signs located in such a manner as to obscure or otherwise interfere with 
the effectiveness of an official traffic sign, signal, or device, or obstruct or 
interfere with the driver's view of approaching, merging, or intersecting 
traffic. 
(3) Signs which are erected or maintained upon trees or painted or drawn 
upon rocks or other natural features. 

 (4) Obsolete signs. 
 (5) Signs which are structurally unsafe or in disrepair. 
 (6) Signs which move or have any animated or moving parts. 
 (7) Signs located in rest areas, parklands or scenic areas. 
Id. § 750.154(a). 
73 See id. § 750.154(b) (listing the maximum area, height, and length of permitted 
signs, and noting that the dimensions include the borders and trim of a sign, but 
exclude the supports). 
74 See id. § 750.154(c) (providing that signs may be illuminated subject to certain 
restrictions and that no sign may be illuminated if the illumination interferes with or 
obscures traffic devices). 
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and spacing of the signs,75 as well as the message content76 and 
the selection method and criteria77 for the signs.  
 The regulation also limits the messages on directional 
signs to “the identification of the attraction or activity and 
directional information useful to the traveler in locating  the  
attraction,  such  as  mileage,  route  numbers,  or  exit 
numbers”78 and also states that “[d]escriptive words or 
phrases, and pictorial or photographic representations of the 
activity or its environs are prohibited.”79 Further, for privately 
owned activities or attractions to qualify as “directional signs” 
they must be “natural phenomena; scenic attractions; historic, 
educational, cultural, scientific, and religious sites; and 
outdoor recreational areas”80 which are “nationally or 
regionally known, and of outstanding interest to the traveling 
public.”81  
 The HBA is a mandatory program—states are subject 
to a ten-percent cut in their federal highway funding if they are 
not in compliance its standards.82 The passage of the HBA 
prompted many states to enact their own outdoor advertising 
control acts so as to ensure conformity with the federal 
statutes.83 Additionally, the HBA authorizes states to establish 
standards that are more restrictive84 than those promulgated by 
the HBA. Despite the compulsory nature of the Act, the 
penalty “has seldom been imposed, and the federal act does 
not preempt state and local sign regulations.”85 Though 
“billboards along federal highways ha[ve] long presented an 

                                                        
75 See id. § 750.154(d) (requiring the placement of all directional signs to be approved 
by the State highway department). 
76 See id. § 750.154(e) (“The message on directional signs shall be limited to the 
identification of the attraction or activity and directional information useful to the 
traveler in locating the attraction, such as mileage, route numbers, or exit numbers. 
Descriptive words or phrases, and pictorial or photographic representations of the 
activity or its environs are prohibited.”). 
77 See id. § 750.154(f) (limiting the kinds of privately owned signs allowed and 
identifying that states may prescribe the criteria “to be used in determining whether or 
not an activity qualifies for this type of signing”). 
78 Id. § 750.154(e). 
79 Id. 
80 Id. § 750.154(f)(1). 
81 Id. § 750.154(f)(2). 
82 See 23 U.S.C. § 131(b) (2012) (providing for a ten percent cut in states’ federal 
highway funding if they fail to comply). 
83 See, e.g., 36 PA. CONS. STAT. ANN,  § 2718.104 (2016) (passing the Outdoor 
Advertising Control Act of 1971); N.C. GEN. STAT. § 136-126 (2016) (The Outdoor 
Advertising Control Act in 1967); GA. CODE ANN. § 32-6-70 (2016) (Control of Signs 
and Signals in 1967); COLO. REV. STAT. § 43-1-401 (2016) (Outdoor Advertising Act 
in 1981). 
84 23 C.F.R. § 750.155 (2017). 
85 MANDELKER, supra note 30, at 1050. 
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aesthetic problem,”86 many of the challenges to the HBA arise 
out of First Amendment free speech protections. 
 

IV. IMPACT OF REED ON THE HIGHWAY 

BEAUTIFICATION ACT 
 

Prior to Reed, “many [] courts, construed pre-Reed 
precedent as allowing 'content-based regulations [to be 
treated] as content-neutral if the regulations are motivated by 
a permissible content-neutral purpose,' as long as 'the Act 
does not endorse any particular viewpoint.’”87 However, as 
previously noted, Reed  changed this analysis, stating that “an 
innocuous justification cannot transform a facially content-
based law into one that is content neutral. That is why we 
have repeatedly considered whether a law is content neutral 
on its face before turning to the law's justification or 
purpose.”88 Through this statement, the Court has created a 
test89 that has the effect of “stiffen[ing] the content-neutrality 
rules.”90 As a result, many sign regulations with inoffensive 
and harmless purposes, including the Highway Beautification 
Act, will no longer survive as content-based and “[t]here is a 
possibility that the distinctions between commercial and 
noncommercial, and between on-premise and off-premise 
signs, are content-based,”91 as well. 

A. The Highway Beautification Act is a Content Based Regulation   
 Similarly to the sign ordinance at issue in Reed, the HBA 
restricts “speech” based on content. The act's provisions 
prohibit all signs inside the 660-foot buffer except for 
 

                                                        
86 Id. 
87 Auspro Enters., LP v. Texas Dep't of Transp., 506 S.W.3d 688, 700 (Tex. App. 
2016) (quoting Texas Dep't of Transp. v. Barber, 111 S.W.3d 86, 93, 98 (Tex. 2003)); 
see also Gresham v. Peterson, 225 F.3d 899, 905 (7th Cir. 2000) (“The Supreme Court 
has held that government regulation of expressive activity is content neutral so long 
as it is 'justified without reference to the content of the regulated speech.’” (citing 
Ward v. Rock Against Racism, 491 U.S. 781, 791 (1989))).  
88 Reed v. Town of Gilbert, 135 S. Ct. 2218, 2228 (2015). 
89 This test suggests explicitly circular reasoning as well—that in order to evaluate 
whether a regulation is content-neutral, the court (and presumably municipalities 
who seek to regulate) must look beyond the actual content of the ordinance to 
consider the possibility that the application of the ordinance might have unintended 
discriminatory impact on protected speech. See Gresham v. Peterson, 225 F.3d 899, 
905 (7th Cir. 2000) (citing Ward v. Rock Against Racism, 491 U.S. 781, 791 (1989)). 
To help apply this somewhat circular definition, the Court instructed that the 
principal inquiry is "whether the government has adopted a regulation of speech 
because of disagreement with the message it conveys.” Id. (citing Ward v. Rock 
Against Racism, 491 U.S. 781, 791 (1989)). 
90 MANDELKER, supra note 30, at 1052. 
91 Id. 
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(1) directional and official signs 
and notices . . . pertaining to 
natural wonders, scenic and 
historical attractions, which are 
required or authorized by law, (2) 
signs . . . advertising the sale or 
lease of property upon which they 
are located, (3) signs . . . 
advertising activities conducted on 
the property on which they are 
located, (4) signs . . . determined 
by the State, subject to the 
approval of the Secretary, to be 
landmark signs, including signs on 
farm structures or natural surfaces, 
or historic or artistic significance, 
(5) signs . . . advertising the 
distribution by nonprofit 
organizations of free coffee to 
individuals traveling on the 
Interstate System or the primary 
system.92  
 

These provisions clearly distinguish between different types of 
signs, based on their messages. For example, a sign or 
billboard advertising the distribution of free coffee by nonprofit 
organizations is permitted, while a billboard advertising the 
distribution of coffee for sale, even if sold by a non-profit, 
would not be allowed. As a result, the HBA is clearly a 
content-based regulation since the “nature of the message 
defines the sign.”93  

Additionally, the HBA's location distinctions are likely 
impermissible post-Reed. The HBA distinguishes between signs 
based on whether they are on or off-premise signs. On-premise 
signs are located on the site of the thing being advertised,

 

while off-premise signs are not located on the site, but 
somewhere else, presumably directing one to that site. 
Traditionally this form of differentiation was viewed as a 
permissible location regulation. However post-Reed, this 
distinction is possibly content-based.94 Generally, a “typical 
definition is that an off-premises sign is one with messages not 
                                                        
92 23 U.S.C. § 131(c) (2012). 
93 MANDELKER, supra note 30, at 1062. 
94  However, as noted previously, Justice Alito stated in his concurrence that on-/off-
premise signs would be considered  content-neutral.  See supra note 58 and 
accompanying text. 
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related to business or activity on the premises,”95 and the HBA 
only allows on-premise signs within the 660-foot buffer.96 
Thus, in order for this restriction to be enforced, the content of 
the sign must be examined to determine whether the sign 
complies with this regulation. 
 Based on these distinctions—i.e., that only certain signs 
are allowed inside of the buffer—the HBA appears facially to be 
a content-based regulation. Consequently, as Justice Thomas, 
who authored the majority opinion,

 
wrote, “A law that is 

content based on its face is subject to strict scrutiny regardless of 
the government's benign motive.”97 It is quite arguable that the 
HBA was passed with, and continues to have, a benign motive 
for the regulation, which previously would likely have rendered 
the HBA permissible.98 However, after Reed, a finding that the 
HBA is content-based requires that it must survive strict 
scrutiny, regardless of its motive, which requires that the 
regulation advance a compelling government interest, be 
narrowly drawn to achieve that end, and be the least restrictive  
means to achieve that compelling state interest .99 
 
B. The Highway Beautification Act Does Not Survive Strict Scrutiny 
 

1. Compelling State Interest 
 The purpose of the HBA and its resulting regulations, 
as declared in 23 U.S.C. § 131, is that “[t]he erection and 
maintenance of outdoor advertising signs, displays, and 
devices in areas adjacent to the Interstate System and the 
primary system should be controlled in order to protect the 
public investment in such highways, to promote safety and 
recreational value of public travel, and to preserve natural 
beauty.”100 Thus, the stated interests designed to be furthered 
by the regulation are the preservation of natural beauty and the 
aesthetics of the highway, the promotion of safe public travel, 
and the protection of the public investment. The interests 
advanced by the HBA likely suffice as compelling101; even so, 
they warrant a brief analysis. 
 Historically, aesthetics alone were not enough to justify 
a government regulation. However, following dictum by 

                                                        
95 MANDELKER, supra note 30, at 1062. 
96 23 U.S.C. § 131(c) (2012). 
97 Reed v. Town of Gilbert, 135 S. Ct. 2218, 2228 (2015). 
98 The advertising and billboard industry, however, might disagree.  
99 Reed, 135 S. Ct. at 2230–2231. 
100 23 C.F.R. § 750.151(a)(1) (2017). 
101 Interests advanced by the government are generally found to be compelling, 
especially the type advanced  by the HBA. See infra Section VI and accompanying 
notes.  
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Justice Douglas, which found it was “within the power of the 
legislature to determine that the community should be 
beautiful as well as healthy, spacious as well as clean, well-
balanced as well as carefully patrolled,”102 almost all state 
courts now accept that aesthetics can be a basis for regulation.  
While modern courts are usually willing to uphold regulations 
based on the kinds of signs regulated by the HBA, “non-
aesthetic factors often help provide the basis for the 
decision.”103 For example, in Reed, the Supreme Court 
acknowledged that preserving the town's aesthetic appeal, 
along with traffic safety, may have qualified as a compelling 
interest.104 It may appear “[t]he law has not achieved its 
desired result of reducing visual pollution along our nation's 
main thoroughfares” and that “visual pollution remains 
ubiquitous.”105 However, the mere fact that an interest has not 
been accomplished does not necessitate a finding that the 
interest is not compelling.106 

The promotion of safe travel, its recreational value, and 
the protection of the public investment in the highways are each 
likely valid as compelling government interests. Public safety is 
widely accepted as a compelling government interest107 and thus 
the HBA's purpose to promote safe public travel is certainly a 
compelling interest.108 Indeed, the Supreme Court has seemed 
to agree with, or at least defer to, the belief that billboards are 
traffic hazards.109 Similarly, the freedom to travel is a 

                                                        
102 Berman v. Parker, 348 U.S. 26, 33 (1954). 
103 MANDELKER, supra note 30, at 1039. 
104 Reed, 135 S. Ct. at 2231–32 (2015). 
105 Craig J. Albert, Your Ad Goes Here: How the Highway Beautification Act of 1965 
Thwarts Highway Beautification, 48 U. KAN. L. REV. 463, 467 (2000). 
106 While this may not have been explicitly held, strict scrutiny requires only that the 
government regulation “furthers a compelling interest and is narrowly tailored,” and 
does not require that the interest ever be fully accomplished by the regulation. See 
Reed, 135 S. Ct. at 2231.  
107 The government’s compelling interest in protecting public safety has been cited and 
acknowledged in virtually every area of the law, from panhandling and solicitation 
restrictions to  gun control regulations.  See, e.g., McLaughlin v. City of Lowell, 140 
F. Supp. 3d 177, 181 (D. Mass. 2015) (finding that public safety was a compelling 
state interest in creating an aggressive panhandling ordinance); State v. Webb, 144 
So. 3d 971, 983 (La. 2014) (finding that public safety was a compelling interest in  
enhancing the penalty for illegal drug possession where a firearm is present). 
108 See MANDELKER, supra note 30, at 1046 (“All courts have accepted a traffic safety 
justification.”). 
109 See Metromedia, Inc. v. City of San Diego, 453 U.S. 490, 508 (1981) (“If the city 
has a sufficient basis for believing that billboards are traffic hazards and are 
unattractive, then obviously the most direct and perhaps the only effective approach 
to solving the problems they create is to prohibit them.”). Prior to the decision in 
Metromedia, Inc., other courts had come to similar conclusions. See, e.g., In re Opinion 
of the Justices, 169 A.2d 762, 764 (N.H. 1961) (“Signs of all sizes, shapes and colors, 
designed expressly to divert the attention of the driver and occupants of motor 
vehicles from the highway to objects away from it, may reasonably be found to 
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fundamental right,110 and thus the government must have some 
interest in its recreational value. Conversely, the protection of 
public investment in highways may be viewed as an important 
interest because is it helpful for public support of infrastructure 
improvements, but it does not seem to rise to the same level as 
promoting public safety or the value of travel. That factor 
notwithstanding, when taken and analyzed together, the several 
purposes stated and advanced by the HBA are likely to  be 
accepted  as “compelling” government interests. 
 

2. Narrowly Drawn to Advance the Interest and Least 
Restrictive 

Assuming the purposes of the HBA meet the 
compelling government interest threshold,111 the HBA likely 
fails strict scrutiny because it is not narrowly tailored to 
achieve the proposed compelling interests, and the regulations 
are not the least restrictive means of advancing the interest. A 
regulation is narrowly tailored for First Amendment purposes 
“if it promotes a significant or substantial government interest 
in a manner that would be achieved less effectively if the 
regulation did not exist.”112 A regulation does not need to be 
the least restrictive means of advancing a government interest 
as long as it does not burden more speech than is necessary.113  

The HBA's limit on permitted signs within the buffer 
area is likely not narrowly tailored to achieve the government 
interests. It seems unlikely that travel safety and the 
recreational value of public travel are advanced by limiting the 
signs allowed to those advertising activities conducted on the 
property or pertaining to natural wonders while prohibiting 
other kinds of messages on signs. Rather, it would seem a limit 
on all signs within this area would more reasonably advance 
this interest.  Similarly, it is unclear that the limit advances the 
public investment in the highways for many of the same 
reasons. It is not convincing that the general public would be 
more invested in the highway system if billboards were limited 
to directional and official notices as opposed to other kinds of 

                                                                                                                            
increase the danger of accidents, and their regulation along highways falls clearly 
within the police power.”). 
110 See Edwards v. California, 314 U.S. 160, 177 (Douglas, J., concurring) (1941) 
(“The right to move freely from State to State is an incident of national citizenship 
protected by the privileges and immunities clause of the Fourteenth Amendment 
against state interference.”). 
111 The courts in Reed and Auspro do make this assumption, yet the statutes still fail to 
pass a strict scrutiny test. Reed v. Town of Gilbert, 135 S. Ct. 2218, 2222 (2015); 
Auspro Enters., LP v. Texas Dep't of Transp., 506 S.W.3d 688, 701 (Tex. App. 2016). 
112 1 SMOLLA & NIMMER ON FREEDOM OF SPEECH: A TREATISE ON THE FIRST 

AMENDMENT § 8:41.  
113 Ward v. Rock Against Racism, 491 U.S. 781, 799 (1989). 
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advertised messages. Perhaps, the argument may even be 
made that the limitation on allowable signs deters the stated 
purpose of the Act, since “public investment [in the highway 
system] is important to spur economic productivity,”114 which 
may theoretically be advanced by permitting all billboards. 
 The regulations detailed by the HBA prohibit certain 
signs inside the 660-foot corridor, but allow other kinds. These 
regulations are not the least restrictive means of advancing the 
preservation of natural beauty or the aesthetics of the highway, 
the promotion of safe public travel, and the protection of the 
public investment in highways. In fact, other portions of the 
HBA advance these interests more effectively, perhaps, than 
the limit on the kinds of signs and billboards that are allowed. 
The standards that the HBA lays out for directional and 
official signs, which are permitted, could be applied to all signs 
within the corridor with the same result and advancement of 
interests. Regulating the size, lighting, and spacing of all signs, 
not just those currently permitted, would be less restrictive 
than the current prohibition and would probably achieve the 
interests with equal success. 
 The HBA regulations which prohibit certain signs 
inside the 660-foot buffer zone are clearly content-based 
regulations, and after Reed, must pass strict scrutiny, no matter 
how innocuous the reasoning. The interests advanced by the 
HBA might be compelling, however the current HBA 
regulations prohibiting certain signs are more restrictive than 
necessary to advance the stated purposes of the act. Because 
the HBA regulations are neither narrowly tailored nor the least 
restrictive means of furthering the stated government interests, 
the HBA would still not pass strict scrutiny. Since the HBA 
cannot pass strict scrutiny and is a facially content-based 
regulation, the HBA likely violates the First Amendment and 
its protection of speech.  

V. A RECENT CHALLENGE TO A STATE HBA  POST-REED 
 

 Though the Federal HBA likely violates the First 
Amendment, states should also take heed since many have 
passed similar acts on the state level to ensure they are in 
compliance with the federal regulation. In the wake of the Reed 
decision, many state and local ordinances on a variety of 
topics, including sign regulations, have been challenged as 
                                                        
114 Virginia Postrel, Economic Scene; Highway Spending is Meant to be a Public Investment 
in the Nation's Infrastructure That Pays Off for Everyone. Does It?, N.Y. TIMES (May 20, 
2004), http://www.nytimes.com/2004/05/20/business/economic-scene-highway-
spending-meant-be-public-investment-nation-s.html. 
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content-based restrictions on speech. Several ordinances have 
been struck down as content based and have failed strict 
scrutiny.115 Many others have probably ceased to be enforced 
or have been rewritten to come into compliance with the new 
standard.116  
 In Texas, the state's Highway Beautification Act was 
challenged as a violation of   the right to free speech.117 There, 
the Texas Department of Transportation brought an 
enforcement action against a landowner who failed to remove 
a sign that violated the Texas Highway Beautification Act.118 

The district court found that the Act did not violate the First 
Amendment. However, while the case was before the Court of 
Appeals, the United States Supreme Court heard arguments in 
Reed and the Texas Court of Appeals held off on a decision 
until the Supreme Court handed down their decision.119 

Following the precedent established by the Supreme Court's 
decision, the Texas Court of Appeals found that “[i]n Reed's 
wake, our principal issue here is not whether the Texas 
Highway Beautification Act's outdoor-advertising regulations 
violate the First Amendment, but to what extent.”120  
 After a summary of the facts and holding in Reed, a 
brief explanation of First Amendment jurisprudence, and a 
conclusion that “Reed has arguably transformed First 
Amendment free-speech jurisprudence,”121 the Texas Court of 
                                                        
115 See, e.g., Cent. Radio Co. v. City of Norfolk, 811 F.3d 625, 628 (4th Cir. 2016) 
(“Applying the principles of content neutrality articulated in Reed, we hold that the 
sign ordinance challenged in the plaintiffs’ complaint is a content-based regulation 
that does not survive strict scrutiny.”); Norton v. City of Springfield, 806 F.3d 411, 
412–13 (7th Cir. 2015), cert. denied, 136 S. Ct. 1173 (2016) (relying on Reed to 
invalidate a city’s anti-panhandling ordinance for the city’s failure to “contend[] that 
its ordinance is justified”); see also Jim Doherty, Washington Supreme Court Finds 
Begging Ordinance Unconstitutional Under Reed v. Town of Gilbert, MRSC (Jul. 27, 
2016), http://mrsc.org/Home/Stay-Informed/MRSC-Insight/July-
2016/Washington-Supreme-Court-Finds-Local-Begging-Ordin.aspx (“Citing Reed v. 
Town of Gilbert, the [Washington Supreme Court] found [the municipal code’s 
prohibition against panhandling] to be just that: unconstitutional content-based 
restrictions on free speech in a traditional public forum.”). 
116 I reached this conclusion based on several conversations with local government 
officials and experts in local government and land use. These conversations regarded 
potential litigation for local governments with sign ordinances should they enforce 
them, and what options they might have to avoid it.  
117 Auspro Enters., LP v. Texas Dep't of Transp., 506 S.W.3d 688, 691 (Tex. App. 
2016). 
118 Id. 
119 Id. at 691–92 (“During Auspro's appeal from the district court's final judgment, 
the United States Supreme Court granted certiorari and heard oral argument in Reed, 
prompting this Court to grant Auspro's motion to abate this appeal pending the 
resolution of Reed. Following the Reed decision and with the benefit of its instruction, 
we reinstated this appeal and allowed the parties to submit briefs regarding Reed's 
effect on our decision here.”). 
120 Id. at 691 (emphasis added). 
121 Id. 
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Appeals found that “[u]nder Reed's standard for content 
neutrality—which simply asks whether the law applies to 
particular speech because of the topic discussed or the idea or 
message expressed—the Texas Act's outdoor-advertising 
regulations are clearly content- based.”122 The court found 
that the distinctions between permitted and illegal signs 
drawn by the Act, which essentially mirror those in the HBA, 
“depend entirely on the subject matter of the sign's message”123 

and, as a result, “[t]he Texas Act . . . on its face draws 
distinctions based on the message a speaker conveys—i.e., is 
content based on its face under the Reed analysis”124 and is 
therefore subject to strict scrutiny. 
 In the Court's brief strict scrutiny analysis, it noted that 
the Texas' HBA did not further any compelling government 
interests, and even if it did, it was not narrowly tailored, 
finding the provisions of the act “underinclusive.”125 Though 
the Court determined that the Act did not pass strict scrutiny, 
rather than declare the entire Act unconstitutional, the Court 
engaged in a lengthy discussion as to the appropriate remedy. 
Ultimately, the Court decided to strike two subsections of the 
Act that included content-based regulations. The Court 
concluded its opinion stating: 
 

we note that our opinion here does 
not hold that the State lacks the 
power to regulate billboards along 
Texas highways. Rather, our 
opinion holds that under Reed the 
Texas Highway Beautification 
Act's outdoor-advertising 
regulations and related 
Department rules are,  as  written,   
unconstitutional   “content-based”   
regulations (as defined by Reed) of 
noncommercial speech because 
they do not pass strict-scrutiny 
analysis.126  

 

                                                        
122 Id. at 697–98. 
123 Id. at 698 (“[M]ost of the Act's exemptions depend entirely on the subject matter 
of the sign's message: erected solely for and relating to a public election; advertising . 
. . a natural wonder or scenic or historic attraction; advertising . . . the sale or lease of 
the property on which it is located; and advertising . . . activities conducted on the 
property on which it is located.”) (internal quotation marks omitted). 
124 Id. at 699. 
125 Id. at 701. 
126 Id. at 707. 
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 The Texas Court of Appeals applied Reed's stringent 
content-neutrality analysis and found the distinctions in the Act 
were content-based, likely setting the stage for many more 
challenges across the country. This challenge to Texas' 
Highway Beautification Act should serve as a sort of canary-in-
the-coalmine alert to states around the country, as well as for 
the federal HBA, as to the vulnerability of these regulations 
post-Reed. 
 

VI. CONCLUDING THOUGHTS 
 

 In conclusion, the Highway Beautification Act is likely 
an unconstitutional content-based regulation. In the wake of 
the Supreme Court's Reed v. Town of Gilbert decision, signs and 
billboards are “speech” protected by the First Amendment, 
and as a result are subject only to reasonable time, place, and 
manner restrictions.127 These restrictions must not regulate in 
any way signs based on the communicative nature of the 
speech, and those that do are presumptively unconstitutional 
and subject to strict scrutiny.128 A regulation can pass strict 
scrutiny only when the regulation furthers some compelling 
government interest, is narrowly tailored to advance that 
interest, and does not restrict more speech than necessary.129  
 The Supreme Court's decision to invalidate the Town 
of Gilbert's sign ordinance has had far-reaching effects, as the 
Court's decision has fundamentally changed the content-
neutrality analysis as it relates to the First Amendment and 
government regulations. The Court's ruling now requires that 
all state and local government ordinances and regulations be 
content-neutral on their face and disregards the harmless or 
even warranted justifications for the ordinances as irrelevant. 
Because of the Court's newly articulated analysis, far more 
regulations have been struck down as unconstitutional 
content-based regulations than were voided in the centuries 
before. 
 The HBA regulations that are based on the message 
displayed on the sign are, on their face, content-based 
distinctions. Further, the HBA limits the kinds of signs which 
are allowed within 660 feet of federal public highways to those 
which are directional signs pertaining to natural wonders or 
attractions, those advertising the sale or lease of the property 
where they are located, those advertising activities taking place 

                                                        
127 See supra Section I. 
128 Id. 
129 Id. 
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on the property where the sign is located, those which qualify 
as landmark signs, and, funnily, signs advertising the 
distribution of free coffee by non-profit organizations.130 As a 
result, for the HBA to be constitutional, it would have to pass 
strict scrutiny, which it likely will not. The stated purposes of 
the HBA may be compelling government interests. However 
even working under the assumption that they are, the HBA 
does not pass the rest of the strict scrutiny test because the 
regulations are not narrowly tailored to further those interests, 
and they are not the least restrictive regulations available to 
advance those interests. 
 Further evidence of the HBA's likely 
unconstitutionality is apparent by the recent Texas Court of 
Appeals case that struck down portions of the Texas  Act. The 
Texas Act, which included language virtually identical to that 
in the federal HBA, was found by the Court to be a content-
based regulation that did not survive strict scrutiny. Though 
that case likely has relatively minimal implications for the 
federal HBA, it is noteworthy in that the statute’s language has 
virtually already come under fire and failed to pass 
constitutional muster. 
 While the elimination of the content-based language in 
the Texas Highway Beautification Act points to the 
unconstitutionality of the federal Act, it is unlikely that a 
challenge will be brought against the federal HBA in the near 
future. Several factors likely contribute to a disinclination to 
challenge the Act, now on the books for over 50 years. Perhaps 
the most powerful reason is the existence of state acts. As 
mentioned above, in the wake of the passage of the federal 
HBA, virtually every state passed a similar, if not identical, 
statute which enabled them to maintain  “effective  control”131   

over  their  outdoor  displays  along  the federal highway 
systems and thereby not lose 10 percent of their federal 
highway funds.132 As a result, it is likely that state acts, not the 
federal Act, will be the first target of First Amendment 
challenges going forward. In addition, it is the states that are 
charged with the enforcement of the HBA, further suggesting it 
will be state Acts that will first come under attack. 

                                                        
130 23 U.S.C. § 131 (2012). 
131 Id. § 131(c). 
132 Id. § 131(b) (“Federal-aid highway funds apportioned . . . to any State which the 
Secretary determines has not made provision for effective control of the erection and 
maintenance along the Interstate System and the primary system of those additional 
outdoor advertising signs, displays, and devices . . . shall be reduced by amounts 
equal to 10 per centum of the amounts which would otherwise be apportioned to 
such State under section 104 of this title, until such time as such State shall provide 
for such effective control.”).  
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 Should the federal HBA come under fire, the 
government may be hard-pressed to find ways to strike the 
offending provisions and avoid a total voiding of the Act. The 
Texas Court of Appeals, in striking down the Texas HBA, 
contemplated this dilemma: 
 

[t]o resolve the Act's constitutional 
problems, all of the content-based 
provisions must be severed. . . . 
Would this leave standing a law—
i.e., the Legislature's ban on 
outdoor advertising—that is 
“complete in itself”? Perhaps. But 
what is not so easily answered in 
the affirmative is the second prong 
of the severability question: Is the 
remaining law capable of being 
executed in accordance with the 
apparent legislative intent, wholly 
independent of that which was 
rejected?133  

 
The Court's questions about whether severing the 
unconstitutional aspects of the Texas Act render the Act as a 
whole superfluous are applicable to the federal HBA as well. 
In fact, virtually the very nature of the federal HBA is to 
permit some signs and not others along the federal highways, a 
job that would be impossible to do if those distinctions were 
severed from the rest of the Act. Because the Act could not 
easily be maintained without the potentially  severable 
portions, it is likely the Court would strike the entire HBA 
rather than attempt to rework it. As the Texas court stated, “it 
is for the Legislature, not this Court, to clarify its intent 
regarding the Texas Highway Beautification Act in the wake 
of Reed.”134  

All things considered, the Highway Beautification Act, 
noble in its efforts to enhance the scenic nature of the highway 
system, is likely an unconstitutional restraint on speech in 
violation of the First Amendment in light of the Reed content-
neutrality analysis. While it is doubtful the federal HBA will 
come under fire in the near future, should it be challenged, the 
federal government must be prepared to make changes to the 

                                                        
133 Auspro Enters., LP v. Texas Dep't of Transp., 506 S.W.3d at 704–5 (Tex. App. 
2016) (internal quotation marks omitted). 
134 Id. at 707. 
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statute or perhaps have several of the provisions struck 
completely. 
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INTRODUCTION 

Every semester, students of myriad professions are 
plagued by the frustration of group projects.  Every semester, 
students take to social media such as Facebook and Twitter to 
complain about group projects.  In November, 2012, one 
student at Central Lakes College in Minnesota took to 
Facebook to complain about his group project woes: “Glad 
group projects are group projects.  I give her a big fat F for 
changing the group power point at eleven lastnight [sic] and 
resubmitting.  Not enough whiskey to control that anger.”1  
This was not the end of this student’s angsty use of social 
media.  Nursing student Craig Keefe also posted complaints 
about unfair grading, sexism in the nursing program, and his 
failed attempts to receive special accommodations for medical 
reasons.2 

																																																								
* J.D. Candidate, Class of 2018, University of North Carolina School of Law; M.A. 
Candidate, Class of 2018, University of North Carolina School of Media & 
Journalism; Staff Member, First Amendment Law Review.	
1 Keefe v. Adams, 840 F.3d 523, 526–27 (8th Cir. 2016), cert. denied, 137 S. Ct. 1448 
(2017). 
2 Id. See also Keefe v. Adams, 44 F. Supp. 3d. 874, 878–80 (D. Minn. 2014), aff’d, 840 
F.3d 523 (8th Cir. 2016), cert. denied., 137 S. Ct. 1448 (2017). Keefe’s other posts 
included: “Very interesting. Apparently even if a male student has his Dr. Send 
letters to the instructors and director of the nursing program for test taking 
considerations they dont get them. But if your a female you can go talk to the 
instructors and get a special table in the very back of the class with your back facing 
everyone and get to wear ear plugs. And behind me at bat. And you really shouldnt 
go around telling everyone that you beat the system and didnt need to follow the 
school policy and get a medical diagnosis to get special considerations. I think its just 
one more confirmafion of the prejudice in the program. Im taking notes thou....” “So 
. . . are you saying that you have never said Laura likes me I will make it, or She will 
let me do it for the test. Just wondering why and for what reason you were creeping 
on my page. Its really not your fault that the whole sexism thing happens in the 
nursing program. But its really bull shit that you say the door distracts you on your 
test and there was four other seats in the classroom that was in normal position not 
to mention that you choose to sit where you sit. I moved, but not that I still sit like 
the rest of the class, and I followed the guidelines of the college and still wasn't able 
to do what you did. Which is fine. I am way better than that. I don't need to grasp for 
straws. Without your faithful sidekick you aint shit. You tried coming up to me 
when your sidekick wasnt there on your clinical and asking me how to give your 
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These comments ultimately resulted in Keefe being 
administratively removed from his program for exhibiting 
“behavior unbecoming of the profession and transgression of 
professional boundaries.”3  The District Court for the District of 
Minnesota and the Eighth Circuit upheld his suspension. 4  
While the First Amendment’s protection of freedom of speech 
generally applies to students at public institutions,5 the Eighth 
Circuit’s decision in Keefe, as well as similar decisions by other 
courts, have carved out an exception: a student may be 
academically disciplined for speech that fails to comport with 
the professional standards of the student’s chosen profession.6  

Since the Supreme Court’s 1969 decision in Tinker v. Des 
Moines Independent Community School District,7 there has been no 
question that public students enjoy First Amendment 
protection. The Tinker court determined that school officials 
may only restrict student expression when there is a reasonable 
suspicion that the expression will create a substantial disruption 
to the classroom environment or will impede upon the rights of 
others. 8  While Tinker considered the rights of a junior high 
school student, it has often been applied in the college setting. 
Although this decision seemingly made clear the standard for 
First Amendment rights for students, the Supreme Court 
crafted an exception to the Tinker standard in Hazelwood School 
District v. Kuhlmeier.9  In Hazelwood, the Court determined that, 
																																																																																																																												
solu-medrol WTF read your MAR. How can you give it is the first thing I would 
have asked myself, but of course you didnt even know the drug existed. Its a very 
common drug. Im going to tell you one more time. Dont come on my page and try 
to justify your shit. I was kind enough to not put names in and ID individuals, but 
you ID yourself. You creeped my page. Spend your spare time studying, you could 
use it. Don't make me go where I don't need to or want to cuz I will. Leave it alone.” 
Id. 
3 Keefe, 840 F.3d at 527–28. 
4 Keefe, 44 F. Supp. at 888–89. 
5 See Keyishian v. Bd. of Regents, 385 U.S. 589, 603 (1967) (“The classroom is 
peculiarly the ‘marketplace of ideas.’ The Nation’s future depends upon leaders 
trained through wide exposure to that robust exchange of ideas which discovers 
truth.”); Healy v. James, 408 U.S. 169, 180 (1972) (“[S]tate colleges and universities 
are not enclaves immune from the sweep of the First Amendment.”); see also Tinker 
v. Des Moines Indep. Cmty. Sch. Dist., 393 U.S. 503, 506 (1969) (holding that 
students enjoy First Amendment speech protections).  
6 See, e.g., Keefe, 840 F.3d at 532–33 (holding that schools do not violate the First 
Amendment when disciplining professional students for violating their chosen 
professions’ codes of conduct); Oyama v. Univ. of Haw., 813 F.3d 850, 861–64 (9th 
Cir. 2015), cert. denied, 136 S. Ct. 2520 (2016) (holding that universities may legally 
act against students for their speech when such actions meet a three-part test, 
including being related to established professional standards). 
7 393 U.S. 503 (1969). 
8 Id. at 509. 
9 484 U.S. 260, 273 (1988). 
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at least in the K-12 setting, student expression that bears the 
imprimatur of the school (such as school newspapers and 
school plays) can be regulated for “legitimate pedagogical” 
reasons—a much lower standard than that found in Tinker.10  

In a footnote, the Hazelwood majority made clear that 
they did not consider whether the Hazelwood standard should 
apply to the higher education context, as the Hazelwood case 
related to K-12 students.11  While some courts have applied 
Hazelwood to school-sponsored college student speech,12 others 
have declined to do so. 13   Additionally, the language of 
Hazelwood suggests that it is properly applied only in cases 
dealing with school-sponsored speech, not in cases of individual 
student expression. 14   In crafting an exception to the First 
Amendment as it applies to professional students, the Eighth 
Circuit and similarly situated courts have erroneously applied 
Hazelwood to restrict the individual speech by professional 
students, which does not bear the school’s imprimatur.  In the 
context of recent decisions that expand the reach of the 
definition of government speech, such as Walker v. Texas Div., 
Sons of Confederate Veterans,15 the misapplication of Hazelwood in 
these cases imagines the government’s imprimatur is affixed to 
wide swathes of individual student speech, thereby further 
expanding that speech which public schools may more freely 
regulate. 

This Note examines the recent development of the 
professional student speech doctrine as a potential thread of the 
general expansion of the government speech doctrine, using the 
Eighth Circuit’s recent decision in Keefe v. Adams as a lens for 

																																																								
10 Id. 
11 Id. at 273 n.7. 
12 See, e.g., Axson-Flynn v. Johnson, 356 F.3d 1277, 1284–85 (10th Cir. 2004); Ward 
v. Polite, 667 F.3d 727, 733 (6th Cir. 2012); Ala. Student Party v. Student Gov’t 
Ass’n, 867 F.2d 1344, 1347 (11th Cir. 1989). 
13 Among federal appellate courts, only the First Circuit has expressly rejected the 
application of Hazelwood to college student speech. Student Gov’t Ass’n v. Bd. Of 
Trs. of the Univ. of Mass., 868 F.2d 473, 480 n.6 (1st Cir. 1989). Other courts have 
declined to allow administrative regulation of student expression after applying 
Hazelwood’s framework, but have not explicitly rejected application of Hazelwood to 
college student expression. See  McCauley v. Univ. of the V.I., 618 F.3d 232, 247 (3d 
Cir. 2010) (finding that Hazelwood’s forum analysis “cannot be taken as gospel” in the 
college context). 
14 Hazelwood, 484 U.S. at 270–73 (holding that “educators do not offend the First 
Amendment by exercising editorial control over the style and content of student 
speech in school-sponsored expressive activities so long as their actions are 
reasonably related to legitimate pedagogical concerns”). 
15 135 S. Ct. 2239 (2015) (holding that specialty license plates constitute government 
speech and therefore decisions about specialty license plate designs need not be made 
in a content-neutral fashion). 
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this discussion. Analysis follows in five parts: Part I discusses 
the Hazelwood line of cases, including a review of seminal 
student and university speech cases such as Tinker v. Des Moines 
Community School District16 and Keyishian v. Board of Regents.17  
Part II explores how various courts have approached the 
question of First Amendment rights of professional students, 
often applying Hazelwood to find that professional students’ 
speech may be constitutionally regulated.  Part III discusses the 
facts and background surrounding Keefe specifically.  Part IV 
discusses the misapplication of Hazelwood and the government 
speech doctrine in these cases, as well as potential 
consequences of these misapplications.  Part V proposes 
addressing concerns with professional students’ expression by 
means less obstructive to students’ First Amendment rights. 

 
I.  HAZELWOOD & STUDENT SPEECH LAW 

 The Supreme Court has long expressed the importance 
of protecting free expression on public college campuses.  
Nearly half a century ago in Keyishian v. Board of Regents,18 the 
Court announced that, “The classroom is peculiarly the 
‘marketplace of ideas.’  The Nation’s future depends upon 
leaders trained through wide exposure to that robust exchange 
of ideas which discovers truth.”19  The Court reaffirmed this 
sentiment in Healy v. James,20 “not[ing] that state colleges and 
universities are not enclaves immune from the sweep of the 
First Amendment.”21 

A couple years after its decision in Keyishian, the 
Supreme Court clearly established that students enjoy the 
protection of the First Amendment while in school.22  In Tinker, 
as discussed above, the Supreme Court held that administrators 
had violated a junior high school student’s First Amendment 
rights when they disciplined her for wearing a black armband in 
peaceful protest of the Vietnam War.23  Administrators at public 
schools, the Supreme Court said, are state actors, and thus are 
barred by the First Amendment from censoring student 
expression unless it is likely to pose a substantial disruption to 
the classroom environment or infringe upon the rights of other 

																																																								
16 393 U.S. 503 (1969). 
17 385 U.S. 589 (1967). 
18 Id. 
19 Id. at 603. 
20 408 U.S. 169 (1972). 
21 Id. at 180. 
22 Tinker v. Des Moines Indep. Cmty. Sch. Dist., 393 U.S. 503, 505–06 (1969). 
23 Id. 
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students.24 While Tinker dealt with the First Amendment rights 
of a junior high student, courts have widely applied the 
substantial disruption test in postsecondary institutions as 
well. 25  Additionally, some federal courts have noted that 
student speech jurisprudence such as Tinker is not protective 
enough in the college setting, and that college students’ speech 
must instead be examined with the same level of protection as 
other adults’ expression.26 

As noted even in Tinker, though, First Amendment 
rights for students are not absolute. 27  This was further 
demonstrated in the 1988 Supreme Court ruling in Hazelwood 
School District v. Kuhlmeier,28 in which the Court scaled back 
First Amendment protection for K-12 student journalists 
writing for school-sponsored newspapers by importing the 
forum doctrine to the high school student press.29 The forum 
doctrine is a complex First Amendment doctrine that holds 
certain spaces,” such as sidewalks and parks, to be open to all 
protected expression (i.e., “open forums” or “public forums”); 
other spaces to be open to only certain kinds of expression or 
only expression from certain people (i.e., “designated forums” 
or “limited forums”); and a third category of spaces, such as 
courtrooms, to be closed to most expression (i.e., “closed 
forums”). 30 While usually applied to physical spaces, in 
Hazelwood, the Court held that if a school designates a 
publication as open for student expression, the publication 
becomes an open forum and the Tinker test applies, meaning 
censorship is barred unless the expression can reasonably be 
expected to substantially disrupt the educational environment.31  
However, classroom-based student publications that are a part 
of the curriculum are not open forums, and administrators 
can  “exercis[e] editorial control over the style and content . . .  
so long as [administrators’] actions are reasonably related to 
legitimate pedagogical concerns.”32   

This “legitimate pedagogical concerns” test allows 
school administrators greater latitude in regulating school-

																																																								
24 Id. at 514. 
25 See, e.g., Healy, 408 U.S. at 180; Papish v. Bd. of Curators of Univ. of Mont., 410 
U.S. 667, 670 (1973); Hosty v. Carter, 412 F.3d 731, 735 (7th Cir. 2005) (en banc); 
McCauley v. Univ. of the V.I., 618 F.3d 232, 249 (3d Cir. 2010). 
26 See, e.g., DeJohn v. Temple Univ., 537 F.3d 301, 318 (3d Cir. 2008). 
27 Tinker, 393 U.S. at 503, 509 (holding that student speech may be regulated when it 
is likely to cause a substantial disruption to the classroom environment). 
28 484 U.S. 260 (1988). 
29 Id. at 269–70. 
30 Id. 
31 Id. at 269. 
32 Id. at 273–274 (alteration in original). 
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sponsored student speech than they were afforded under 
Tinker’s more stringent “substantial disruption” standard. 33 
While under Tinker administrators were required to show that a 
student’s expression was likely to cause a substantial disruption 
to the school in order to regulate the expression, under 
Hazelwood, an administrator need only demonstrate that 
regulation of school-sponsored student speech has an 
educational purpose. 34  The Hazelwood case itself offers a 
practical example of this difference: The Court appeared to 
agree that a student newspaper publishing articles about teen 
pregnancy and parental divorce likely would not cause a 
disruption on campus.35 However, the Court nonetheless held 
that no First Amendment violation had occurred when an 
administrator censored those articles because the administrator 
had legitimate pedagogical reasons for the regulation, such as 
concern for students’ maturity levels.36 
 Because the Hazelwood Court heavily considered 
younger students’ inferior maturity levels in coming to its 
decision, 37  and because the decision included a footnote 
cautioning that the Court did not decide whether the Hazelwood 
test would be appropriate in higher education, 38  early 
scholarship did not expect Hazelwood to curb the First 
Amendment rights of college students. 39   But in a notable 
application of Hazelwood to the college setting, the Seventh 
Circuit held that if a college-sponsored publication is not 
designated as a public forum, a college is also permitted to 
restrict the publication for legitimate pedagogical reasons. 40  
Under Hosty v. Carter,41 colleges can discipline collegiate media 
that are not designated as public forums—such as by means of 
removing editors, defunding the publication, or instituting other 
forms of restrictions—for practicing pedagogically 
inappropriate reporting.42 On the other hand, some courts have 

																																																								
33 Id. at 272–73. 
34 Id. at 271–73. 
35 Id. 
36 Id. 
37 Id. at 272. 
38 Id. at 273 n.7. 
39 See, e.g., J. Marc Abrams & S. Mark Goodman, End of an Era? The Decline of Student 
Press Rights in the Wake of Hazelwood School District v. Kuhlmeier, 1988 DUKE L.J. 
706, 707 (1988) (stating that collegiate media, unlike high school press, would “retain 
the vitality derived from the history of student press litigation in the past twenty 
years”). 
40 See Hosty v. Carter, 412 F.3d 731, 734–36 (7th Cir. 2005) (superseded in statute as 
stated in Moore v. Watson, 738 F. Supp. 2d 817, 830 (2010)). 
41 Id. 
42 See id. at 735. For example, in Hazelwood, students wrote about teen pregnancy and 
parental divorce, which administrators deemed to be inappropriate for the immature 
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refused to apply Hazelwood in higher education.43 Additionally, 
some state legislatures have passed statutes resetting the Tinker 
test as the appropriate test for determining whether 
administrative regulation of student journalism is permissible.44  

This jurisdictional split leaves open the question of how 
much deference is due to college administrators in regulating 
the content of students’ expression when their expression can 
be interpreted to bear the imprimatur of the college. Looking to 
other areas of First Amendment jurisprudence, there are 
indications that the trend is toward granting more deference to 
the government—including state colleges and universities—to 
determine when regulation is required to serve the interests of 
government programs.45 In the educational setting, this has led 
to deference to administrators in determining regulations that 
may only loosely be related to pedagogy.46 This trend includes 
the recent adoption of the “professional standards” doctrine.47 

 
II.  PREVIOUS PROFESSIONAL STUDENT SPEECH EXCEPTIONS 

 
Hints of the professional standards doctrine date back to 

Keeton v. Anderson-Wiley,48 a 2011 case in which the Eleventh 
Circuit determined that a university did not violate the First 
Amendment by requiring a remediation plan for a counseling 
graduate student who intended to impose her adverse views 
about homosexuality on her clients.49 The Keeton court held that 
																																																																																																																												
high school audience. Id. at 740. The Court agreed that this rationale was a 
legitimate pedagogical reason for prohibiting the students from publishing this 
reporting. Id.  
43 See Student Gov't Ass'n v. Bd. of Trs. of the Univ. of Mass., 868 F.2d 473, 480 n.6 
(1st Cir. 1989); Hosty, 412 F.3d at 735; Axson-Flynn v. Johnson, 356 F.3d 1277, 
1284–85 (10th Cir. 2004). For a discussion of how various courts have treated 
Hazelwood in the college setting, see Frank LoMonte, The Key Word is Student: 
Hazelwood Censorship Crashes the Ivy-Covered Gates, 11 FIRST AMEND. L. REV. 305 
(2013). 
44 See, e.g., Cal. Educ. Code § 76120 (Deering 2017); Nev. Rev. Stat. Ann. § 388.077  
(West 2017); 16 R.I. Gen. Laws Ann. § 16-109-3 (West 2017). Illinois, where Hosty 
took place, passed one such law shortly after Hosty was decided. See 105 Ill. Comp. 
Stat. Ann. 80 (2017). For a general discussion of such statutes, including a discussion 
of how these laws may affect cases like Hazelwood, see Robert J. Schoop, States Talk 
Back to the Supreme Court: “Students Should be Heard As Well As Seen,” 59 WEST’S 

EDUC. L. REP. 579, 581 n.11 (1990).  See also Tyler J. Buller, A State Response to 
Hazelwood v. Kuhlmeier, 66 ME. L. REV. 89, 149 (2013). 
45 For further discussion of Hazelwood and the government speech doctrine, see Mary-
Rose Papandrea, The Free Speech Rights of University Students, 101 MINN. L. REV. 
1801, 1843–48 (2017). 
46 Id. at 1837 (“The Court referred to universities as laboratories . . . that must be 
given considerable deference.”) (internal quotation marks omitted). 
47 See discussion infra Section II. 
48 664 F.3d. 865 (11th Cir. 2011). 
49 Id. at 879. For an earlier predecessor to professional standards cases, see Axson-
Flynn v. Johnson, 356 F.3d 1277, 1290 (10th Cir. 2004) (“Thus, we will uphold the 
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the clinical practicum program at issue was a nonpublic forum, 
allowing school officials to “‘impose restrictions on speech that 
are reasonable and viewpoint neutral.’” 50  Additionally, the 
court imported the Hazelwood test to determine that the clinical 
practicum program was a school-sponsored activity that bore 
the imprimatur of the school, and thus found that the university 
could regulate the student’s speech for the legitimate 
pedagogical purpose of ensuring compliance with the American 
Counseling Association (ACA) Code of Ethics.51  

For the purposes of this discussion, the latter holding 
bears special importance, as the Keeton court used a set of 
professional standards external to the school or program rules 
to find a legitimate pedagogical purpose in the university’s 
actions.52 This type of analysis is also used in Ward v. Polite,53 a 
2012 Sixth Circuit case that again dealt with a counseling 
graduate student with religious objections to “‘affirm[ing]’ or 
‘validat[ing]’ the ‘homosexual behavior’ of counseling 
clients.”54 As part of the graduate program, all students had to 
complete 40 hours counseling clients in a practicum program.55  
When Ward asked that a homosexual client be reassigned to 
another counselor, a university review committee concluded 
that she had violated the ACA Code of Ethics and expelled her 
from the program. 56  The Ward court, however, was 
unconvinced that referrals violated ethical guidelines for 

																																																																																																																												
ATP’s decision to restrict (or compel) that speech as long as the ATP’s decision was 
‘reasonably related to legitimate pedagogical concerns.’ We give ‘substantial 
deference’ to ‘educators’ stated pedagogical concerns.’”). See also Watts v. Fla. Int’l 
Univ., 495 F.3d 1289, 1294 (11th Cir. 2007) (holding that a student working in a 
social work clinic could be treated by the university as an employee rather than a 
student for First Amendment purposes, and therefore the student could be 
disciplined for speech as an employee on a matter of private concern). 
50 Keeton, 664 F.3d at 872 (quoting Pleasant Grove City v. Summum, 555 U.S. 460, 
470 (2009)). It is unclear whether this determination would be valid today, given the 
Supreme Court’s recent decision in Reed v. Town of Gilbert, in which the Court held 
that content-based regulations need not be viewpoint-based in order to require strict 
scrutiny: “Some facial distinctions based on a message are obvious, defining 
regulated speech by particular subject matter, and others are more subtle, defining 
regulated speech by its function or purpose. Both are distinctions drawn based on the 
message a speaker conveys, and, therefore, are subject to strict scrutiny.” Reed v. 
Town of Gilbert, 135 S. Ct. 2218, 2227 (2015). 
51 Keeton, 664 F.3d. at 875–76. 
52 See id. (holding that the University has a legitimate pedagogical concern in 
teaching its students to follow the ACA Code of Ethics and the guidelines of the 
American Psychological Association in order to produce ethical and effective 
counselors). 
53 667 F.3d. 727 (6th Cir. 2012). 
54 Id. at 730. 
55 Id.  
56 Id. at 731–32. 
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counselors, finding that they were in fact a common practice in 
the field.57 Thus, the Sixth Circuit left for remand at the district 
court level the question of whether an ethical policy against 
referrals existed.58 However, the court indicated that, assuming 
no such policy existed, the university’s expulsion of Ward 
would not have been for a legitimate pedagogical purpose 
under Hazelwood, and therefore would be violative of Ward’s 
First Amendment rights.59 

Both the Keeton and Ward courts applied Hazelwood, 
holding that external ethical and professional guidelines could 
create a legitimate pedagogical interest in regulating student 
expression. In other words, the courts determined that the 
expressive activity of the students in question (a) bore the 
imprimatur of the schools, (b) did not take place in open 
forums, and (c) instead took place as part of the curriculum.   

The Ninth Circuit recently adopted a carve-out to the 
First Amendment rights of professional students similar to that 
created in Keeton and Ward in Oyama v. University of Hawaii,60 
determining that universities may legally act against students 
for their speech when such actions are “related directly to 
defined and established professional standards, . . . narrowly 
tailored to serve the University’s foundational core mission . . . 
, and reflect[ive of] reasonable professional judgment.”61 Unlike 
Keeton and Ward, the Oyama opinion did not rely heavily on 
Hazelwood. 

Mark Oyama was the picture of an unsympathetic 
plaintiff. Unlike Keefe, who was dismissed for angsty Facebook 
musings more befitting of a college student, 62  Oyama was 
prevented from finishing his secondary education graduate 
program for statements he had made on in-class assignments.63 
Oyama’s offending statements included suggestions that age of 
consent laws should be abolished and assertions that students 
with special needs should not be included in mainstream 
classrooms. 64  Program administrators denied Oyama their 
approval to student teach, effectively removing him from the 

																																																								
57 Id. at 739. 
58 Id. at 740–41. The parties settled before the lower court could decide these issues 
on remand. See Ward v. Polite, ALL. DEFENDING FREEDOM, 
https://www.adflegal.org/detailspages/case-details/ward-v.-polite (last visited Oct. 
26, 2017). 
59 Ward, 667 F.3d at 739–40. 
60 813 F.3d 850 (9th Cir. 2015). 
61 Id. at 860–61, 868. 
62 Keefe v. Adams, 840 F.3d 523, 527–28 (8th Cir. 2016), cert. denied, 137 S. Ct. 1448 
(2017). 
63 Oyama, 813 F.3d at 856–57, 868. 
64 Id.  
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program, since student teaching was a requirement for 
completion.65 

In deciding that the university’s actions did not violate 
Oyama’s First Amendment rights, the Ninth Circuit considered 
the university’s argument that Oyama’s statements were “not in 
alignment with standards set by the Hawaii Department of 
Education, the National Council for the Accreditation of 
Teachers (NCATE) and the Hawaii Teacher Standards Board 
(HTSB).”66 The Court relied on public employee jurisprudence, 
analogizing Oyama’s position as a potential student teacher to 
that of a potential university employee. 67  Under the public 
employee speech cases, the court said, “the University may 
constitutionally evaluate or restrict the candidate’s speech to 
fulfill its responsibilities to the public and to achieve its 
institutional objectives.”68  The Ninth Circuit also considered 
what it referred to as “certification cases,” in which some courts 
have deferred to universities’ certification decisions that are 
“based on defined professional standards.”69 

In discussing Hazelwood, the Ninth Circuit found that 
Oyama’s speech implicated the imprimatur of the school 
because, by certifying or denying Oyama certification for 
student teaching, the school was forced to speak.70 “When the 
University recommends a student for certification,” the Oyama 
court said, “it communicates to the world that, in its view, that 
student is fit to practice the profession; as a result, the 
University places its "imprimatur" on each student it approves 
to teach.”71 However, after discussing Hazelwood in this fashion, 
the Ninth Circuit explicitly rejected the idea that Hazelwood and 
other student speech jurisprudence could be properly applied in 
a case dealing with college, rather than K-12, students. 72  
Ultimately, the Oyama court relied upon employment and 
certification cases to establish that universities may legally act 
against students for their speech when such actions are “related 
directly to defined and established professional standards, . . . 
narrowly tailored to serve the University’s foundational mission 
. . . , and reflect[ive of] reasonable professional judgment.”73 
																																																								
65 Id. at 857–58. 
66 Id. at 857. 
67 Id. at 860, 864–68. 
68 Id. at 865. 
69 Id. at 866–68. For further discussion of “certification cases,” see generally Emily 
Gold Waldman, University Imprimaturs on Student Speech: The Certification Cases, 11 

FIRST AMEND. L. REV. 382 (2013). 
70 Oyama, 813 F.3d at 862. 
71 Id. 
72 Id. at 862–63. 
73 Id. at 860–61. 
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Under the university’s mandate from the state of 
Hawaii, the university was to “ensure that education 
professionals possess the appropriate training, preparation, and 
competencies for teaching, to limit teacher licenses to 
‘knowledgeable, effective, and caring professionals,’ and to 
confirm that student teachers ‘[a]ct, speak, and dress’ like 
teachers.”74 Thus, because Oyama did not “speak . . . like [a] 
teacher[,]” denying him the opportunity to student teach was 
within the responsibilities of the university.75 Although the idea 
of preventing an individual who advocates for legalizing 
consensual relationships between teachers and their minor 
students from student teaching seems innocuous, even correct, 
Oyama may present an example of the old adage that bad facts 
make for bad law. 

It is important to note that while the Oyama court did 
not rely heavily on Hazelwood, the jurisprudence that the Oyama 
court discussed in depth also invokes issues related to 
government speech. 76  Like in the context of student speech 
jurisprudence, government employee speech cases have 
developed to view more and more employee speech as under 
the government-employer’s reach. 77  For example, in the 
Supreme Court’s most recent government employee speech 
case, it determined that government employees speaking 
outside their duties and as citizens on matters of public concern 
could be subject to “only those speech restrictions that are 
necessary for their employers to operate efficiently and 
effectively.”78 Similarly, the certification cases upon which the 
Oyama court relied borrow heavily from Hazelwood’s brand of 
the government speech doctrine.79  Thus, while the Oyama court 
did not specifically use Hazelwood, its decision can still be seen 
as evidence of the continual expansion of the government 
speech doctrine on campus.  Just as in professional student 

																																																								
74 Id. at 869. 
75 Id. 
76 For example, the Oyama Court heavily discussed the “certification cases,” a group 
of cases finding that “universities may consider students’ speech in making 
certification decisions, so long as their decisions are based on defined professional 
standards.” Id. at 867. For an in-depth discussion of these cases, see Waldman, supra 
note 70.  The Oyama Court also discussed public employee speech cases, id. at 864–
66, which require courts to weight “the interests of the [employee] . . . and the 
interest of the State, as an employer, in promoting the efficiency of the public 
services it performs,” Pickering v. Bd. of Ed., 391 U.S. 563, 568 (1968). 
77 See generally Mary-Rose Papandrea, The Free Speech Rights of Off-Duty Government 
Employees, 2010 B.Y.U. L. REV. 2117 (2010) (arguing for a narrower presumption 
that the non-work related speech of government employees should be protected 
under the First Amendment). 
78 Garcetti v. Ceballos, 547 U.S. 410, 419 (2006). 
79 Oyama, 813 F.3d at 866–68. 
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speech cases explicitly invoking Hazelwood, the Oyama court 
found that the message of the university—and thus of the 
state—was implicated in Oyama’s expression, and that the 
university could therefore regulate his speech.80 

Other courts have created First Amendment exceptions 
for professional students while refusing to apply Hazelwood.  In 
2012, the Supreme Court of Minnesota broke legal ground in 
2012 when it decided Tatro v. University of Minnesota,81 a case in 
which the court applied a professional standards doctrine to a 
university student’s Facebook post 82  —off-campus speech 
traditionally considered in First Amendment jurisprudence to 
be outside the regulatory reach of universities. 83  In Tatro, a 
mortuary science student posted satirical comments about her 
school experiences, sometimes referring to specific cadavers 
using pseudonyms. 84  The university determined that Tatro’s 
posts had violated the program rules, and thus changed Tatro’s 
lab grade from a C+ to an F.85   

Tatro sued, alleging that the school’s action violated her 
First Amendment rights.86  The Tatro court explicitly refused to 
apply the Hazelwood test, finding that Tatro’s speech could not 
reasonably be perceived to bear the imprimatur of the school.87  
However, in determining that the University of Minnesota had 
not violated Tatro’s rights, it created a new “professional 
standards” exception to First Amendment jurisprudence: “[A] 
university does not violate the free speech rights of a student 
enrolled in a professional program when the university imposes 
sanctions for Facebook posts that violate academic program 
rules that are narrowly tailored and directly related to 
established professional conduct standards.”88 

 
 

																																																								
80 Id. at 862. 
81 816 N.W.2d 509 (Minn. 2012). 
82 Id. at 521. 
83 See Morse v. Frederick, 551 U.S. 393, 404–05 (2007). 
84 Tatro, 816 N.W.2d 509 at 511–13. Tatro’s Facebook comments included: “Gets to 
play, I mean dissect, Bernie today. Let's see if I can have a lab void of reprimanding 
and having my scalpel taken away. Perhaps if I just hide it in my sleeve . . . .” and 
“Is looking forward to Monday's embalming therapy as well as a rumored 
opportunity to aspirate. Give me room, lots of aggression to be taken out with a 
trocar.” Id. at 112. 
85Id. at 513–14. 
86 Id. at 511. 
87 Id. at 518. 
88 Id. at 521. 
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III.  KEEFE V. ADAMS: FACTS & BACKGROUND 
 
A. Factual Background 
  As discussed in the introduction above, Craig Keefe 
was dismissed from the Associate Degree Nursing Program at 
Central Lakes College (CLC) after classmates complained 
about Keefe’s use of social media. 89  Keefe had previously 
become a licensed practical nurse after completing the practical 
nursing program at CLC in June, 2011. 90  Keefe had been 
dismissed from the Associate Degree program in December, 
2011 for failing to maintain the requisite grades in his 
coursework.91 However, in the fall of 2012, he reapplied and 
was readmitted to the program.92 
 Keefe’s real trouble began in late November, 2012, when 
a classmate approached Keefe’s instructor to express concern 
about posts Keefe had made on his Facebook page, which was 
publicly available. 93  The classmate expressed concerns that 
Keefe’s posts were threatening. 94  When a second classmate 
complained to instructors about Keefe’s Facebook use, saying 
that the posts “‘made her feel extremely uncomfortable and 
nervous,’ and that ‘she didn’t feel she could function in the 
same physical space with Craig [Keefe] at the clinical site,’” the 
instructor separated Keefe from the complaining students and 
forwarded the complaints to CLC’s Director of Nursing, 
Connie Frisch.95 
 Frisch spoke to the Vice President of Academic Affairs, 
Kelly McCalla, about the complaints, and was told to meet 
with Keefe.96 When Frisch contacted Keefe to set up a meeting, 
she would not tell Keefe the subject of the meeting.97 Frisch 
moved the meeting up a day after receiving word “that Keefe 
had told someone there would be ‘hell to pay for whoever 
complained about [him].’”98 At the meeting, Frisch and CLC’s 
Dean of Students, Beth Adams, reviewed the steps of the 
college’s Due Process Policy, and then explained to Keefe “his 
Facebook posts raised concerns about his professionalism and 

																																																								
89 See Keefe v. Adams, 840 F.3d 523, 526 (8th Cir. 2016), cert. denied, 137 S. Ct. 1448 
(2017). 
90 Id. 
91 Id. 
92 Id. 
93 Id. 
94 Id. 
95 Id. 
96 Id. 
97 Id.  
98 Id. 
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boundary issues.”99 While Frisch did not give Keefe a copy of 
the concerning posts, she read to him the most concerning 
posts.100 
 Among Keefe’s concerning posts were those quoted in 
the introduction of this note: comments about needing whiskey 
to control his anger, about frustration with group projects, 
about needing anger management, about alleged sexism in the 
program, and about difficulties Keefe was having getting 
accommodations for medical reasons.101 Frisch expressed that 
she was most concerned about Keefe’s post about giving a 
classmate a hemopneumothorax. 102  After reviewing these 
concerns, Frisch and Adams gave Keefe an opportunity to 
explain himself.103  Keefe claimed that many of his posts were 
jokes, that his Facebook account had been hacked, and that he 
was unaware that the page was public.104 In a later deposition, 
Keefe admitted to having authored all of the posts in question, 
but maintained that they were jokes.105 Frisch was concerned by 
Keefe’s apparent lack of remorse, and thus decided that he 
could not proceed in the program.106 Instead, Keefe was told 
that he could finish his semester’s coursework, and that the 
credits would transfer to another program at CLC.107 
 Keefe’s removal from the Associate Degree Nursing 
Program was based upon the program’s student handbook, 
which Keefe had acknowledged reading, reviewing, and 
understanding when he enrolled in the program. 108  The 
handbook states that, “students enrolled in the Associate 
Degree (AD) Nursing Program and Central Lakes College [] 
accept the moral and ethical responsibilities that have been 
credited to the profession of nursing and are obligated to 
uphold and adhere to the professional Code of Ethics.”109 The 
handbook goes on to identify the American Nurses Association 
Code for Nurses as the relevant code of ethics and explains,  

																																																								
99 Id. 
100 Id. 
101 Id. at 526–27; see also Keefe v. Adams, 44 F. Supp. 3d. 874, 878–79 (D. Minn. 
2014), aff’d, 840 F.3d 523 (8th Cir. 2016), cert. denied., 137 S. Ct. 1448 (2017). 
102 Keefe, 840 F.3d at 527. A “hemopneumothorax” occurs when both blood and air 
accumulate in the chest cavity, as by puncture. Hemopneumothorax, MERRIAM-
WEBSTER MED. DICTIONARY, https://www.merriam-
webster.com/medical/hemopneumothorax (last visited Oct. 26, 2017). 
103 Keefe, 840 F.3d at 527. 
104 Id. 
105 Id. 
106 Id. 
107 Id. 
108 Id. at 527–28. 
109 Id. at 528. 
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“Central Lakes College has an obligation to graduate students 
who will provide safe, competent nursing care and uphold the 
moral and ethical principles of the profession of nursing.”110  
The handbook also states that “students who fail to meet the 
moral, ethical, or professional behavioral standards . . . are not 
eligible to progress in the nursing program.” 111  The ethical 
standards identified by the handbook included avoidance of 
“behavior unbecoming of the Nursing Profession.”112 
 The Nurses Association Code of Ethics referenced by 
the Handbook included provisions requiring nurses to respect 
“all individuals with whom the nurse interacts[,]” including 
“preclud[ing] any and all forms of prejudicial actions, any form 
of harassment or threatening behavior, or disregard for the 
effect of one’s actions on others.”113 The Code also included a 
provision on professional boundaries, which identified nurse-
patient and nurse-colleague relationships as different from 
“personal and unstructured” relationships, as well as a 
provision about wholeness of character, which required nurses 
to “embrace[] the values of the profession.”114 
 Keefe appealed his removal from the Associate Degree 
Nursing Program, and was instructed by Vice President 
McCalla to abstain from contacting nursing faculty and 
classmates. 115  Because of this instruction, Keefe stopped 
attending and failed all of his classes.116 Keefe took down his 
Facebook page as part of his appeal, and asked to be allowed to 
finish the program, arguing that the “punishment [did not] fit 
the crime.”117 McCalla notified Keefe in early January that his 
appeal had been denied.118 When Keefe asked for a contested 
case hearing to re-appeal his removal from the Program, 
McCalla denied the request, citing that Keefe had been 
removed for an academic program violation, and such hearings 
were only available for students facing disciplinary actions.119 
 
B. The District Court Decision 
 Keefe filed suit against CLC administrators, alleging 
that his First Amendment and due process rights had been 
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112 Id. 
113 Id. 
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violated by his removal from the program.120 Although Keefe’s 
due process claims provide interesting material and further 
insight into Keefe’s case, this note will focus solely upon 
Keefe’s First Amendment claim. At the District Court for the 
District of Minnesota, Keefe argued that he was removed from 
the program “in retaliation for his acts of speech in a context 
that was unrelated to his school obligations and did not violate 
any specific school rules.” 121  He further argued that his 
statements did not impose material disruptions to the college, 
and were not true threats.122  
 The District Court relied heavily on Tatro, as well as on 
Keeton, in deciding that CLC had not violated Keefe’s First 
Amendment rights.123 It cited Keeton in determining that Keefe’s 
First Amendment rights had to be considered “in light of the 
special characteristics of the school environment.” 124  
Ultimately, the District Court imported the Tatro test: As in 
Tatro, the District determined that because of the “‘special 
characteristics of the school environment,’”125 and because of 
the program’s purpose to “instill[] in students the standards of 
the nursing profession,” the college did not offend the First 
Amendment in expelling Keefe.126 In coming to this conclusion, 
the Keefe court cited the Minnesota Board of Nursing’s statutory 
ability to “‘deny, revoke, suspend, limit, or condition the 
license and registration of any person to practice professional, 
advanced practice registered, or practical nursing’ for 
‘[e]ngaging in unprofessional conduct.’”127 
 Also similar to Tatro, the district court did not use the 
Hazelwood “legitimate pedagogical purpose” test to determine 
that the administrative actions in question did not violate the 
First Amendment, but instead employed external professional 
standards as the measuring stick for the appropriateness of the 
college’s actions. 128  In fact, the District Court did not cite 

																																																								
120 Id. at 525. 
121 Keefe v. Adams, 44 F. Supp. 3d 874, 887 (D. Minn. 2014), aff’d, 840 F.3d 523 (8th 
Cir. 2016), cert. denied., 137 S. Ct. 1448 (2017). 
122 Id. 
123 Id. at 887–88. 
124 Id. at 888 (quoting Keeton v. Anderson-Wiley, 664 F.3d 865, 871 (11th Cir. 
2011)). 
125 Id. 
126 Id. at 888–89. 
127 Id. at 888 (citing Minn. Stat. § 148.261, subd. 1(6) (2012)). Notably, 
“unprofessional conduct” is never defined in the case. 
128 See generally id. 
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Hazelwood at all.129 Keefe once again appealed, this time to the 
Eighth Circuit.130 
 

IV.  MISAPPLICATION OF HAZELWOOD: PROFESSIONAL 

STUDENT SPEECH AS GOVERNMENT/SCHOOL-SPONSORED 

SPEECH 
 

The Eighth Circuit diverged from the district court in its 
application of Hazelwood. While the district court had not 
considered Hazelwood in coming to its decision and instead had 
relied on cases such as Keeton and Tatro, the Eighth Circuit 
pulled heavily from Hazelwood in affirming the lower court and 
upholding Keefe’s removal from the program.131 In applying 
Hazelwood in Keefe, the Eighth Circuit found that although the 
Hazelwood case considered school-sponsored student speech, 
“the concept has broader relevance to student speech [because] 
. . . speech reflecting non-compliance with [the] Code that is 
related to academic activities ‘materially disrupts’ the 
Program’s ‘legitimate pedagogical concerns.’” 132  Thus, the 
court decided, Hazelwood and even the Tinker “material 
disruption” standard could apply to Keefe’s case, even though 
Keefe’s speech was made off-campus and not during a 
curricular activity.133 

The Hazelwood Court recognized that “[a] school need 
not tolerate student speech that is inconsistent with its 'basic 
educational mission,' . . . even though the government could 
not censor similar speech outside the school.” 134  The Court 
considered that a school must be able to manage its own name, 
and thus must be able to regulate student speech that invokes 
the school’s name in order to ensure “that the views of the 
individual speaker are not erroneously attributed to the 
school.”135  Thus, schools may regulate in-school speech that 
bears the school’s imprimatur without violating students’ 
constitutional rights, as long as the regulation is related to a 
“legitimate pedagogical concern.”136 

																																																								
129 See generally id. 
130 Keefe v. Adams, 840 F.3d 523, 526 (8th Cir. 2016), cert. denied, 137 S. Ct. 1448 
(2017). 
131 Id. at 530–32. 
132 Id. at 531 (citing Keeton v. Anderson-Wiley, 664 F.3d 865, 876 (11th Cir. 2011)). 
133 Id. 
134 Hazelwood Sch. Dist. v. Kuhlmeier, 484 U.S. 260, 266 (1988) (citing Bethel Sch. 
Dist. v. Fraser, 478 U.S. 675, 685 (1986)). 
135 Id. at 271. 
136 Id. at 273–274. 
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In some ways, the concerns of the Hazelwood court can 
be seen to mirror the concerns of the Court in government 
speech cases:137 When the government speaks, or appears to 
speak, it need not be content-neutral, and it must be allowed 
wide latitude to determine its own message.138 In Hazelwood, 
this philosophy is applied to allow schools that same latitude in 
determining its message when students appear to speak on 
behalf of their schools in curricular activities. Like in the recent 
government speech Supreme Court case Walker v. Tex. Div., 
Sons of Confederate Veterans,139 the Hazelwood court relied, in part, 
on the reasonable person test to determine when a school’s 
imprimatur is present.140  

Professional student speech cases such as Keefe, Keeton, 
and Ward—and even those cases such as Oyama and Tatro, in 
which Hazelwood was not applied—threaten to extend the 
Hazelwood doctrine, and thus the government speech doctrine, 
beyond its logical bounds. Scholars have expressed concern that 
the government speech doctrine is quickly expanding and 
threatens to swallow the First Amendment, 141  and the 
professional student speech doctrine is further evidence of this 
expansion. 

Keefe, especially, demonstrates this propensity of the 
professional student speech doctrine to allow public colleges 
and universities to expand the reach of their imprimatur, and 
thus to expand their ability to regulate messages. While it is 
easier to see how the speech of Keeton and Ward may have 
been seen as bearing their schools’ imprimaturs—since those 
students were speaking in the context of clinical practicum 
programs created and maintained by their universities—the 
case for an imprimatur is more strained in the context of cases 
such as Keefe, in which students speak on their individual social 

																																																								
137 See, e.g., Walker v. Tex. Div., Sons of Confederate Veterans, Inc., 135 S. Ct. 2239, 
2253 (2015) (holding that specialty license plates constitute government speech and 
therefore decisions about specialty license plate designs need not be made in a 
content-neutral fashion). 
138 Rust v. Sullivan, 500 U.S. 173, 194 (1991) (stating that when the government is 
advancing certain permissible goals, necessary discouragement of alternative goals is 
not unconstitutional). 
139 135 S. Ct. 2239 (2015). 
140 Hazelwood, 484 U.S. at 271 (explaining that while the Tinker test applies to 
individual student speech, the Hazelwood test applies when “students, parents, and 
members of the public might reasonably perceive to bear the imprimatur of the 
school”); see also Walker, 135 S. Ct. at 2251 (holding that license plates are 
government speech, partially because reasonable observers would interpret them as 
such).   
141 See, e.g., Mary Rose Papandrea, The Government Brand, 110 NW. L. REV. 1195, 
1198 (2016) (“[T]he Court's new approach to the government speech doctrine 
threatens the future of free speech rights in this country.”). 
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media platforms that few would “erroneously attribute[] to the 
school.”142   

Yet, the Keefe court was readily willing to read the 
college’s imprimatur onto Keefe’s speech—even though the 
speech took place on a personal social media page—because 
“the conferral of a degree places the school's imprimatur upon 
the student as qualified to pursue his chosen profession.”143 But 
this reasoning leads to the absurdity that anything a student ever 
says bears the imprimatur of that student’s school—and thus 
can be seen as the school (government) speaking—because the 
school has placed its endorsement upon the student by 
admitting him and ultimately by granting him a degree. 

This absurdity of reading the school’s imprimatur on to 
off-campus social media speech simply because the school has 
admitted and likely will grant the student a degree matches the 
absurdity of reading the government’s imprimatur on specialty 
license plates, as the Supreme Court did in Walker. There, the 
Court reasoned that a reasonable person would believe 
specialty license plates to be government speech because license 
plates are distributed by the government and have historically 
been controlled by the government.144 As Justice Alito argued 
in his dissent in Walker, it is irrational to believe that a 
reasonable person would believe that a “Rather Be Golfing” 
plate means Texas’s official policy is that it is “better to golf 
than to work.”145 But it is even more difficult to believe that a 
reasonable person would assume Central Lakes College 
endorsed Keefe’s posts about whiskey and anger management, 
or about hemopneumothoraxes and pencil sharpeners, even if 
the college would confer a degree on Keefe. Even more absurd 
is the proposition that schools place their imprimaturs on all 

																																																								
142 Hazelwood, 484 U.S. at 271. The Keefe court concluded that Keefe’s posts were 
related to the classroom because “the posts were directed at classmates, involved 
their conduct in the Nursing Program, and included a physical threat related to their 
medical studies” and also because of the “potential to impact patient care” by 
preventing effective communication between nursing students. Keefe v. Adams, 840 
F.3d 523, 532 (8th Cir. 2016), cert. denied, 137 S. Ct. 1448 (2017). See also id. at 532–
33 (determining that Keefe still diverges from Oyama, Keeton, and Ward, which all 
involved speech that occurred during normal classroom or clinical activities and that 
the connection between Keefe’s speech and curriculum, while arguably present, is 
more attenuated than in other cases). 
143 Keefe, 840 F.3d at 533 (citing Doherty v. S. Coll. of Optometry, 862 F.2d 570, 
476 (6th Cir. 1988), cert. denied, 493 U.S. 810 (1989)). 
144 Walker v. Tex. Div., Sons of Confederate Veterans, Inc., 135 S. Ct. 2239, 2251 
(2015). 
145 Id. at 2255 (Alito, J. dissenting); see also Papandrea, supra note 46, at 1847 (arguing 
that the government speech doctrine and, by extension, the Hazelwood doctrine has 
the problem of being “incredibly elastic,” especially given that “a reasonable person 
who does not understand the government's obligations under the public forum 
doctrine might erroneously assume that the government endorses any speech that 
appears on its property”). 
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students—and on the whole of each student—as inherently 
qualified professionals, which is the position of the Eighth 
Circuit in Keefe.146 As Justice O’Connor once wisely said, “The 
proposition that schools do not endorse everything they fail to 
censor is not complicated.”147 

Regardless of questions of imprimatur, free speech 
advocates worry that the professional student speech exception 
that is growing out of cases such as Keefe and Oyama could have 
far-reaching effects on college students’ rights to expression.148 
First Amendment attorney Will Creeley noted that this 
standard could end in some extreme results.149 He explained, 
for example, if the University of Minnesota School of Law were 
to adopt the Minnesota Rules of Professional Conduct 
(MPRC), this would include the MPRC rule “that attorneys 
maintain ‘a professional, courteous, and civil attitude toward 
all persons involved in the legal system.’”150 This could have the 
outlandish result of law students being dismissed for speaking 
rudely to a classmate, when “most speech that is not ‘civil’ or 
‘courteous’ still enjoys constitutional protection.”151 

Oyama additionally provides an example of how the 
professional student speech doctrine validates viewpoint 
discrimination, which, according to the Supreme Court in Reed 
v. Town of Gilbert,152 regulates “speech based on ‘the specific 
motivating ideology or the opinion or perspective of the 
speaker’” and “is a ‘more blatant’ and ‘egregious form of 
content discrimination.’” 153  Viewpoint discrimination occurs 
when a person is punished for expression because of the 
viewpoint espoused rather than because of the general type of 
speech, the manner of expression, or some other reason. 154  
Oyama was punished not because he dared speak about policy 
matters, but because he expressed policy viewpoints with which 
the University of Hawaii administrators took issue. This use of 
																																																								
146 See Keefe, 840 F.3d at 533. 
147 Bd. of Educ. of Westside Cmty. Sch. v. Mergens, 496 U.S. 226, 250 (1990) 
(O'Connor, J., concurring). 
148 See, e.g., Will Creeley, A Closer Look at ‘Tatro v. University of Minnesota,’ FOUND. 
FOR INDIVIDUAL RIGHTS IN EDUC. (June 22, 2012), https://www.thefire.org/a-
closer-look-at-tatro-v-university-of-minnesota/.	
149 Id. 
150 Id. 
151 Id. 
152 135 S. Ct. 2218, 2227 (2015). 
153 Id. at 2230 (quoting Rosenberger v. Rector and Visitors of Univ. of Va., 515 U.S. 
819, 829 (1995)). 
154 See Perry Educ. Ass’n v. Perry Local Educator’s Ass’n, 460 U.S. 37, 61 (1983); see 
also McCullen v. Coakley, 134 S. Ct. 2518, 2549 (2014) (Alito, J., concurring) 
(illustrating that viewpoint discrimination would exist where a law permits the 
expression of positive statements regarding a healthcare facility but criminalizes 
criticism of the same). 
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viewpoint discrimination makes sense based on the professional 
student speech exception’s roots in the Hazelwood doctrine: 
under Hazelwood, scholars have argued, viewpoint 
discrimination is arguably explicitly allowed.155 

Again, while Oyama’s views are far from sympathetic, it 
is important to remember that he never acted on his views, and 
the university did not indicate that there was any reason to 
believe Oyama was planning to act in an inappropriate way in 
the classroom. For example, while Oyama may have believed 
that age of consent laws should be repealed, there was no 
indication that he planned to engage in inappropriate 
relationships with students. To the contrary, Oyama had told 
his professors that he would comply with the law and report 
such conduct, even while believing the law was incorrect.   

It seems clear, then, that Oyama was punished for 
holding unpopular viewpoints. While Oyama’s viewpoints 
provide somewhat of an extreme case, it would not be 
inconceivable for the professional student speech exception to 
extend to discipline for viewpoints that are not so out of the 
norm—could a student teacher who espouses the view “all lives 
matter” in class assignments be kept from the classroom for not 
sympathizing with marginalized students, or could a 
transgendered student teacher be kept from student teaching 
because she does not “dress like a teacher”? 

 
V.  ENCOURAGING PROFESSIONALISM WITHOUT TRAMPLING 

FREE SPEECH 
 

Oyama appealed his case to the Supreme Court, which 
denied his petition, holding true to a pattern of abstaining from 
issuing guidance regarding college student speech issues. 156  
Without guidance from the highest court, lower courts will 
continue to struggle to find a balance between allowing 

																																																								
155 See Waldman, supra note 70, at 404–05 (2013) (discussing the Hazelwood Court’s 
determination that “schools must retain the ability to censor school-sponsored speech 
that ‘might reasonably be perceived to advocate drug or alcohol use, irresponsible 
sex, or conduct otherwise inconsistent with “the shared values of a civilized social 
order”’” and determining that the need for latitude for viewpoint discrimination is 
especially important in professional student speech cases, “where the school is 
placing its imprimatur on students themselves” and has “a legitimate interest in 
ensuring that [its] graduates will adhere to the programs’ own standards, even if 
viewpoint-based, of competence and professionalism”). 
156 Oyama v. Univ. of Haw., 813 F.3d 850 (9th Cir. 2015), cert. denied, 136 S. Ct. 
2520 (2016); see also B.H. v. E. Area Sch. Dist., 725 F.3d 293 (3d Cir. 2013), cert. 
denied, 134 S. Ct. 1515 (2014); J.S. v. Blue Mountain Sch. Dist. 650 F.3d 915 (3d Cir. 
2011), cert. denied, 565 U.S. 1156 (2012); Bell v. Itawamba Cty. Sch. Bd., 799 F.3d 
379 (5th Cir. 2015), cert. denied, 136 S. Ct. 1166 (2016); Dariano v. Morgan Hill 
Unified Sch. Dist., 767 F.3d 764 (9th Cir. 2014), cert. denied, 135 S. Ct. 1700 (2015). 
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universities to instill professional standards and allowing 
students broad free expression rights. 

It is possible to protect both students’ rights and 
professional standards. For example, the First Circuit got it 
right when, in Hennessy v. City of Melrose, 157  it found that a 
student teacher’s First Amendment rights had not been violated 
when he received a failing grade on his student teaching 
assignment because of outbursts of religious opinions during 
class and class-related activities. 158  In that case, the student 
teacher had not only expressed opinions that classrooms should 
be closer conformed to biblical ideals, but also actually acted 
upon those opinions by interrupting normal classroom activities 
to proselytize to students and express frustration with the 
classroom model. 159  Disciplining professional students for 
unprofessional conduct—as was the case in Hennessy—rather 
than unprofessional speech—as was the case in Oyama—serves 
to balance both free expression and professionalism concerns.  
For example, if Oyama were to ever abstain from reporting an 
inappropriate relationship between a teacher and student or 
were to act in a discriminatory manner toward students with 
disabilities, he could also be punished without violating the 
constitution. These guidelines would follow with precedent that 
holds that while the First Amendment protects speech, it does 
not protect conduct.160 

Additionally, professional students should continue to 
be held to the same free speech exceptions as the public, 
including restrictions on true threats. For example, if the Keefe 
court felt that Keefe’s comments constituted threats to the 
physical safety of his fellow classmates, it could have upheld 
Keefe’s suspension on the grounds that his speech was not 
protected—for professional students or for anyone. 

While imperfect for the higher education setting, in 
which students are adults capable of withstanding more 
distractions than their younger counterparts, the Tinker 
standard may provide a workable avenue for public college 

																																																								
157 194 F.3d 237 (1st Cir. 1999). 
158 Id. at 247 (finding that even if the student teacher’s actions were expressive, “the 
school's strong interest in preserving a collegial atmosphere, harmonious relations 
among teachers, and respect for the curriculum while in the classroom” allowed 
Hennessy to be disciplined for his actions). 
159 Id. at 246–47. 
160 United States v. O’Brien, 391 U.S. 367, 376–77 (1968) (rejecting the idea that all 
conduct intended to convey a message must receive First Amendment protection, 
and ruling instead that “a sufficiently important governmental interest in regulating 
the nonspeech element can justify incidental limitations on First Amendment 
freedoms”). 
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officials to discipline professional students for speech that 
disrupts the learning process. For example, in Keefe, if the 
college were to have shown that Keefe’s comments were 
making it difficult for students to complete group projects with 
Keefe or otherwise disrupting the classroom, Tinker may have 
provided a means of legitimately dismissing Keefe for the sake 
of maintaining order and education in the classroom. 


